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CHAIR’S COLUMN

We Have Been Very Busy
by Ivette R.Alvarez

On Saturday, Jan. 27, 2007, before a record-
breaking 450 family law attorneys, the Fami-
ly Law Section held its annual symposium.A
full-day seminar organized by Frank Louis, a

former section chair and Tischler Award recipient, the
symposium explores cutting-edge issues in family law.
This year, for the first time, the symposium had among
its panelists a justice of the New Jersey Supreme Court.
Justice Roberto Rivera Soto, author of the Steneken
decision and the dissent on Mani, among others, pro-
vided the judicial perspective.

This year the section has refocused its legislative
mandate and worked very hard not only to comment
on, but to get involved in the legislative process by
pushing for legislation that benefits our practice and

our clients. On Jan. 20, 2007, Gover-
nor Jon Corzine signed the irrecon-
cilable differences bill into law.The
section worked very hard to have
this bill passed. With the masterful
assistance of Valerie Brown, legisla-
tive counsel for the New Jersey
State Bar, several members of our
section, including the Honorable

Robert A. Fall, Frank Louis, Thomas Snyder, Brian
Schwartz, Jeralyn Lawrence, and myself, met with legis-
lators, formed coalitions with other groups, testified
before the Assembly and the Senate, wrote letters and
successfully lobbied for this important change.

SENIOR EDITOR’S COLUMN

Call to Action

Attorneys Must Act Now to Preserve 
the Confidentiality of Fee Arbitration
by John P. Paone Jr.

(Editor’s Note: Set forth below is an informative and
important comment regarding an aspect of our prac-
tice in which virtually all of us, unfortunately, have
participated or will participate. Fee arbitration is a
less-than-frequent byproduct of family practice. For
years, fee arbitration has been a confidential process,
thereby enabling all participants the freedom to
attempt to resolve issues, even at a late stage, without
the added specter of public dissemination of the rela-

tive positions of the parties and the ultimate outcome
of the dispute. As we all know, the confidentiality of
settlement discussions and settlement agreements
assist in the collaborative process of resolution of all
disputes, including, but not limited to, fee disputes.

Recently, the New Jersey Supreme Court deter-
mined to end the confidentiality of attorney ethics
proceedings, and there is now a rule being proposed
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Now our clients no longer have
to wait 18 months from their actual
separation to allege a no-fault
ground for divorce.All they have to
state in their complaint is that the
marriage has been irretrievably bro-
ken for six months or more, and
there is no prospect of reconcilia-
tion. I do not have to tell you what
a difference this will make in our
practice

Others in the section, including
Amanda Trigg and Thomas Snyder,
are working with legislators and
other groups to enact changes to
the adoption statute. We expect to
have results on this effort by next
month. In the meantime, Margaret
Goodzeit, together with others on
our Legislative Committee, contin-
ue to review and comment on bills
of relevance to our practice.

We also author or collaborate on
amicus briefs on issues that impact
our practice.The section was at the
forefront and participated in mak-
ing history when Tom Snyder col-
laborated in authoring the State
Bar’s amicus brief on Lewis v Har-
ris. Later, the section was instru-
mental in the State Bar’s pro-
nouncement that “the Civil Union
bill will create a separate, unequal
and unnecessarily complex legal
scheme?…that will not satisfy the
Supreme Court’s determination
that the ‘unequal dispensation of
rights and benefits to committed
same sex partners can no longer be
tolerated.” In the past three years
we also have submitted briefs on
Weishaus, Mani, Gac, Fischer and
In Re: Jacoby.

The section participates in
important Supreme Court commit-
tees, by contributing the viewpoint

of the family law attorney. Most
recently the section, mobilized by
John Paone, former section chair
and Tischler Award recipient,
requested that the State Bar lobby to
oppose the proposed amendment
to the Fee Arbitration Rule, Rule
1:20. The proposed amendment
goes against the very purpose of the
fee arbitration process—confiden-
tiality—and much to the detriment
of our hard working members,
would permit allegations by the for-
mer client to be made public.

The section honors those that
give of themselves to better our
practice.This year, for the first time,
the Tischler Award will go to a
retired family part judge—the Hon-
orable Herbert Glickman.Announce-
ments for this event will be coming
out soon. Be sure not to miss it.

In May we will be honoring Lynn
Newsome, a former section chair
and Tischler Award recipient,on her
installation as president of the New
Jersey State Bar Association. Her
reception will be a ticketed event,
and will take place on May 16,
2007, during the State Bar’s Annual
Meeting in Atlantic City.Please mark
the date on your calendar, as we
would like a record turnout for
Lynn, a true and committed friend
of the section.

Last but not least, section mem-
bers network and have fun togeth-
er. From March 28th to April 1st we
will be in sunny San Juan, Puerto
Rico, enjoying the Bridge the Bars
Retreat. We will be staying at the
premier El San Juan Hotel and Casi-
no at a greatly discounted room
rate. In addition to continuing legal
education seminars, we will enjoy
an opening reception by the beach,
a breakfast buffet on two days, a
brunch with a sensational speaker,a
reception in Old San Juan and a
party at a Hacienda at the foot of El
Yunque, the rain forest. All events
are included in the registration
price. Reservations already indicate
that this will be the best-attended
retreat so far. For more information
call my assistant at 973-532-7035.
Nos vemos en Puerto Rico! n

CHAIR’S COLUMN
Continued from Page 73
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by the Professional Responsibility Rules Committee to
do the same for fee arbitration matters.

In a compelling and comprehensive analysis, John
Paone, Esq., sets forth the salient reasons why fee
arbitrations should remain confidential. I urge all of
you to carefully read this thoughtful analysis, and I
urge each of you to actively participate in the process,
if, in fact, you concur with the conclusion that it is
extremely important for the fee arbitration process to
remain confidential.)

As most practitioners were preparing for the
holidays, the Supreme Court of New Jersey
published a notice to the bar concerning
Rule 1:20-A-5 governing the confidentiality

of fee arbitration matters. Specifically, the Court has
agreed to consider,on an expedited basis, a rule change
proposed by the Professional Responsibility Rules
Committee, which would eliminate the confidentiality
of fee arbitration.The rule amendment reads as follows:

Disclosure by persons requesting fee arbitration. The request-
ing party may make public statements regarding the fee arbi-
tration process, the submission and content of the fee dispute,
and the result, if any, of the arbitration. If a requester speaks
publicly, a respondent may speak publicly regarding the fact
that a request for fee arbitration was submitted, the content of
the dispute, the result of the arbitration if a result has obtained
at the point when the respondent speaks, and the fee arbitra-
tion process.

Under the current rule, and since 1978, all fee arbi-
tration records and proceedings are confidential. The
proposed amendment gives clients (the “requesting
party”) the right to make public all aspects of the fee
arbitration process, both during and after arbitration.

It is important that our voices be heard in opposi-
tion to this misguided proposal. Proponents of the rule
amendment point to the termination of confidentiality
in the ethics process as brought about by R.M. v.
Supreme Court of New Jersey.1 They argue that the
same reasons that require the ethics process to be
open should apply to opening fee arbitration disputes.
They further argue that the interest in protecting an
attorney’s reputation does not justify prohibiting a lay
complainant in a fee arbitration proceeding from pub-
licly speaking on the matter during or after the arbitra-
tion process is completed.

There are no less than 10 reasons why the proposed
rule is wrong and must be rejected by the Court:

1. Fee arbitration is not a client’s fundamental right. It
is an option created by the Court to address fee dis-
putes in a non-litigated and private forum. No liti-
gant is compelled to enter fee arbitration. Indeed,

fee arbitration must be elected by the litigant, or it
does not take place.Any litigant who does not agree
with the requirement of confidentiality does not
have to elect the fee arbitration process, and is free
to litigate the dispute in a public forum.

2. Attorneys lose the right to litigate the fee dispute
whenever the litigant elects fee arbitration. It is sig-
nificant when the door to the courthouse is closed
to any class of citizens (in this case attorneys).
When fee arbitration was adopted in 1978, the
Court concluded that it was acceptable for attor-
neys to forfeit their right to litigate in return for the
resolution of the fee dispute through a confidential
arbitration process.There can be no legal or equi-
table justification for lawyers losing their constitu-
tional rights to litigate if confidentiality is stripped
from the arbitration process.

3. Because there is no record in arbitration, what the
litigant elects to report from this process effective-
ly can go unchecked or without redress.This differs
from the litigation process where there is a record
to address false claims or allegations. Furthermore,
because the revelation of information in response
to a fee dispute often will touch upon the attorney-
client relationship, the attorney may have no effec-
tive means of disputing false allegations of a litigant
without violating other rules of confidentiality.

4. Fee arbitration must be a mutual process. Litigants
receive a less expensive and more expeditious forum
to resolve their disputes.Attorneys receive confiden-
tiality.To unilaterally change one side of that equation
transforms arbitration from a mutual process to a
sword clients can wield against attorneys.

5. By their nature, arbitration proceedings are not
public. Indeed, it has been long recognized that
“confidentiality is the cornerstone of arbitration.”
Therefore, it is improper to think of confidentiality
as a veil to shield the public from this process.
Rather, confidentiality is part and parcel of the
process of arbitration,a process that is only an alter-
native that clients can elect if they do not wish to
litigate a fee dispute in a public forum.

6. The proposed rule only permits disclosure if the lit-
igant elects not to maintain confidentiality. Specifi-
cally, the attorney must maintain confidentiality
unless the litigant elects to “speak publicly.” How it
is determined that the litigant has spoken publicly
becomes a minefield for attorneys who breach con-
fidentiality at their own risk. While I oppose any
effort to repeal confidentiality, making confidential-
ity a one-way street is even worse.

7. The situation faced in R.M. is distinguishable, and
does not mandate the elimination of confidentiality
in fee arbitration matters. Specifically, the ethics
process is the exclusive process to address improp-
er attorney behavior. Conversely, arbitration is not
the exclusive process for addressing fee disputes.

Confidentiality of Fee Arbitration
Continued from Page 73
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Indeed, fee arbitration is an alternative process.
Clients who do no like the process always have the
option of litigating the matter in a public forum.

8. It bears noting that when a fee dispute rises to the
level of ethical misconduct, the fee arbitration
panel must refer the matter to the ethics commit-
tee. In those cases, the matter becomes public in
accordance with the decision in R.M. Therefore,
there is already a vehicle in place to pierce the con-
fidentiality of fee arbitration when ethical miscon-
duct is at issue.The proponents of the rule amend-
ment apparently overlooked this as they have
adopted an overbroad approach that would indis-
criminately eliminate confidentiality for all fee arbi-
tration disputes.

9. Fee arbitration panel members often attempt to
resolve disputes by consent. Confidentiality assists
the free and frank discussion during these negotia-
tions. Without the assurance of confidentiality, the
disputants may be unwilling or hesitant to offer
concessions for fear that it may be interpreted as an
admission of fault.

10. Unlike in a courtroom, in arbitration the Rules of
Evidence do not strictly apply, and litigants are gen-
erally permitted to say almost anything. In addition,
although written submissions are to be submitted
in advance, litigants frequently bring documents to

the arbitration that were not supplied beforehand.
These proceedings go forward in this undisciplined
manner in order to accommodate clients who fre-
quently elect to appear pro se. Making public these
undisciplined proceedings in any way, shape or
form places lawyers, their reputations and their
livelihood in peril.

Clearly, the Professional Responsibility Rules Com-
mittee did not give sufficient consideration to the con-
sequences of eliminating the confidentiality of fee arbi-
tration. Fee arbitration is not tantamount to an ethics
proceeding, and it is therefore shortsighted to con-
clude in knee-jerk fashion that because one proceeding
has been made public, so must the other. I urge my col-
leagues to provide their comments regarding this rule
amendment to Stephen W.Townsend, Esq., Clerk of the
Supreme Court, the Supreme Court of New Jersey,
Hughes Justice Complex, P.O. Box 970, Trenton, New
Jersey 08625-0970. Comments must be delivered by
March 15, 2007. Unless your voice is heard loud and
clear, the Court may adopt this misguided proposal as
another bad idea whose time has come. n

ENDNOTE
1. 184 N.J. 208 (2005).
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With the advent of the
new court term, sev-
eral major rule
changes have

become effective,each of which will
have a dramatic effect upon matri-
monial practice. First, Rule 5:5-2 was
adopted and is the byproduct of the
Supreme Court’s decision in
Weishaus v. Weishaus,1 and closes
issues raised in/created by Crews v.
Crews.2 Second, Rule 5:5-9 was
adopted dealing with the entry of
judgments in response to Entress v.
Entress.3 Third,Rule 5:5-6 was adopt-
ed implementing a statewide pro-
gram of mandatory mediation after
the Mandatory Early Settlement Pro-
gram (MESP)but before trial. Each of
these rule changes will be discussed
within the body of this article.

When our Supreme Court decid-
ed Crews in 2000, it addressed
“...whether marital lifestyle findings
should be made on the entry of a
divorce judgment that includes sup-
port so as to facilitate the official
handling of subsequent modifica-
tion applications.” Justice Jaynee
LaVecchia’s opinion directed that
when a lower court established an
alimony award, it was required to
make findings establishing the stan-
dard of living during the marriage
as part of the court’s assessment of
the adequacy and reasonableness of
the award to determine whether an
award would enable the parties to
enjoy a lifestyle “reasonably compa-
rable” to that enjoyed during the
marriage. In dicta, the Supreme
Court directed:

[t]he setting of the marital standard is
equally important in an uncontested
divorce. Accordingly, lest there be an

insufficient record for the settlement,
the Court should require the parties to
place on the record the basis for the
alimony award including, in pertinent
part, establishment of the marital
standard of living, before the Court
accepts the divorce agreement.4

Four years later, in Weishaus, the
Supreme Court revisited Crews
within the context of an uncontest-
ed case, and specifically reconsid-
ered its directive that the finding of
a marital lifestyle should be manda-
tory in every uncontested case that
included a provision for alimony.

Significantly in Weishaus, the
Court reconsidered the earlier lan-
guage contained in Crews concern-
ing lifestyle findings, observing as
follows:

Our directory language in Crews con-
cerning uncontested divorce actions
was offered to encourage parties and
courts to make marital lifestyle find-
ings, or at the very least to preserve
the evidence necessary to such a
determination at the time of entry of
a judgment of divorce. Although the
parties and amici now argue that we
should discard the Crews require-
ments concerning the marital stan-
dard in all uncontested cases, we
decline to do so. We lack objective
evidence of the systemic problems
that the amici have asserted.What we
do have is the case presently before
us—a complex divorce in which the
parties were able to settle all but two
issues: the marital lifestyle and the
supported spouse’s ability to maintain
a comparable lifestyle post-divorce
under the terms of the support to
which she agreed. The lower courts’
faithful adherence to our directive

that such cases require court findings
on marital lifestyle has resulted in an
appeal of an otherwise settled case
and the disruption and uncertainty of
an unresolved marital action. We
come now to the reluctant conclusion
that, notwithstanding the economy
and efficiency considerations that led
to that directive, there are valid rea-
sons to revisit the issue and to allow
flexibility to trial courts when enter-
taining settled divorce actions.5

The Supreme Court continued at
pages 143-44 as follows:

Divorce actions involve personal, even
intimate, details of people’s lives. The
parties are often intensely emotional.
Progress toward resolving disputes
and reaching a speedy conclusion
easily can deteriorate into con-
tentious and difficult interactions that
thwart settlement. Therefore, while
settlement is an encouraged mode of
resolving cases generally, “the use of
consensual agreements to resolve
marital controversies” is particularly
favored in divorce matters. Konzel-
man v. Konzelman, 158 N.J. 185, 193,
729 A.2d 7 (1999). In Konzelman, Jus-
tice Handler elaborated on the impor-
tant role that consensual agreements
play in divorce matters:

Voluntary agreements that
address and reconcile conflicting
interests of divorcing parties support
our “strong public policy favoring sta-
bility of arrangements” in matrimoni-
al matters. Smith v. Smith, 72 N.J.
350, 360, 371 A.2d 1 (1977). The
prominence and weight we accord
such arrangements reflect the impor-
tance attached to individual autono-
my and freedom, enabling parties to
order their personal lives consistently

FROM THE EDITOR-IN-CHIEF EMERITUS

The New Rules
by Lee M. Hymerling
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with their post-marital responsibili-
ties….Thus, it “would be shortsighted
and unwise for courts to reject out of
hand consensual solutions to vexa-
tious personal matrimonial problems
that have been advanced by the par-
ties themselves.” Petersen v.
Petersen, 85 N.J. 638, 645, 428 A.2d
1301 (1981). For these reasons, “fair
and definitive arrangements arrived
at by mutual consent should not be
unnecessarily or lightly disturbed.”
Smith, supra, 72 N.J. at 358, 371,
A.2d 1. The very consensual and vol-
untary character of these arrange-
ments render them optimum solu-
tions for abating marital discord,
resolving matrimonial differences,
reaching accommodations between
divorced couples, and assuring stabil-
ity in post-divorce relationships.6

Such agreements generally are
upheld, to the extent they comply
with the equitable precepts embodied
in N.J.S.A. 2A:34-23a, -23b, and-23.1.
Petersen, supra, 85 N.J. at 642, 428
A.2d 1301; Konzelman, supra, 158
N.J. at 194, 729 A.2d 7. A settlement
agreement will be reformed, however,
where a party demonstrates that the
agreement is plagued by “uncon-
scionability, fraud or overreaching in
the negotiations of the settlement.”
Miller v. Miller, 160 N.J. 408, 419, 724
A.2d 752 (1999).

In this matter, none of the latter
concerns is in play. The trial court
amended the parties’ agreement sole-
ly because it concluded that it was
required by Crews to make marital
lifestyle findings, and the Appellate
Division affirmed on that basis. We
now hold that in uncontested divorce
actions, trial courts must have the dis-
cretion to approve a consensual
agreement that includes a provision
for support without rendering marital
lifestyle findings at the time of entry
of judgment. Our holding in Crews
should no longer be read to require
findings on marital lifestyle in every
uncontested divorce. A trial court may
forego the findings when the parties
freely decide to avoid the issue as part
of their mutually agreed-upon settle-
ment, having been advised of the
potential problems that might ensue

as a result of their decision. Even if
the court does decide not to make a
finding of marital standard, however,
it nonetheless should take steps to
capture and preserve the information
that is available.7

In Weishaus, the Court specifi-
cally referred to the Supreme
Court’s Family Practice Committee,
chaired by Judge Eugene Serpentel-
li, for its consideration and recom-
mendation regarding how best to
capture marital lifestyle information
effectively for use in later post-judg-
ment proceedings. The Court
observed at page 144:

We shall refer to the Supreme Court
Family Practice Committee for its con-
sideration and recommendation the
question of how best to capture mar-
ital lifestyle information efficiently
and economically. Many suggestions
have been advanced in this appeal.
We encourage the Committee to con-
sider those, and other suggestions for
preemptively easing the burden on
parties and the courts when future
modification applications arise fol-
lowing an uncontested divorce.
Because the trial court here did not
believe that it could exercise the inde-
pendent judgment that we today
allow, we are constrained to remand
this matter to that court.8

As directed in Weishaus, the mat-
ter was considered by the Family
Practice Committee, which con-
cluded that a viable vehicle existed
for the preservation of lifestyle
analysis needed to address the goals
established by Crews and the refer-
ral to the committee directed by
Weishaus.

In its report, the Family Practice
Committee noted that the revised
case information statement form
(CIS), adopted as the result of the
2002-2004 rule cycle, included an
amended budget as an integral com-
ponent, a left-hand column that
required information reflecting
joint marital lifestyle enjoyed by a
family prior to their separation.The
Family Practice Committee under-

stood the column had been intend-
ed to preserve marital lifestyle
information to meet in a practical
sense the very data that Crews
intended to preserve.

The committee also understood
that it has long been the policy of
the New Jersey courts to encourage
settlements, particularly in matri-
monial actions. As Jusitce Zazzali
wrote in Puder v. Buechel:9

For nearly forty-five years, New Jersey
courts have found that the “‘[s]ettle-
ment of litigation ranks high in [the]
public policy’ ” of this State. Nolan ex
rel. Nolan v. Lee Ho, 120 N.J. 465,
472, 577 A.2d 143 (1990) quoting
Jannarone v. W.T. Co., 65 N.J. Super,
472, 476, 168 A.2d 72 (App.Div), cer-
tif. denied, 35 N.J. 61, 171 A.2d 147
(1961)). Therefore, our courts have
actively encouraged litigants to settle
their disputes. E.g., Morris County Fair
Hous. Council v. Boonton Tp., 197 N.J.
Super. 359, 366, 484 A.2d 1302
(1984). Advancing that public policy is
imperative in the family courts where
matrimonial proceedings have
increasingly overwhelmed the docket.
As the Appellate Division has aptly
stated: “With more divorces being
granted now than in history, and with
filings on the rise, fair, reasonable,
equitable and, to the extent possible,
conclusive settlements must be
reached, or the inexorable and inordi-
nate passage of time from initiation
of suit to final trial will be absolutely
devastating….” Davidson v. David-
son, 194 N.J. Super. 547, 550, 477
A.2d 423 (1984) (emphasis added).
Consequently, our courts approve
numerous settlements in divorce
cases “so long as the parties
acknowledge that the agreement was
reached voluntarily and is for them, at
least, fair and equitable.” Lerner v.
Laufer, 359 N.J. Super. 201, 217, 819
A.2d 471 (App.Div 2003) (emphasis
added). This practice preserves the
“right of competent, informed citizens
to resolve their own disputes in what-
ever way may suit them.” Ibid.10

It was against this backdrop that
new Rule 5:5-2(f) was adopted.That
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provision reads:

In any matter in which an agreement
or settlement contains an award of
alimony, (1) the parties shall include a
declaration that the marital standard
of living is satisfied by the agreement
or settlement; or (2) the parties shall by
stipulation define the marital standard
of living; or (3) the parties shall pre-
serve copies of their respective filed
Family Case Information Statements
until such time as alimony is terminat-
ed; or (4) any party who has not filed a
Family Case Information Statement
shall prepare Part D (“Monthly Expens-
es”) of the Family Case Information
Statement form serving a copy thereof
on the other party and preserving the
completed Part D until such time as
alimony is terminated.

Adoption of this rule seems to
close the issue created by Crews,
obviate the need for specific
lifestyle findings to be made, and
eliminate the specter of settled
cases spawning contested lifestyle
hearings, while at the same time
providing a viable vehicle for the
preservation of lifestyle analysis.

The bar should accept and fol-
low this rule, not just because it is
in the rule book, but because it rep-
resents a practical and reasonable
solution to the problem that Crews
had identified. The reality is that
post-judgment motions can over-
whelm the court system, and that
adequate base point information is
not often available.

Many criticized the Crews opin-
ion, and to an extent that criticism
was justified. It is to the Supreme
Court’s credit that the problem has
now been addressed.

Undoubtedly some will bemoan
the requirements of Rule 5:5-2 and
some might even contend the rule
expects too much. Not so. It is not
unreasonable for the courts to
require in our property settlement
agreements or stipulations that
include an alimony award that there
be a declaration…“that the marital
standard of living is satisfied by the
agreement or settlement…” or that

“…the parties shall by stipulation
define the marital standard of liv-
ing…” or that “…the parties shall
preserve copies of their respective
filed Family Case Information State-
ments until such time as alimony is
terminated” or that “…any party
who has not filed a Family Case
Information Statement shall prepare
part of the family CIS serving a copy
thereof on the other party and pre-
serving the completed Part D until
such time as alimony is terminated.”

It is evident that the rule creates
choices. It presents four distinct
alternatives for a party to select
with counsel. Will use of the rule
address all of the issues that would
have to be addressed by findings
made after a full lifestyle hearing?
That is not possible.But what it will
do is assure that a measure of infor-
mation will be preserved that will
be available for post-judgment use.

The Supreme Court deserves our
thanks for its willingness to recon-
sider the mandate of Crews. Left for
future case law will be the evolu-
tion of how the preserved informa-
tion the rule requires will be used
as post-judgment modification
motions are judged.

The second rule amendment
addresses issues concerning the
entry of judgments after settle-
ments are reached. Again, these
issues were referred to the
Supreme Court Family Practice
Committee by appellate referral. In
Entress, the Appellate Division
addressed issues relating to the
practice of attaching to a final judg-
ment of divorce a copy of a tran-
script of the parties’ agreement as
spread upon the court’s record.
Entress involved multiple post-judg-
ment applications concerning child
custody and related matters.

Judge Lorraine Parker wrote:

With respect to the judgment, we
have expressly held that the entry of a
judgment appending a transcript pur-
portedly addressing the order’s provi-
sions is a violation of R. 4:42-1(a)(4),
which requires “a separate numbered
paragraph for each separate substan-

tive provision of the judgment or
order.” J.S. v. D.M., 285 N.J. Super.
498, 500, 667, A.2d 394
(App.Div.1995). It is a disservice to the
litigants, as well as the court, for a
trial judge to enter a judgment of
divorce appending a transcript of an
agreement placed on the record.
Recorded proceedings frequently suf-
fer transcription errors. See, e.g., State
v. Cohen, 73 N.J. 331, 344, 375 A.2d
259 (1977). By requiring the parties to
reduce their agreement to writing,
and thereby clarify the terms and con-
ditions, we will assure that such errors
will not occur and that both parties
will fully understand and assent to the
agreement they are entering. In lieu of
a judgment stating all of the substan-
tive provisions in numbered para-
graphs, a properly drafted and execut-
ed written settlement agreement sat-
isfies the R. 4:42-1(a)(4) requirement
and may be incorporated into a judg-
ment of divorce.11

Judge Parker continued, “Family
Part judges must refrain from enter-
ing judgments and orders append-
ing transcripts that purport to set
forth the terms and conditions of
the parties’ agreement.” Entress
requested the Family Practice Com-
mittee consider recommending the
adoption of a rule “…prohibiting
the practice and establishing the
proper form of a judgment of
divorce.” The committee expanded
the inquiry not only to address the
issue discussed in Entress, but also
to include problems related to the
entry of same day judgments.

The result of this inquiry was the
adoption of Rule 5:5-9:

Procedures Concerning 
The Entry of Certain Final
Judgments of Divorce
When a settlement is placed on the
record and a judgment of divorce is
entered orally, a contemporaneous
written final judgment of divorce shall
be entered either in the form set forth
in Appendix XXV of these rules or in a
form as consented to by the parties. If
the final judgment of divorce that is

Continued on Page 84
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In Crews v. Crews,1 the New Jer-
sey Supreme Court affirmed that
judges should consider the
lifestyle of the parties when

awarding alimony. When courts are
deciding whether to award alimony
or not, they are to rely on the factors
set out in the statute, N.J.S.A. 2A: 34-
23.The amount a court awards,how-
ever, is within the “sound discre-
tion”of the court.What exactly does
this mean,and how is it determined,
in theory and in practice? What is its
impact on women, the primary
recipients of alimony?

Many states throughout the
country use alimony guidelines.
This column does not advocate the
use of guidelines. To the contrary,
guidelines will not remedy the post-
judgment lifestyle dilemmas of
dependent spouses.Some states use
guidelines that determine the
length of the alimony term (i.e. one
year of alimony for every three
years of marriage; less than six
years, only rehabilitative alimony is
available). Other states use percent-
ages of the differences in the net
incomes of the parties to determine
the amount to be awarded.

In an informal survey of attor-
neys throughout the state,attorneys
note that after all is said and done,
courts want the parties’ combined
net incomes to be allocated
between them, with the recipient
spouse receiving 40 percent of the
net and the payor spouse receiving
60 percent. Alimony is thus deter-
mined to be between 30 and 33
percent of the difference in the par-
ties’ gross incomes to reach the
“desired” 60/40 allocation. There
seems to be a tacit acceptance of

the use of between 25 and 33 per-
cent of the gross differential in
incomes by judges throughout the
state to determine the amount of
alimony.

Surely, any use of such a formula-
ic differential would result in an
automatic reversal by the Appellate
Division; however, in practice, this
seems to be what is happening. In
addition, in a marriage of fewer
than 15 years, the recipient receives
limited duration alimony; whereas,
if the marriage is more than 15
years, a spouse receives permanent
alimony.

I am sure many readers have
heard a judge say that the court can-
not award alimony for a term longer
than the length of the marriage.
Rules of thumb and formulas, such
as these, while tacit, exist and drive
many alimony awards.

What does this mean to us as
practitioners? While such percent-
ages and rules of thumb regarding
the duration and amount of alimony
may be helpful to get both sides in
the ballpark when trying to settle a
case, the question remains: When
they are used to determine the out-
come in a case, are they fair?

The Supreme Court has stated in
Miller v. Miller,2 that there is a
strong public policy of guarantee-
ing fairness and equity in the disso-
lution of marriages. For the purpos-
es of this column, alimony will be
discussed in terms of the ex-hus-
band paying the ex-wife, since that
is what happens most often.But the
fact remains that there also are
dependent spouses who are men,
and who may face similar issues.
This column is meant to provoke

thought and discussion about busi-
ness as usual.

The U.S. Census data reveals that
since the late 1980s at least half of
the single-parent families live in
poverty, and three quarters of these
families are headed by divorced or
separated women.3 A woman in the
workforce will earn 73.2 cents for
every dollar a man earns. If she is an
African American woman that num-
ber declines to 67 cents, while His-
panic women earn even less, at 58
cents.4

Since women still continue to
earn less than men, this legacy of
lower pay follows a woman
throughout her life, translating into
significantly less retirement income
for women because of lower
income and lower contributions to
Social Security.One loses more than
retirement benefits when not on a
payroll; one loses seniority and
experience, which lead to promo-
tions and raises. Staying out of the
workforce for only seven years dur-
ing a 40-year career may cut retire-
ment benefits by up to half.Women
are out of the workforce for an aver-
age of 11.5 years throughout their
lifetime.5

Fewer than two percent of all
working women earn more than
$75,000,whereas approximately 7.4
percent of working men earn more
than $75,000. The actual numbers
from the U.S. Census reflect that
7,451,000 men earned $75,000 or
more, while only 1,947,000 (includ-
ing 99,000 African American women
and 61,000 Hispanic women)
women earned that amount.6

In Turner v. Turner7: the Court
asked the question, “Does a
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divorced woman have a duty and
obligation to seek suitable employ-
ment to maintain herself in the
style of living to which she
became accustomed during the
marriage?”8 There, the judge stated
that alimony could cause a wife to
“live a life of physical and mental
indolence.” Further, he stated that:
“in 1978, there are many women
who have considerable skills and
are able to command salaries far in
excess of what many men earn.”9

The Court advocated for rehabilita-
tive alimony as a “blueprint for the
future which will have ‘teeth’ to
compel a recipient of alimony to
obtain employment.”10

Two years later, in Lepis v.Lepis,11

the New Jersey Supreme Court stat-
ed that our laws are gender neutral.
While courts are permitted to
award “permanent” alimony, with
few exceptions, they impute
income to women whether or not
their married life supported such
an imputation. The Child Support
Guidelines direct judges to impute
income to spouses if they are,“with-
out cause, voluntarily unemployed
or underemployed.”12 Thus, most
alimony awards presuppose the
dependent spouse must enter the
workforce. Moreover, equitable dis-
tribution is nearly always an equal
distribution, even though New Jer-
sey is not a community property
state and permits an unequal distri-
bution of assets. The economic
needs of a dependent woman are
not alleviated by the equal division
of property.

Finally, in 2000, Judge Phillip
Carchman wrote in Cox v. Cox,13

about the “transfer of earning
power” that occurs during a tradi-
tional marriage where the home-
maker spouse’s efforts increase the
other spouse’s earning capacity at
the expense of her own, citing Joan
M.Krauskopf,Rehabilitative Alimo-
ny: Uses and Abuses of Limited
Duration Alimony.14

How,then,do rules of thumb and
formulas in the determination of
alimony not increase the disparity
in earnings of men and women in

the workforce, when a woman’s
earning power is not in excess of
what a similarly situated man might
earn, but, in fact, is at least 25 per-
cent less? To make matters worse,
only 15 percent of divorced women
in the United States are awarded
alimony in any given year.15 It is
understandable why single mothers
and their children descend into
poverty after divorce, and why an
equal division of property does not
compensate for the difference.

Consider, for instance, the moth-
er who received half of the prop-
erty in equitable distribution and is
the primary custodial parent of the
children. During the marriage, she
did not work, but cared for the
home and children while her hus-
band invested in his career. When
the amount of alimony awarded is
only between 25 and 35 percent of
the disparity in the income (after
income is imputed to the wife),
and where the wife has the prima-
ry responsibility to care for the
children and enters a workforce
where she earns 75 percent of
what a man earns, the woman is far
less well off economically than the
man after divorce.

A working parent who is the pri-
mary caretaker of children (male or
female), cannot work long hours,
work late on short notice, travel or
relocate for work; whereas the non-
custodial parent can. The primary
parent is still responsible for doing
the laundry for the family, running
errands, scheduling children’s activ-
ities, planning menus, cooking and
otherwise tending to the children’s
needs—all of which limit the ability
to attend to a career.Therefore, pri-
mary caretakers tend to obtain jobs
that are more flexible and easier to
move in and out of in order to meet
the needs of their children.

Even more perplexing, howev-
er, are the Turner and Lepis lega-
cies of imputing income to women
to militate against the former hus-
band’s burden to pay alimony,
regardless of the facts. Our courts
are given discretion under the
alimony and equitable distribution

statutes to deviate from the
expected. Even when the facts cry
out for an unequal division of
assets, this rarely happens. Fre-
quently one sees the 50-year-old
man arguing for a reduction in his
support obligation based on a
change of circumstances when he
cannot find a job because of his
age. But, routinely, 50-year-old
wives who have not worked are
imputed income by courts. As
women age, their earning power
decreases. Women, in mid-life and
older, who work full time, earn less
than two-thirds the income of men
in the same age group. Women
between 55 and 64 earn 57.7
percent of the income of men in
that age bracket. The average
income for women 55 to 64 was
$21,388, while men in that age
bracket earned $37,469.16

Older women tend to be in the
traditional female jobs of sales, ser-
vice and clerical work. Many came
of age before the 1970s, and the
onset of the women’s movement,
which encouraged women to have
careers.Therefore, they do not have
the education or training for higher
paying jobs.Also,after divorce these
women are forced to enter the
workforce immediately to support
themselves and their children to
actualize the imputed income.
Another consideration is that three
out of four caregivers for elderly rel-
atives are female.17

The choice to have children and
sometimes to stay home to care for
them (recall the 11.5 years out of
the workforce) results in cumula-
tive economic penalties that appear
only after divorce. In the supposed
lifetime marital partnership, which
has undertaken to raise a family, the
mother makes a greater commit-
ment up front. If there is no
divorce, the parties’ contributions
to this partnership throughout their
lives are fair. But when the partner-
ship is ended prematurely with
divorce, the mother’s frontloaded
commitment reverberates for the
remainder of her life. These penal-
ties are then compounded by rules
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of thumb, percentage allocations of
income,and an equal distribution of
property.

The rules of thumb regarding the
years of alimony awarded and the
percentage allocation of income
should have no place in theory or
practice. Their use assuredly chal-
lenges the premise that economic
needs drive alimony decision mak-
ing.The choice to have children and
sometimes to stay at home to care
for them results in cumulative eco-
nomic penalties that appear only
after divorce.

As a result, it is suggested that
advocates and courts alike should
implement what the statutes, rules
and case law permit: the dispropor-
tionate allocation of property and
the non-imputation of income to
the supported spouse, especially
where the supported spouse has
not worked, is older or has been the
primary caretaker of children or
elderly relatives. n
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entered is in the form set forth in
Appendix XXV, the parties within ten
days of such entry may submit to the
court a proposed amended form of
final judgment of divorce setting forth
the terms of the settlement or specif-
ically incorporating the parties’ writ-
ten property settlement agreement.
The court in its discretion may relax
the ten-day limit.

In its discussion of these issues,
the committee adopted the reason-
ing contained in Entress. Tran-
scripts are not a good substitute for
a carefully crafted property settle-
ment agreement or set of stipula-
tions. By the same token, a judg-
ment should be entered in written
form to contemporaneously memo-
rialize the oral adjudicatory act.

The rule accomplishes some-
thing more: It recognizes that the
preparation of property settlement
agreements takes time. The rule
contemplates that, within 10 days
of the entry of the contemporane-
ous judgment, an amended judg-
ment may be prepared, and that the
court has the discretion to relax the
10-day time limit.

We, as members of the bar, also
should view the requirements of
Rule 5:5-9 as a reasonable response
to a real problem.The entry of judg-
ments should not be delayed. Stipu-
lations spread upon the record
should be reduced to writing.Delay
serves no good purpose.We should
try to work within the 10-day limit,
but not hesitate to ask,when a com-
plex agreement must be written, for
a reasonable amount of additional
time. Reasonable requests for addi-
tional time should be honored.

The third major family part
amendment to the 2007 rulebook
relates to the statewide implemen-
tation of an amended version of the
pilot program for the mandatory
mediation of the economic aspects
of divorce matters not settled by an
MESP.

The pilot program had been in
effect for many years.During the lat-

ter years of the pilot, considerable
success was achieved in several of
the pilot counties.Ultimately,on rec-
ommendation of its Complemen-
tary Dispute Resolution (CDR)
Committee, the amended program
contained in Rule 5:5-6 was adopt-
ed.

The amended program went
beyond the pilot program with its
inclusion of an option to mediation
in those situations in which litigants
opt in favor of an alternate CDR
event. The nuances of the program
will be explored in a later column.

Each of the three new rules that
have been adopted will have an
impact upon our practice. With
Rule 5:5-2, the issues of Crews and
Weishaus have been addressed in a
manner likely to ease the concerns
of many and avoid unnecessary and
self-defeating plenary hearings.
Rule 5:5-9 requires the contempo-
raneous form divorce judgments
but allows time to prepare a more
detailed writing. Rule 5:5-6 imple-
ments statewide an expanded but
improved program for the resolu-
tion of the economic aspects of
divorce matters not settled by an
MESP. Each of these rule amend-
ments demands the immediate
attention of all who practice in the
family part. n
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What obligation does a
party to a divorce
action have to dis-
close, either infor-

mally or by way of amendment of
his or her case information state-
ment (CIS), changes in his or her
financial circumstances during the
pendency of a divorce action? 

If the matter goes to trial, Rule
5:5-2(c) requires the filing of an
updated CIS 20 days before “final
hearing.”But what if there never is a
final hearing other than an uncon-
tested divorce? What if a party has
changed jobs, or sold assets for an
amount significantly greater than
that reported on his or her initial
CIS? And further, is there a differ-
ence whether those changes occur
before the parties signed a settle-
ment agreement or after they sign it
but before an uncontested divorce
hearing takes place? 

The author was faced with some
of these issues when retained to rep-
resent a former wife on her appeal
of a trial court’s denial of her request
to reopen her judgment of divorce.1

The facts of the case are not com-
plex. Upon settlement, the former
husband left the marriage purport-
edly with a negligible amount of liq-
uid assets.Yet within a matter of days
following the entry of the judgment
of divorce (granted on the same day
the parties executed their property
settlement agreement) the former
husband purchased a home for
$450,000 cash, two luxury vehicles
and jewelry, and soon thereafter
expended a significant amount of

funds improving his new home. Just
prior to the expiration of one year
after the entry of the judgment of
divorce, the author’s client filed a
motion to reopen the judgment
based on her former husband’s
fraud, misrepresentation and mis-
conduct, and other grounds. Simply
stated, as there were few liquid
assets available to the former hus-
band, as disclosed in the CIS filed by
him, there was no obvious explana-
tion for his expenditure in excess of
a half million dollars in cash so soon
after the ink was dry on the settle-
ment documents.

In response to the motion to
reopen the judgment, the former
husband explained that his interest
in his employer’s business, in which
he claimed on his CIS to have invest-
ed $15,000—but as to which he had
executed a promissory note for the
entire purchase price—had been
sold before the parties settled.Signif-
icantly, the former husband also con-
ceded that six days after he filed his
CIS, he increased the amount of his
investment in the business from
$15,000 to $26,000, executing a
new promissory note reflecting the
increase in his obligation to $26,000.
The former husband further conced-
ed that the business was sold four
months prior to settlement, and that
he received substantial proceeds of
sale. Significantly, however, he did
not provide the amount of his sale
proceeds, nor did he ever directly
say the sale proceeds were utilized
to make the substantial purchases
earlier referenced.

The trial judge denied the
author’s client’s motion to reopen
the judgment, suggesting that she
might have a malpractice cause of
action against her former attorney.
Inasmuch as the existence of the
former husband’s investment in the
business had been disclosed—albeit
with a purported value of zero—the
trial judge blamed the failure on the
part of the author’s client and/or
her counsel to pursue discovery as
the reason for her predicament.

The Appellate Division reversed
and remanded the matter to the trial
court for discovery regarding the
nature of the former husband’s
source of funds for the purchase of
the assets described earlier. One of
the issues faced by the Appellate
Division was the former husband’s
obligation to amend his CIS in light
of the sale of his interest in the busi-
ness, which he had, for all intents
and purposes, listed at a zero value.
It was not insignificant that the sale
of the former husband’s interest in
the business took place four months
prior to the parties’ execution of a
property settlement agreement. Fur-
ther, there was a not a small amount
of money involved. It was not
$5,000 or $10,000 that was at issue;
the amount involved was clearly in
excess of a half million dollars.

On appeal the author argued
that pursuant the first sentence of
Rule 5:5-2(c), the former husband
was “under a continuing duty to
inform the Court of any changes in
the information supplied on the
Case Information Statement.”

What Changes in Financial Circumstances
During the Pendency of a Divorce Action
Should be Disclosed?
by Margaret Goodzeit
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Rule 5:5-2(c) provides as follows:

Amendments. Parties are under a con-
tinuing duty to inform the Court of
any changes in the information sup-
plied on the Case Information State-
ment. All amendments to the state-
ment shall be filed with the Court no
later than 20 days before the final
hearing. The Court may prohibit a
party from introducing into evidence
any information not disclosed or it
may enter such other order as it
deems appropriate.

Challenging the trial judge’s
position that it was the former
wife’s fault in not pursuing discov-
ery with respect to the value of her
former husband’s investment, the
author’s client relied upon Rule 5:5-
2(c) to place the burden on her for-
mer husband to provide her with
notice of the sale, which certainly
would have impacted her negotia-
tions and resolution of her matter.

In an academic dissection of Rule
5:5-2(c), the Appellate Division
stopped short of embracing the
author’s client’s interpretation. At
the outset, the Appellate Division
found that “the second and third
sentences of the Rule seem to envi-
sion a duty to amend the CIS in
anticipation of a contested proceed-
ing,”because “[a]s a sanction for a lit-
igant’s failure to do so, the Rule
authorizes the Courts to ‘prohibit a
party from introducing into evi-
dence any information not disclosed
or it may enter such other order as
it deems appropriate’.”2 The Appel-
late Division presumed this quali-
fied language limited the broader
language in the first sentence.

To support its contention, the
Appellate Division reviewed the
background of the adoption of Rule
5:5-2(c), and found that while the
rule initially referenced a continu-
ing duty to amend the CIS 20 days
“prior to trial,” as finally adopted, it
only referenced “final hearing.”The
Appellate Division noted that final
hearing also might reference an
uncontested divorce proceeding.
However, the appellate court was

not clear regarding what the inten-
tion was in changing the verbiage.3

Acknowledging that it could be
burdensome for parties to update
CIS every time there is a change in
assets, liabilities, income or expens-
es, “there may be good sense in
requiring parties to update their
CIS filings unilaterally with or with-
out an adversary’s demand to do so
or an upcoming Court event, when
they have experienced a material
increase or decrease in their
income, expenses, assets or liabili-
ties. As presently drafted, however,
the Rule does not have an explicit
condition of materiality.”4

The Appellate Division, thus, did
not resolve the issue of when a CIS
should be automatically revised in
the absence of a contested trial.
However, in light of the specific
facts of the author’s client’s case, the
court determined that further dis-
covery and investigation were
required regarding several issues
raised in the matter. The Appellate
Division also indicated, in a foot-
note, that they were circulating the
opinion to the counsel of presiding
family part judges and to the
Supreme Court Committee on Fam-
ily Practice for their consideration
of the issue, and for possible amend-
ment or clarification of the rule.5

While it is the author’s understand-
ing that the Supreme Court commit-
tee is indeed considering this issue,
no recommendations are yet public.

In the meanwhile, practitioners
have to determine whether and
when changes in financial circum-
stances during the pendency of liti-
gation require disclosure (whether
informally or by amendments of
CIS). In considering this issue, the
author is reminded of Frank Louis’
article about spousal fiduciary
responsibility, which was authored
for the 2004 Family Law Sympo-
sium. Therein, Louis examines this
state’s case law requiring “fairness”
in transactions between husbands
and wives, the duty of good faith
dealings between spouses, and, in
essence, the imposition of fiduciary
obligations between spouses, who

are akin to “partners.”6 The logical
expansion of Louis’ discussion
results in the inescapable conclu-
sion that (at least material) changes
in financial circumstances during
the pendency of a dissolution litiga-
tion require disclosure.

That being said, how do attor-
neys determine what is a material
change in financial circumstances
that seemingly would require dis-
closure? Naturally, each case is fact-
specific, and generalizations may
get us in trouble. However, some
suggestions are as follows:

Market fluctuations within liquid
asset accounts, inclusive of the receipt
of interest and dividends, may not
automatically give rise to the amend-
ment of a CIS or other disclosure;

The trading of stocks within a bro-
kerage account, as long as monies are
not withdrawn from the account and
used for another purpose, may not
automatically give rise to the filing of
an amendment of the CIS or other dis-
closure;

Investment of marital assets into a
new asset (purchase of a home,
investment in a new business, invest-
ment in commercial real estate, as
examples), should give rise to the
amendment of a CIS or other disclo-
sure;

The sale of an asset (other than
stocks within a brokerage account, as
aforesaid), should give rise to the
amendment of a CIS or other disclo-
sure, especially if the sale proceeds
materially exceed the value initially
placed on the asset or in the event
that no value was placed on the asset
in the previous CIS.

A change in employment resulting
in a substantial increase in income
should give rise to the amendment of
a CIS or other disclosure. But what if
the party only received a small
increase in income by switching jobs?
Or what if a party does not change
jobs but receives a substantial raise in
salary subsequent to the filing of the
initial CIS? 

There can be no doubt that full
Continued on Page 101
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This article is designed to
provide family law practi-
tioners with some basic and
practical suggestions for the

effective handling of an appeal to
the Appellate Division of the superi-
or court.The author’s intent is not to
provide a step-by-step explanation
of the appellate process—some-
thing you should be able to discern
from a careful reading of the Rules
Governing Appellate Practice.1

There also is a wealth of information
available on the topic of appeals on
the Judiciary website,2 including
Appellate Division organization;
Appellate Division parts; appellate
forms; appellate process; an 87-page
dissertation on New Jersey stan-
dards for appellate review; proce-
dures for filing of emergent applica-
tions; Appellate Division notices to
the bar; Appellate Division calen-
dars; and procedures for electroni-
cally filing an appeal.

A basic understanding of appel-
late practice, however, must begin
with a description of the court
itself, and its functional operation.
The court consists of eight parts—
A through H—each comprised of
four or five judges. Everything in
the Appellate Division is based on
seniority, i.e., how long a judge has
been assigned to the Appellate Divi-
sion.Each of the eight senior judges
on the court is a presiding judge of
a part. The next eight judges in
order of seniority are the second-
tier judges, each sitting on one of
the eight parts. The second-tier
judges preside in the absence of the
presiding judge. The next eight
judges in order of seniority are the
third-tier judges, each of whom sits
on one of the eight parts.

The remaining judges are dis-

persed among the eight parts to
create either a four-judge or five-
judge part. Over the last several
years, there have been three five-
judge parts and five four-judge
parts, for a total court complement
of 35 judges.

The theory behind the seniority
system is to approximately equally
disperse judicial appellate experi-
ence among the eight parts.

Each Appellate Division judge
has one law clerk, and the two
senior judges on each part have
two. In addition, the Appellate Divi-
sion has a central appellate research
section consisting of approximately
20 full-time research attorneys.

All appeals are screened by the
director of central research. If an
appeal is complex, has multiple
issues, contains issues of public
importance, or involves an issue of
first impression, it may be selected
by the director for completion of an
in-depth research memorandum by
one of the staff attorneys to assist
the court in consideration of the
issues presented. In addition, the
central research staff attorneys
research issues raised in all appeals
in which a party moves for summary
disposition pursuant to Rule 2:8-3.

The chambers of Appellate Divi-
sion judges are located in Hacken-
sack, Morristown, Jersey City,
Springfield, New Brunswick, Eaton-
town, Trenton, Westmont, and
Atlantic City. Arguments are princi-
pally scheduled and heard in desig-
nated Appellate Division court-
rooms located in Hackensack, Mor-
ristown and Trenton.However,argu-
ments also are periodically sched-
uled in Atlantic City,Elizabeth,Pater-
son, Newark, Mount Holly, Toms
River, and other areas throughout

the state, as determined by the pre-
siding judges.

The regular Appellate Division
court calendar for parts A through H
runs for a total of 39 weeks from the
second week in Sept. until the first
week of the following June. Each
year, except for the presiding
judges,Appellate Division judges are
rotated among the eight parts.This
allows the judges to sit for a year or
more with as many different judges
as possible during their judicial
careers. For example, in eight-and-a-
half years on the court, the author
sat with approximately 27 different
judges, some more than once.

The rotation system provides an
enriching experience for the judges,
broadens the judicial perspective,
and balances divergent thinking.
During the spring of each year, the
presiding judge for administration—
currently Judge Edwin H. Stern—in
consultation with the other presid-
ing judges, and with the approval of
the Supreme Court, determines the
composition of each part for the
ensuing court year.

During this 39-week court year,
each judge produces approximately
110 written opinions, constituting
the opinion of the court on each
case. On the average, fewer than 10
percent of those opinions are
approved for publication. Whether
an opinion is approved for publica-
tion is determined by the presiding
judge of each part.

The general criteria governing
whether an opinion is published
includes whether the court’s deci-
sion involves an issue of first
impression; whether it adds to the
body of law on the subject of the
case; whether it involves an issue of
public importance; or whether it

Appellate Practice for the Family Lawyer
by the Hon. Robert A. Fall
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will be helpful to the trial court or
practitioners. The unpublished
opinions are issued per curiam,
Latin for “by the court as a whole,”3

and the identity of the author of the
opinion is not disclosed.

During the regular 39-week
court term, there are six recess
weeks (Judicial College in Nov.; hol-
iday/New Year’s for two weeks in
Dec./Jan.; winter recess in Feb.; and
a two-week spring recess in April),
during which there are no regular
calendars scheduled. However, dur-
ing each of the 39 weeks, each part
receives motions and considers
applications for emergent relief.

On a rotating basis within each
part, two judges are assigned each
week to consider and decide
motions that are filed with the
clerk’s office, which are randomly
assigned and equally dispersed to
each of the eight parts.Although the
assignment of motions by the clerk’s
office among the parts is done ran-
domly, if the motion involves a case
already scheduled before a particu-
lar part, it is assigned to that part for
consideration.

Emergent applications to the
court are handled a bit differently.
During the 39-week regular court
term, the state is geographically
divided into areas based on antici-
pated volume of emergent matters,
and based on the number of judges
whose chambers are located within
that area. For example, during the
2006-2007 court year, Area 5 con-
sists of Ocean, Monmouth, Burling-
ton and Mercer counties. Eight
Appellate Division judges are cham-
bered in that area.The senior of the
eight judges developed a rotating
weekly schedule during the 39-
week court term, during which one
of the judges is assigned to consid-
er any emergent applications that
emanate from those four counties.
That emergent duty schedule is
published in both the New Jersey
Lawyer Newspaper and New Jersey
Law Journal, and is available on the
referenced New Jersey Judiciary
website.

It is, therefore, important to

remember that if an attorney
intends to make an emergent appli-
cation to the Appellate Division, he
or she must check the emergent
duty schedule to identify the judge
to whom that application must be
made. The emergent application
procedure will be specifically dis-
cussed later in this article.

In addition to the regular court
term, each Appellate Division judge
sits for a two-week period during
the summer recess. The two-week
summer parts usually run from the
second week in June until the end
of the first week in Sept., and gen-
erally consist of two judges in each
summer part. Routinely, there are at
least two different summer parts sit-
ting during each two-week period.
A separate emergent duty area
schedule is issued for the summer
part period. During each two-week
period, each summer part judge
writes 10 more opinions, handles
emergent applications emanating
from counties within the judge’s
assigned area, and considers and
decides motions randomly assigned
to that summer part.

The Appellate Division decides
approximately 7,000 appeals and
7,500 motions each year, and han-
dles hundreds of emergent applica-
tions. It is the largest statewide
intermediate appellate court in the
United States.

The average time for disposition
of an appeal—from the date of filing
of the notice of appeal to the date of
filing of the written opinion—is
about 14 months.Naturally,delays in
obtaining the requisite transcripts,
failure to meet rule-based time
requirements, and the degree of
complexity of the appeal, all play a
role in determining the length of
that time period. Many appeals are
resolved in less than a year; others
linger for 18 or more months.

The Appellate Division also has
several special programs for certain
categories of appeals. Currently,
there are six retired Appellate Divi-
sion judges on recall who conduct
conferences under the Civil
Appeals Settlement Program

(CASP).This program is designed to
identify, during the initial process-
ing of the appeal, those appeals that
could be settled. The CASP judges
conduct conferences and settle
hundreds of appeals each year.Note
that the Appellate Division civil
case information statement requires
the attorney indicate whether he or
she thinks the appeal may benefit
from a CASP conference.

The clerk’s office also administers
an approved protocol for the accel-
erated processing of appeals from
final orders terminating parental
rights, adjudicating child abuse and
neglect complaints, or from final
judgments of adoption, orders for
kinship legal guardianship,and other
family part appeals where the pri-
mary issue is custody of a child.Fam-
ily part appeals are administratively
screened, and, if determined appro-
priate for the program,are placed on
an accelerated transcript and brief-
ing schedule that usually results in
the resolution of the appeal within
six to eight months of the filing of
notice of appeal.

There also are special accelerat-
ed programs for the handling of
criminal appeals where the sole
appellate issue involves the sen-
tence; for appeals from orders of
civil commitment in Sexually Vio-
lent Predator Act cases; and for
appeals involving the registration
and community notification provi-
sions of Megan’s Law.

These special programs collec-
tively adjudicate thousands of
appeals each year.

It is important to understand
that appeals are not assigned to a
particular part until after the appeal
is perfected, which means that all
required transcripts, briefs and
appendices have been filed. More-
over, the appeals are scheduled
before the parts by the court clerk
on a random basis. The exceptions
are where there has been a prior
remand and an appeal from the
remand proceedings, in which case
the appeal will generally follow the
senior judge on the part that ren-
dered the remand opinion; and
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where the appeal was initiated as
an emergent application, the appeal
will generally follow the judge who
issued the emergent order.

On a typical calendar week of a
four-judge part during the 39-week
court year, either all four judges or
only three of the judges are on the
calendar. If four judges are assigned
that week, then 16 cases are calen-
dared; where only three of the
judges are assigned that week, 12
cases are calendared. In either case,
six are scheduled for oral argument
at a designated location, and the
remaining cases are submitted to
the court for opinion without oral
argument.

When the appeal calendar for a
particular week is prepared, it is
first sent by the clerk, with all 12 or
16 case files, to the presiding judge.
Usually, the presiding judge receives
the calendar and case files approxi-
mately six weeks prior to the sched-
uled court date.The calendar is nor-
mally balanced with complex and
less complex appeals, based upon a
screening process utilized by the
director of central research. Most
often, the calendar has at least one
appeal that is accompanied by an
in-depth research memorandum
prepared by a staff attorney of cen-
tral research.

The presiding judge then reviews
the case files and assigns each
appeal as either a three-judge or
two-judge case. That determination
is generally made based on consid-
eration of several factors, including
the complexity of the case, the
length of the record, and whether it
initially appears to be a case meet-
ing the criteria for publication.The
presiding judge also assigns a memo
to the law clerk(s) of each judge
assigned to that calendar.

There is a common mispercep-
tion among family law practitioners
that when two judges are assigned
to handle their appeals, an affir-
mance of the trial court’s order or
judgment is the likely result.Actual-
ly there are court statistics that, at
first blush, appear to support that
conclusion. Court records reflect

that in two-judge civil appeals,
approximately 79 percent result in
affirmance, 17 percent in reversal
and four percent in modification.
However, in three-judge civil
appeals, approximately 63 percent
result in affirmance, 25 percent in
reversal and 12 percent in modifi-
cation. In actuality, the affirmance
rate for family part appeals—other
than guardianship, termination of
parental rights appeals—is approxi-
mately 57 percent, whether the
case is a three-judge or two-judge
assigned appeal.And, of course, that
57 percent affirmance rate is lower
than that for the category of civil
appeals overall.

However, included within these
civil appeals’ statistics are adminis-
trative prisoner appeals from disci-
plinary actions taken by the Depart-
ment of Corrections and adminis-
trative appeals from the denial of
unemployment compensation ben-
efits by the board of review. The
vast majority (well over 90 percent)
of these two categories of civil
appeals result in affirmance, largely
a product of the standard of review
applicable to administrative
appeals. When those appeal cate-
gories are factored out of the statis-
tical measure, there is virtually no
difference in the affirmance rate
between two-judge and three-judge
family law appeals.

There also is a common misper-
ception that the affirmance rate for
family cases is lower in argued
cases than in cases submitted to the
court for decision without argu-
ment. Court statistics support that
misperception. Approximately 69
percent of the argued civil appeals
are affirmed, and about 80 percent
of the submitted civil appeals are
affirmed. Again, virtually all of the
board of review and prison discipli-
nary appeals are submitted, not
argued, cases.As noted, a very large
percentage of those appeals are
affirmed, thereby skewing the
apparent difference in affirmance
rates between argued and submit-
ted appeals; in actuality, there is lit-
tle, if any, difference in the affir-

mance rate for argued and submit-
ted family part appeals.

Hopefully, a word about the
author’s former colleagues will pro-
vide attorneys with some under-
standing of the thorough considera-
tion given to appeals.The Appellate
Division judges are a rather remark-
able group. Although the interper-
sonal dynamics and volume that so
often typify family part cases can
take a significant emotional toll on
a trial judge,making that judge’s job
very difficult, if not unpalatable at
times.There are no harder working
judges than those assigned to the
Appellate Division.

It is not easy writing approxi-
mately 120 written opinions, han-
dling hundreds of motions and con-
sidering numerous emergent appli-
cations each year.These judges pos-
sess a tremendous work ethic.

In a typical weekly calendar,
each judge must, well in advance of
the calendar date, read and analyze
nine or 10 case files on the calen-
dar, prepare and transmit to his or
her colleagues a memorandum
(called a pink) on each of those
cases, in which each judge express-
es his or her tentative view of the
appeal; read, digest and analyze all
of the key authorities on the sub-
ject; review and consider any
research memorandum prepared
on the appeal, if applicable; prepare
for oral argument and the confer-
ence held immediately thereafter;
prepare drafts of opinions (called
greens) on the opinions to which
the judge is assigned to write for
the court; and engage in confer-
ences with colleagues to finalize
the opinion, most often resulting in
opinion re-drafting.

When assigned to motions, the
judges also must read, twice each
week,between five and 15 motions,
consult with their colleagues and
then either prepare or review a pro-
posed order disposing of the
motion. When on emergent duty,
the judges must drop everything
else when an emergent application
is presented, consider the applica-
tion and issue an order adjudicating



27 NJFL 90

90

the issues presented. Motions and
emergent matters range widely in
the degree of difficulty, complexity
and the amount of judicial time
required for resolution.

In preparing or defending an
appeal, aside from complying with
the obvious rule-based require-
ments, it is the author’s experience
that family law practitioners often
reflect a failure to understand some
appellate basics. It is in this area
that, hopefully, attorneys will find
this article most useful.

First, it is always important in an
appeal to recite and focus on the
standard of review applicable to an
appeal. The most common reasons
for reversal in family part appeals
are:1) the failure of the trial court to
make adequate findings of fact or
law; 2) legal error in application of
controlling statutory or case law or
court rules; 3) failure to conduct a
plenary hearing to resolve material
issues of relevant fact in dispute;and
4) an abuse (call it misapplication)
of discretion by the trial court.

Appellate courts exist to correct
legal error, not to disturb factual
determinations made by the trial
judge where there is substantial,
credible evidence in the record to
support those factual findings.This
is called the substantial evidence
rule, and constitutes the standard of
appellate review applicable to the
findings and conclusions of a trial
judge regarding existence or non-
existence of a certain state of facts
upon which the judge’s decision is
founded. The Supreme Court fully
explains this standard of review in
Cesare v. Cesare.4

After reading the record, an
appellate judge may feel he or she
would have decided the questions
of fact differently. However, that is
not a basis for reversal if there is
substantial evidence in the record,
found to be credible by the trial
judge, to support those factual find-
ings. In such circumstances, the
substantial evidence rule generally
requires appellate acceptance of
those findings.

Thus, if an attorney is the respon-

dent, he or she should be arguing
application of the substantial evi-
dence rule. However, if an appellant
can demonstrate that the trial court
failed to make or articulate ade-
quate findings or conclusions for its
decision, i.e., failed to comply with
the requirements of Rule 1:7-4(a),
then it should be argued that the
court’s findings are not supported
by substantial, credible evidence
contained in the record.

Additionally, if the record was
inadequate to provide the trial
court with a basis upon which it
could make its findings, then the
respondent can often successfully
argue that a remand is required for
an evidentiary plenary hearing.5

If an attorney have received a
favorable decision from the trial
court, but it is rather obvious that
the court failed to make adequate
findings of fact or state conclusions
of law, and a notice of appeal is
filed, he or she might consider gen-
tly requesting the court to issue an
amplification of its decision pur-
suant to Rule 2:5-1(b). Obviously,
this is a judgment call best made in
consultation with the client, but it
should be at least considered if the
attorney believes a reversal and
remand is inevitable for failure of
the trial court to comply with the
requirements of Rule 1:7-4(a).

A much harder appeal is where
the misapplication of discretion
standard of review is applicable.
This involves review of certain dis-
cretionary choices made by the trial
court. Examples are evidentiary
decisions, whether to grant an
adjournment, whether to extend
the discovery period, and the like.
To be successful, an attorney must
demonstrate that the judge misap-
plied his or her discretion in reach-
ing the appealed conclusion.

However, there are certain sub-
stantive decisions that implicate
both the misapplication of discre-
tion standard and the substantial
evidence rule. For example, assume
a long-term marriage with a signifi-
cant income disparity, with the trial
court awarding rehabilitative alimo-

ny of $150 per week to the wife for
three years, while at the same time
finding that her reasonable needs
exceeded her income capacity by
$400 per week and that her hus-
band’s net income exceeded his
reasonable needs by $500 per
week. Absent other circumstances
the attorney would argue that,
accepting the factual findings, the
trial court’s conclusions were not
supported by substantial credible
evidence in the record, and that the
court had misapplied its discretion
in failing to award permanent
alimony and failing to award an
amount adequate to maintain the
marital standard of living at a level
reasonably comparable to that dur-
ing the marriage.

The point of this discussion is
that all too often family law practi-
tioners fail to articulate, either in
their brief or at oral argument, the
applicable standard of appellate
review or to demonstrate how
application of that standard dictates
reversal or affirmance.

As a general proposition, family
law practitioners should take
advantage of the optional prelimi-
nary statement in the brief permit-
ted by Rule 2:6-2(a)(6). This is
where an attorney can provide the
appellate judges with a concise
overview of the client’s position in
the appeal. The author calls it the
Elmer Gantry approach, where the
attorney can demonstrate in not
more than three pages, without
footnotes and with minimal, if any,
citations, the righteousness of the
client’s cause. If present, the prelim-
inary statement is often the first
thing an appellate judge will read in
order to understand the basis of the
appeal.

It also is the author’s observation
that the briefs of many family law
practitioners are unnecessarily long
and seemingly disorganized. Killing
multiple trees in the course of
attempting to present a dissertation
on multiple subjects usually fails to
imbue the court with the right-
eousness of a client’s position.

It would seem most appropriate
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for the attorney to lead with his or
her best argument,which should be
adequately and clearly set forth in
the point heading. A point heading
that simply states, for example, that
“the trial court misapplied the law,”
means little unless given some con-
text. The text of each of argument
should be concise and logical, with
appropriate references to control-
ling law and citation to applicable
portions of the record.

It is generally best not to attack
or denigrate the trial judge in a brief
or, for that matter, during oral argu-
ment. The same applies to the
showing of contempt for an adver-
sary.All appellate judges were once
trial judges and lawyers, and are
generally repelled by such an
approach.

A much-debated issue is whether
an attorney should ask for oral argu-
ment. The answer to that question
should be based on reflection, con-
sultation with the client,tactical con-
siderations, and use of the attorney’s
best judgment.Certainly, if an appeal
seeks to chart new territory, oral
argument would seem preferable.

Some practitioners believe they
should always ask for oral argu-
ment. If that is the attorney’s default
position, be aware that oral argu-
ment, once requested, cannot be
waived without the consent of the
adversary.

A request for oral argument must
be made within 14 days after the
respondent’s brief is served, or
upon order of the court.As a practi-
cal matter, late requests for oral
argument are generally honored.

Some attorneys seem surprised
to learn that there is no require-
ment that oral arguments in the
Appellate Division be taped or tran-
scribed. Attorneys also should be
aware that, upon request and with
the consent of the adversary, the
judges of the Appellate Division are
usually amenable to telephonic
argument in lieu of the requested
oral argument. If an attorney so
elects, and with the court’s permis-
sion, it is the attorney’s responsibil-
ity to arrange for the conference

call. Such requests should be made
through the clerk’s office in Tren-
ton, as direct contact to the judges
on the panel is disfavored. Current-
ly, Frank Frascella of that office han-
dles those requests.

Additionally, if the attorney
intends to have the client present
during telephonic argument, it is
appropriate to inform the judges
and the adversary at the start of the
telephonic argument. It also should
be noted that requests for adjourn-
ments of a scheduled oral argument
also must be made through the
clerk’s office.

Prior to oral argument the attor-
ney should become thoroughly
familiar with the record, as it is not
unusual for one of the judges to ask,
upon hearing an assertion: “Where
is that in the record?”The attorney
also should be thoroughly familiar
with the judges assigned to the
appeal, particularly with any rele-
vant reported decisions they may
have authored or served on the
panel of.

It is usually appropriate to imme-
diately begin with the strongest
argument, directing attention to the
presiding judge, and emphasizing
the righteousness of the client’s
position. Do not waste time or bore
the panel with the procedural and
factual history. Remember, the
judges have read the record and
briefs, have often formed tentative
positions or inclinations in their
preliminary memoranda (pinks) to
their colleagues and also may have
had the benefit of an in-depth
research memoranda.

Although not intended, the
author believes some practitioners
exude arrogance or a know-it-all
attitude, while others attempt to
demean their adversary. Such style
or tactics do not help an attorney’s
cause.

The best way to prepare for an
appeal is to anticipate as many of an
adversary’s arguments as possible
and develop appropriate responses
to them, including citation to rele-
vant authority.The attorney should
thoroughly know all case law,

statutes and rules of court applica-
ble to the issues in an appeal. In par-
ticular, he or she should be pre-
pared to distinguish any case law
that appears to run contrary to the
asserted position. Of course, an
attorney should never orally cite to
a case that does not appear in the
briefs and, if he or she wishes to call
the court’s attention to relevant
cases decided or legislation enacted
subsequent to the filing of the brief,
he or she must follow the proce-
dures set forth in Rule 2:6-11(d).

The attorney also should attempt
to anticipate questions posed by
the judges on the panel. All of the
judges are stylistically different.
Some will essentially allow the
attorney to make a presentation
without interruption; others will
immediately begin the session with
a barrage of probing questions that
illustrate their concerns, and it is
not unusual for an attorney to be
asked, at the outset: “What is the
applicable standard of review?”

If an attorney does not under-
stand a question that is posed, he or
she should not be afraid to ask for
clarification.Additionally, if the attor-
ney gets sidetracked by the ques-
tioning, he or she should always
return and conclude with the main
Elmer Gantry point. The thrust of
this entire discussion is that there is
no substitute for thorough prepara-
tion for oral argument.

A WORD ON UNPUBLISHED
APPELLATE DIVISION OPINIONS

Rule 1:36-3 provides that an
attorney cannot cite or reference an
unpublished opinion unless the
court and all parties are served with
a copy, as well as all other known
relevant unpublished opinions,
including those adverse to the posi-
tion of the client. Moreover, “[n]o
unpublished opinion shall consti-
tute precedent or be binding upon
any court.”6 The author believes
unless an unpublished opinion is
directly on point, inclusion of
unpublished opinions is of ques-
tionable value.On the other hand, if
one of the judges on the panel
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served on the panel of a relevant
unpublished opinion, there may be
some value to its citation.

A basic point to remember is
that appeals can only be taken from
a final order or judgment.7 An order
or judgment is considered final
only if it disposes of all issues
regarding all parties. The noted
exception in family law is that a
final order of custody after a ple-
nary hearing on that issue, where
the issue of custody has been bifur-
cated from the other issues in a fam-
ily action, is considered a final order
for appeal purposes.8

Otherwise, prior to filing a
notice of appeal, the attorney must
file and serve a motion for leave to
appeal from an interlocutory order
with the clerk of the Appellate Divi-
sion “within 20 days after the date
of service of such order[.]”9 How-
ever, if there was a motion for
reconsideration of that order filed
in the family part within 20 days of
its service, “the time to file and
serve the motion for leave to appeal
to the Appellate Division shall be
extended for a period of 20 days fol-
lowing the date of service of an
order deciding the motion for
reconsideration.”10 The filing of a
motion for leave to appeal does not
operate as a stay of the order or pro-
ceedings in the trial court, except
upon motion, in the first instance,
to the family part or, if denied by it,
to the Appellate Division.11

Less than 20 percent of motions
for leave to appeal from an inter-
locutory order are granted. Leave to
appeal is rarely granted on calendar
or discovery issues, or from the
exercise of judicial discretion,
unless it is clear that the trial court
has misapplied its discretionary
authority. However, leave to appeal
is more often granted where the
ruling in the order was clearly erro-
neous or prejudicial; where practi-
cality dictates resolution of the
issue before all other issues are
adjudicated, or where the matter
involves an important issue of law
or public concern.

The attorney also should be

mindful that Rule 4:42-2, which
permits certification of certain
orders by the trial court as final, is
only applicable if the order would
be subject to process to enforce a
judgment pursuant to Rule 4:59.12

Therefore, this final certification
process is essentially unavailable in
appeals from orders entered in the
family part. It also is inappropriate
to achieve finality by requesting
the trial court to dismiss the
remaining claims, without preju-
dice, subject to reinstatement if the
Appellate Division reverses the
trial court’s order.13

All motions filed with the clerk of
the Appellate Division pursuant to
the procedures set forth in Rule 2:8,
including motions for leave to
appeal, are considered, on the
papers submitted, by two judges.As
with emergent applications dis-
cussed below, it is important to
remember that “[i]f the transcript
[of the family part proceedings and
decision] cannot be obtained in
time for the motion,an affidavit may
be filed in lieu thereof giving the
substance of such testimony[]” and
decision.14 Additionally, “[m]otions
shall not be argued unless the court
directs oral argument.”15

As the author has noted, the fil-
ing of a notice of appeal does not
operate as a stay of the order or
judgment being appealed. Once a
notice of appeal has been filed,“the
supervision and control of the pro-
ceeding on appeal shall be in the
appellate court from the time the
appeal is taken[.]...The trial court,
however, shall have continuing
jurisdiction to enforce judgments
and orders pursuant to Rule
1:10[.]”16 If the attorney is seeking a
stay pending appeal, the motion
must, in the first instance, be made
to the family part and, if denied, to
the Appellate Division.17 An order of
the Appellate Division granting or
denying a stay may be reviewed on
motion to the Supreme Court, on
notice to the Appellate Division,
without taking an appeal to the
Supreme Court.18

Due to the nature of family part

proceedings, it is possible that new
or changed circumstances may war-
rant seeking additional relief from
the family part while an appeal is
pending in the Appellate Division
on the same issue, e.g., the amount
of child support. In such circum-
stances, it is the attorney’s responsi-
bility to seek, from the Appellate
Division, an order remanding the
matter to the family part to allow
consideration of said application.19

One of the most common com-
plaints about practitioners by fami-
ly part judges is their failure to com-
ply with Rule 2:5-1(b) (requiring
the mailing of the notice of appeal
and civil case information state-
ment to the trial judge), and Rule
2:5-6(c) (requiring a party filing a
motion for leave to appeal from an
interlocutory order to serve a copy
thereof upon the trial judge).

The author found it annoying to
see a brief that was shoddy in
appearance, looking as if it had just
rolled out of bed, or disorganized in
content. Regarding appendices, the
author always preferred the includ-
ed documents be placed in chrono-
logical order,which allowed for bet-
ter understanding in the context of
the appeal.

The procedures applicable to
emergent applications are covered
well by the information contained
on the Judiciary’s website.There are
several important points for attor-
neys to consider. Once an attorney
has been retained to file an emer-
gent application, the first thing he
or she should do is obtain a copy of
the order from which relief is being
sought. If there is no such order,one
should be prepared and delivered to
the court for execution. Next, the
attorney should go to the Judiciary
website, and, under “About NJ
Courts,” click on “Appellate Divi-
sion;” then click on “Appellate
Forms”and scroll down to and click
on form 10498,“Fact Sheet on Appli-
cation for Emergent Relief.” The
attorney should then print out the
form and complete it by fully
answering all the questions posed.

In the interim, the attorney
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should identify the Appellate Divi-
sion judge currently on emergent
duty in the geographic area where
the order or judgment was entered,
and contact the Appellate Division
judge’s chambers to speak with the
judge’s secretary or, most usually,
the judge’s law clerk. The attorney
should explain his or her intent to
file an application for emergent
relief, and inquire about the identity
of the second judge who will con-
sider the application. In the Appel-
late Division, the second judge will
be another judge from the panel on
which the emergent judge sits.
Since there are discreet differences
in requirements from judge to
judge, the attorney should specifi-
cally inquire about the procedure
that must be followed, and, for
example, whether the judges will
accept facsimile transmissions of
the emergent papers. If so, the com-
pleted fact sheet should be faxed to
each judge with its requested enclo-
sures. A copy must be transmitted
to the adversary as well.

The threshold question to be
determined by the judges is
whether they will consider the
client’s application as an emergent
matter.The attorney must,of course,
clearly demonstrate the emergent
nature of the client’s application
and the irreparable harm that will
result if the matter is not quickly
adjudicated.20 In some instances, the
judges may determine that there is
sufficient time to file a motion in the
regular course pursuant to Rule 2:8,
and reject the matter as emergent in
nature. If so, the attorney should
promptly file the motion with the
clerk’s office. There is usually a
three-week turnaround time from
the filing of the motion.

Assuming the attorney meets
the emergent threshold, if there is
no appeal presently pending and
the order from which emergent
relief is being sought is final, the
attorney should prepare and trans-
mit with the application for emer-
gent relief a notice of appeal and
civil case information statement,
along with the applicable $200 fee

(or the attorney’s superior court
account number) for filing a notice
of appeal. If the order is interlocu-
tory, the attorney also must file a
motion for leave to appeal. If the
attorney does not have an account
with the clerk’s office, he or she
must submit separate checks
payable to the “Clerk of Superior
Court” in the amounts of $200 and
$30. If leave to appeal is granted,
the $30 check will be returned. If
leave to appeal is denied, the $200
check will be returned.

On occasion, if requested, the
two judges considering the emer-
gent application may permit a tele-
phonic argument of the applica-
tion. In any event, a copy of the
order granting or denying the
requested relief will be issued and
usually transmitted to the attorney
by fax.

CONCLUSION
This article is far from a com-

plete guide to appellate practice for
family law attorneys. Rather, it is
intended to convey some useful
information and advice to family
law practitioners when handling an
appeal to the Appellate Division.
Hopefully, it achieves that intended
purpose. n
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On Oct. 17, 2005, the
Bankruptcy Abuse Pre-
vention and Consumer
Protection Act of 2005

became effective, substantially
revising the bankruptcy code in
many ways. The amendments of
the 2005 act significantly impact-
ed the practice of family law,
including the establishment and
enforcement of orders for sup-
port, equitable distribution, the
payment of counsel fees and other
third-party obligations, and other
relief included in marital settle-
ment agreements in the ordinary
course of everyday family law
practice.

In many ways, the 2005 act has
provided more security for parties
who have secured obligations
through a divorce action.Through
the expansion of its definition sec-
tion (to include an important def-
inition of “domestic support oblig-
ation”), through the extension of
its list of discharge exceptions to
include property distributions
and other non-support-designated
debts, through the heightened
designation of support obligations
in the list of priorities, and
through the enhanced require-
ments placed on debtors seeking
to free themselves from their
divorce-related obligations, the
2005 act is a step in the direction
toward assuring those rights
secured under a divorce settle-
ment agreement.

REMAINING CURRENT ON SUPPORT:
A NEW PREREQUISITE FOR FILING
UNDER CHAPTER 13 

Perhaps the most significant
change to the Bankruptcy Code cre-
ated by the 2005 act, as it impacts
family law, is the added prerequisite
for a party seeking to file for bank-
ruptcy under Chapter 13 to remain
current in his or her support oblig-
ation. In Chapter 13 bankruptcies,
the debtor is to arrive at a plan that
is acceptable by the trustee by
which his or her debts shall be
repaid, and 11 U.S.C. Section
1328(a) permits the debtor to have
discharged certain debts (including
non-support debts arising out of a
marital settlement agreement) as
soon thereafter as the debtor has
made all payments pursuant to the
plan. One tremendous benefit to
the debtor filing a Chapter 13 bank-
ruptcy proceeding is that if the pro-
posed plan is accepted and fol-
lowed, the debtor is afforded the
opportunity to retain his or her res-
idence. As stated above, however,
the 2005 act incorporates an addi-
tional requirement for discharge
under 11 U.S.C. Section 1328(a):

…[I]n the case of a debtor who is
required by a judicial or administra-
tive order, or by statute, to pay a
domestic support obligation…such
debtor [must] certif[y] that all
amounts payable under such order or
such statute that are due on or before
the date of the certification (including

amounts due before the petition was
filed, but only to the extent provided
for by the plan) have been paid…

Therefore, only a debtor who is
current on his or her domestic sup-
port obligation will find relief
under a Chapter 13 proceeding.

The 2005 act also has added the
“failure of the debtor to pay any
domestic support obligation that
first becomes payable after the date
of the filing of the petition” as
grounds for dismissal, pursuant to
11 U.S.C. Section 1307(C)(11). Fur-
ther, not only must the debtor be
current on his or her support up to
the date of the filing of his or her
certification, but he or she must
remain current on support obliga-
tion, or risk having his or her resi-
dence sold to satisfy the domestic
support obligation.

An interesting issue that is likely
to arise from this change to the
Bankruptcy Code, and its impact on
family law, is whether or not the
non-debtor spouse can waive his or
her right to have the debtor certify
that support is current, or waive his
or her right to the support alto-
gether. It is not impossible to imag-
ine a scenario where a non-debtor
spouse is awarded the former mari-
tal residence, but the home remains
in the name of the debtor spouse at
a subsequent point when the
debtor spouse files for bankruptcy
under Chapter 13. Under such a
scenario, the debtor spouse would
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need to succeed in having his or
her plan accepted by the trustee in
order to save the residence.Accord-
ing to the above-referenced lan-
guage of the 2005 act, this debtor
spouse would have to certify that
his or her support obligation is cur-
rent. Even if his or her support
obligation were not current, how-
ever, the non-debtor spouse, to
whom the house was awarded as
part of the property division in con-
nection with their divorce proceed-
ing, may have a stronger interest in
preserving the residence than in
preserving his or her support
award.This would create the unten-
able situation whereby the non-
debtor spouse must assess what is
more important—receiving sup-
port, or maintaining the residence.

Such a fact pattern carries with it
severe implications. First, the ques-
tion remains whether such a waiver
would even be permitted under 11
U.S.C. Section 1328(a). The lan-
guage of the statute, while explicit-
ly addressing the permissibility of
the debtor to waive the discharge
of a debt otherwise dischargeable
under Chapter 13, is silent with
regard to whether the obligation of
the debtor to remain current on his
or her support obligation can be
waived by the party holding the
debt.

This leads to the related ques-
tion—whose debt is it? In the case
of spousal support, the answer
would seem clear, as the non-debtor
spouse is likely the creditor, and a
stronger argument can be made in
favor of permitting the non-debtor
spouse the opportunity to waive
support in favor of saving the
house. However, the same is not
necessarily true in the case of a
child support obligation, wherein
many states do not permit the waiv-
er of child support, the rationale
being that a child support obliga-
tion belongs to the child, and not
the custodial parent. Under such a
scenario, a counter-argument must
be anticipated that a non-debtor
spouse should not be permitted to
negotiate support intended for his

or her child against the mainte-
nance of a residence that has been
awarded as property division, but
which is otherwise subject to a
pending foreclosure.

Regardless of whether or not
this issue is resolved in favor of per-
mitting the non-debtor spouse the
opportunity to waive the require-
ment for the debtor to remain cur-
rent in support in order to receive
relief under Chapter 13, such a pro-
posal would have to be approached
in an extremely careful manner.
While it is true that the parties (the
debtor and the non-debtor spouse)
may find themselves in the unique
circumstances of having a similar
objective (albeit for different rea-
sons) of securing the debtor relief
under Chapter 13, a further poten-
tial entanglement that must be con-
templated is what happens if the
non-debtor spouse is permitted to
waive the support requirement so
the debtor can secure relief under
Chapter 13 and save the house, but
the debtor spouse fails to obtain the
relief under Chapter 13 for reasons
independent of his or her ability to
remain current with the support
obligation? Under such a scenario,
the non-debtor spouse could find
him or herself in a very difficult sit-
uation, for while under 11 U.S.C.
Section 1328(a) remaining current
on a support obligation is a prereq-
uisite for obtaining relief under
Chapter 13, obtaining relief under
Chapter 13 is not a prerequisite for
remaining current on a support
obligation—especially a support
obligation that has been waived.

11 U.S.C. SECTION 523: THE NEW
EXCEPTIONS TO DISCHARGE

Introduction
Exceptions to discharge remain

governed by 11 U.S.C. Section 523,
which sets forth an enumerated list
of specific debts excepted from dis-
charge.The exceptions to discharge
provided for by 11 U.S.C. Section
523 are applicable to discharges
brought through Chapter 7, 11, and
12 proceedings, as well as hardship

discharges under Chapter 12 and
13 proceedings.

Changes to 11 U.S.C. Section
523(a)(5) 

Prior to the enactment of the
2005 act, 11 U.S.C. Section 523 con-
tained two exceptions to discharge
that related to debts arising in the
context of a dissolution of mar-
riage. The first was found at 11
U.S.C. Section 523(a)(5), and
excepted from discharge any debt:

to a spouse, former spouse, or child of
the debtor, for alimony to, mainte-
nance for, or support of such spouse
or child in connection with a separa-
tion agreement, divorce decree or
other order of a court of record, deter-
mination made in accordance with
State or territorial law by a govern-
mental unit, or property settlement
agreement, but not to the extent
that—
A. such debt is assigned to another

entity, voluntarily, by operation of
law, or otherwise (other than
debts assigned pursuant to §408
of the Social Security Act, or any
such debt which has been
assigned to the Federal Govern-
ment or to a State or any
political subdivision of such state);
or

B. such debt includes a liability des-
ignated as alimony, maintenance,
or support, unless such liability is
actually in the nature of alimony,
maintenance, or support.

Clearly, the exception to dis-
charge afforded by 11 U.S.C. Sec-
tion 523(a)(5) under the former
Bankruptcy Code contained sub-
stantial limitations. First, by its very
language the old 11 U.S.C. Section
523(a)(5) exception only applied to
a creditor who was “a spouse, for-
mer spouse, or child of the debtor.”
With the expanding nature of fami-
ly law, and of our definition of fami-
ly, many significant potential credi-
tors with debts arising from an anal-
ogous context have been deprived
of their debts being protected by
the discharge exception: legal
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guardians and relatives, such as
grandparents or siblings who have
undertaken custodial responsibility
for a debtor’s children, could not
rely upon the language of the old
11 U.S.C. Section 523(a)(5); even a
creditor who is the non-biological,
or even the biological, parent of the
debtor’s child would not fall within
the language of the statute unless
they were the “spouse, or former
spouse…of the debtor.”

Further, sub-paragraph A limited
the applicability of the exception to
non-assignable debts of the spouse
or child (or only those debts
assigned to governmental agencies).
Even more significant, pursuant to
sub-paragraph B, only those debts
that were “actually in the nature of
alimony, maintenance, or support”
were excepted from discharge,
regardless of their designation as
alimony, maintenance, or support.

The 2005 act has addressed the
troubles of limitation and crafting
inherent in the former 11 U.S.C.
Section 523(a)(5) by replacing the
above-referenced language with
“domestic support obligation,” such
that any debt or obligation that falls
within the definition of domestic
support obligation is now excepted
from discharge in bankruptcy. The
2005 act has, therefore, also been
revised to include a definition of
domestic support obligation, which
is found at 11 U.S.C. Section
101(14A):

The term ‘domestic support obliga-
tion’ means a debt that accrues
before, on, or after the date of the
order for relief in a case under this
title, including interest that accrues on
that debt as provided under applica-
ble nonbankruptcy law notwithstand-
ing any other provision of this title,
that is—
(A) owed to or recoverable by—

(i) a spouse, former spouse, or
child of the debtor or such
child’s parent, legal guardian,
or responsible relative; or

(ii) a governmental unit;
(B) in the nature of alimony, mainte-

nance , or support (including assis-

tance provided by a governmental
unit) of such spouse, former
spouse, or child of the debtor or
such child’s parent, without regard
to whether such debt is expressly
so designated;

(C) established or subject to establish-
ment before, on, or after the date
of the order for relief in a case
under this title, by reason of
applicable provisions of—
(i) a separation agreement,

divorce, decree, or property
settlement agreement;

(ii) an order of a court of record;
or

(iii) a determination made in
accordance with applicable
bankruptcy law by a govern-
mental unit; and 

(D) not assigned to a nongovernmen-
tal entity, unless that obligation is
assigned voluntarily by the
spouse, former spouse, child of the
debtor, or such child’s parent, legal
guardian, or responsible relative
for the purpose of collecting the
debt.

This new definition includes
obligations and debts held by not
only the spouse, former spouse, and
child of the debtor, but the child’s
“parent, legal guardian, or responsi-
ble relative” as well.

Changes to 11 U.S.C. Section
523(a)(15) 

The second exception relevant to
family law established by the former
11 U.S.C.Section 523 was set forth at
11 U.S.C. Section 523(a)(15), and
was intended to serve as a catch-all
for those debts and obligations aris-
ing from the dissolution of a mar-
riage that did not meet the require-
ments of the former 11 U.S.C. Sec-
tion 523(a)(5)—that is, those debts
and obligations that were consid-
ered alimony, maintenance or sup-
port, both in their designation, as
well as in practice. Such obligations
most frequently took the form of
property division, or equitable distri-
bution.The former 11 U.S.C. Section
523 provided a “conditional exempt”
status upon such debts:

not of the kind described in paragraph
(5) that is incurred by the debtor in
the course of a divorce or separation
or in connection with a separation
agreement, divorce decree or other
order of a court of record, a determi-
nation made in accordance with State
or territorial law by a governmental
unit unless—
(A) the debtor does not have the abil-

ity to pay such debt from income
or property of the debtor not rea-
sonably necessary to be expanded
for the maintenance or support of
the debtor or a dependent of the
debtor and, if the debtor is
engaged in a business, for the pay-
ment of expenditures necessary
for the continuation, preservation,
and operation of such business; or

(B) discharging such debt would
result in a benefit to the debtor
that outweighs the detrimental
consequence to a spouse, former
spouse, or child of the debtor.

Again, prior to the 2005 revi-
sions, the exception from discharge
afforded debtors pursuant to 11
U.S.C. Section 523(a)(15) was sub-
ject to explicit limitations. Specifi-
cally, such debts were subjected to
both the ability-to-pay test,pursuant
to sub-paragraph A, as well as the
balancing test pursuant to sub-para-
graph B, prior to receiving exempt
status. In fact, sub-paragraph (c)(1)
to the former 11 U.S.C. Section 523
obligated a creditor seeking an
exception to the discharge of his or
her debt to file an application
requesting same:

… the debtor shall be discharged
from a debt of a kind specified in
paragraph (2), (4), (6), or (15) of sub-
section (a) of this section, unless, on
request of the creditor to whom such
debt is owed, and after notice and a
hearing, the court determines such
debt to be excepted from discharge
under paragraph (2), (4), (6), or (15)
as the case may be, of subsection (a)
of this section.

The new 11 U.S.C. Section
523(a)(15) established by the 2005
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act does away with the conditions
placed upon such debts before
affording them exempt status, and
simply includes, among the enu-
merated exceptions that fall within
the provision, any debt:

to a spouse, former spouse, or child of
the debtor and not of the kind
described in paragraph (5) that is
incurred by the debtor in the course of
a divorce or separation or in connec-
tion with a separation agreement,
divorce decree or other order of a
court of record, or a determination
made in accordance with State or ter-
ritorial law by a governmental unit.

As a result, non-support obliga-
tions pursuant to 11 U.S.C. Section
523(a)(15) are placed in parity with
support obligations pursuant to 11
U.S.C. Section 523(a)(5).According-
ly, 11 U.S.C. Section 523(c)(1) has
been amended by the 2005 act, and
reference to (15) has been deleted,
so the exception is now automatic,
and no longer requires the creditor
to file an adverse proceeding to
secure an exception of his or her
debt to the discharge.

COUNSEL FEES AS AN EXCEPTION TO
DISCHARGE

A counsel fee award stemming
from a divorce action is subject to
discharge just as any debt for which
no exception is otherwise provided
pursuant to 11 U.S.C. Section 523.
Therefore, prior to the 2005 act, the
issue regarding whether or not a
debtor’s obligation to pay counsel
fees could be dischargeable in
bankruptcy hinged upon the deter-
mination of whether or not the
award fell within the 11 U.S.C. Sec-
tion 523 exception to discharge
reserved for debts of “alimony,main-
tenance,or support.”Again,with the
above-referenced revisions to 11
U.S.C. Section 523(a)(5), which
incorporated a new, more inclusive
definition of “domestic support
obligation,” and addition of 11
U.S.C. Section 523(a)(5), which fur-
ther excepted any other obligation
all other debts arising from a

divorce settlement agreement, the
distinction is not as important for
Chapter 7 proceedings as it is for
Chapter 13 proceedings, where the
distinction still remains pertinent.
Accordingly, even subsequent to
the 2005 act, the issue of whether a
counsel fee obligation stemming
from a divorce proceeding may be
excepted from discharge in a Chap-
ter 13 proceeding will depend
upon whether the obligation is
deemed part of a domestic support
obligation pursuant to 11 U.S.C.
Section 523(a)(5).

As with any debt subject to this
distinction, the determination will
be made in accord with federal
bankruptcy law, and not state law.
However, while this determination
remains a matter of federal bank-
ruptcy law, the bankruptcy court
may look to the state law for guid-
ance.2 The starting point for the
court, in distinguishing non-dis-
chargeable support obligations
from dischargeable property settle-
ment debt, is determining the basis
for the creation of the obligation.3

In Bearden, the court addressed
the issue of whether the debtor’s
obligation to pay the counsel fees
of his former spouse—an obligation
that was memorialized and incor-
porated into the parties’ divorce
agreement—could be discharged in
a Chapter 7 proceeding,or whether
this debt fell within the 11 U.S.C.
Section 523(a)(5) exception to dis-
charge as “alimony, maintenance or
support.” It is noted that this matter
was decided Sept. 6, 2005, and
therefore was subject to the excep-
tions that predated the revisions of
the 2005 act.Accordingly, the court
assessed the nature of the award in
the context of the then-existing 11
U.S.C. Section 523(a)(5) exception,
and established a three-part require-
ment to determine whether the
counsel fee award could be consid-
ered alimony, maintenance, or sup-
port, and therefore excepted from
discharge:

1. the underlying debt must be in
the nature of alimony, mainte-

nance, or support, in contrast to
a debt in the nature of a division
of property;

2. the debt must be owed to a for-
mer spouse or child; and 

3. the debt must be incurred in
connection with a separation
agreement, property settlement
agreement, divorce decree, or
other order of a court of record.

A determination regarding the
dischargeable nature of a counsel
fee award following the 2005 act is
likely to be subject to a similar cri-
teria, except the second criterion
also would permit the debt to be
owed to (or recoverable by) a
spouse of the debtor, or a parent,
legal guardian, or responsible rela-
tive of the debtor’s child, in addi-
tion to the former spouse or child.

In Bearden, the court deter-
mined the latter two factors to not
be in issue, and focused its inquiry
on the first factor. In ultimately con-
cluding that the counsel fee award
was, in fact, in the nature of alimo-
ny, maintenance or support, the
court looked to the state statute
permitting the counsel fee award,
the factors considered in rendering
the award, and the language incor-
porated into the agreement govern-
ing the award. With regard to the
factors considered, the court noted
that the factors—including the par-
ties’ financial needs, the income
earned by the parties, and the par-
ties’ respective abilities to earn—
were all tailored toward determin-
ing the non-debtor spouse’s ability
to support herself.

CHAPTER 13 PROCEEDINGS: 
THE EXCEPTION TO THE EXCEPTION

The discussion above has
focused on the changes to the dis-
charge exceptions embodied in the
2005 act, and their impact on the
non-dischargeable nature of debts
arising in the matrimonial dissolu-
tion context.The 2005 act has clear-
ly provided enhanced protection to
such creditors by eliminating the
distinction between debts in the
form of support (which under the
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former code were not discharge-
able) and all other divorce-related
debts (which under the former
code were dischargeable), in favor
of a general rule that makes all such
debts equally non-dischargeable.

While it is now the general rule
that any debt arising out of a
divorce settlement agreement can-
not be discharged in bankruptcy
(regardless of its designation as sup-
port or otherwise), an important
exception to the general rule
remains where the support distinc-
tion is relevant, and the matrimoni-
al practitioner must be wary of its
existence when crafting such agree-
ments. Specifically, while the dis-
tinction between support and non-
support debts has been eliminated,
pursuant to 11 U.S.C. Section
523(a), in all Chapter 7 bankrupt-
cies, all Chapter 11 bankruptcies, all
Chapter 12 bankruptcies, and all
Chapter 13 hardship bankruptcies,
this distinction remains in the case
of all Chapter 13 bankruptcy
actions brought pursuant to 11
U.S.C. Section 1328(a).

Pursuant to 11 U.S.C. Section
1328(b), a court may discharge any
debt, “at any time after the confir-
mation of the plan and after notice
and a hearing,” if the following cir-
cumstances are met:

(1) the debtor’s failure to complete
such payments is due to circum-
stances for which the debtor should
not justly be held accountable; (2) the
value, as of the effective date of the
plan, of property actually distributed
under the plan on account of each
allowed unsecured claim is not less
than the amount that would have
been paid on such claim if the estate
of the debtor had been liquidated
under chapter 7 of this title on such
date; and (3) modification of the plan
under section 1329 of this title is not
practicable.

Discharges rendered pursuant to
this provision are often referred to
as Chapter 13 hardship discharges.
However, 11 U.S.C. Section
1328(c)(2) specifically excepts

from discharge under the hardship
provision, “any debt…of a kind
specified in section §523(a) of this
title.” Again, the debts specified in
Section 523(a) encompass both
debts stemming from a domestic
support obligation, as well as all
other debts stemming from a sepa-
ration agreement.

Analogous language is not found,
however, in 11 U.S.C. Section
1328(a)—the companion provision
to the 11 U.S.C. Section 1328(b)
Chapter 13 hardship provision. Pur-
suant to 11 U.S.C. Section 1328(a),
“as soon as practicable after com-
pletion by the debtor of all pay-
ments under a plan,” a court shall
grant a debtor a discharge of all
debts provided for by the plan
where the following circumstances
are met:

a. In the case of a debtor with a
domestic support obligation
(created either by judicial or
administrative order, or by
statute), the debtor has com-
pletely satisfied all payments of
the domestic support obliga-
tion, including all amounts due
before the petition was filed,
but only to the extent provided
for by the plan); and

b. The debtor has certified that
such amounts have been paid.

Similar to 11 U.S.C. Section
1328(b), discharges permitted pur-
suant to 11 U.S.C. Section 1328(a)
are subject to exceptions. However,
whereas the 11 U.S.C. Section
1328(b) exceptions include all
debts listed in Section 523(a)
(which include both domestic sup-
port obligations and all other oblig-
ations arising from a marital settle-
ment agreement), 11 U.S.C. Section
1328(a) only excepts Section
523(a)(5) debts (domestic support
obligations),and does not except all
other debts arising from a marital
settlement agreement.

It is, therefore, important for the
matrimonial practitioner, when
negotiating and drafting a settle-
ment agreement, to consider the

possibility of a party filing for bank-
ruptcy under Chapter 13. During
the negotiation process, when
issues of support are regularly
arrived at in the context of the
agreement as a whole, and often
resolved through tradeoffs on other
non-support-related issues, an attor-
ney must consider the possibility
that an obligation to pay sums as
and for equitable distribution, or an
obligation to assume a marital debt,
may become discharged. A court
considering whether a specific
obligation established by a settle-
ment agreement is subject to a
Chapter 13 discharge will not give
weight to whether a debtor under-
took such an obligation in
exchange for a more relaxed sup-
port obligation.

Likewise, this support/non-sup-
port distinction is important in draft-
ing the agreement, as resolution of
the issue of whether a particular
debt may or may not be discharged
under a Chapter 13 bankruptcy will
often hinge upon whether or not the
debt is designated support, and
whether or not the debt is, in fact, in
the form of support.

Certainly, an argument can be
made that any obligation arising out
of a marital settlement agreement
constitutes support. A party
receives financial relief when he or
she is relieved of an obligation to
pay a particular debt to a third-party
creditor that they would otherwise
have to pay, and this, it could be
argued, constitutes support. Like-
wise, the obligation to pay monies
toward the satisfaction of an equi-
table distribution or property divi-
sion can be considered support.
However, such a determination will
rest upon established bankruptcy
law, and not on the law of the state
court from which the obligation
was established.

In Fife v. Fife,4 the Supreme
Court of Utah was faced with a sit-
uation in which it had to decide
whether the federal bankruptcy
law or the state law governed when
determining what constituted
alimony, maintenance, and support,
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in a matrimonial divorce action.The
parties in the above case were
granted an annulment of their mar-
riage.The plaintiff was awarded cer-
tain jointly acquired property, and
the defendant was ordered to pay
the designated creditors, who had
claims against such property. The
defendant failed to pay the credi-
tors and filed for bankruptcy the
day before a hearing was scheduled
on the defendant’s failure to pay the
creditors. The bankruptcy court
adjudicated the defendant’s case;
however, the state court entered
judgment against the defendant for
the amount the plaintiff was forced
to pay her creditors.

The defendant argued that his
adjudication in the bankruptcy
court gave the bankruptcy court
jurisdiction over his assets and lia-
bilities, and therefore the state
court had no authority to enter a
judgment against him. The plaintiff
argued that denying the state courts
authority to enter a judgment
against the defendant would “emas-
culate a state court’s power to grant
equitable relief simply by seeking
sanctuary in bankruptcy.”

The Utah Supreme Court held
that:

The judgment entered after the adju-
dication evidenced a provable claim
in bankruptcy, that it was ‘in ease’
prior to the adjudication, not within
the ‘exception to discharge’ language
of Sec 17 of the Act, U.S.C.A. § 35, and
not a claim of such nature as not to be
provable in bankruptcy, and conse-
quently the state court was without
authority to enter such judgment.

The Court reasoned that the
plaintiff had a remedy, in that she
could resort to the defendant’s
assets in the bankruptcy proceed-
ings, along with his other creditors.

The Fife decision established
that the bankruptcy court, and not
the family court, would determine
what constituted support.This deci-
sion was superseded by In re
Waller.5 The Waller decision
involved a husband’s petition to the

court to reopen his previously
closed bankruptcy case and to
enjoin his ex-wife from enforcing a
decree of the state court, which
adopted as part of the decree a sep-
aration agreement providing for
alimony, maintenance, support and
division of property.The agreement
contained a provision that,“the hus-
band shall pay and indemnify and
hold the wife absolutely harmless
from all existing debts.”

The bankruptcy court decided
that the award of household furni-
ture to the wife and the order
requiring the husband to pay all
marital debts and indemnify his ex-
wife from the debts was simply a
division of property, and did not
constitute alimony, maintenance or
support under Ohio law.According-
ly, the debt was dischargeable in
bankruptcy.

The United States Court of
Appeals 6th Circuit was faced with
the question of whether to defer to
the bankruptcy court’s definition of
alimony.The United States Court of
Appeals held that the husband’s
obligation to his former wife“to pay
and indemnify and hold that wife
absolutely harmless from all exist-
ing obligations” constituted alimo-
ny, maintenance and support, and
therefore was a debt not discharge-
able in bankruptcy by reason of the
exception to discharge. The Court
reasoned that the bankruptcy court
had misinterpreted the state law.
The Court further stated:

Inasmuch as the Bankruptcy Court
may now render null and void judg-
ments of state courts dealing with the
personal liability of a bankrupt, that
Court should act with caution in order
not to abuse the balance between the
state and federal relationship.

Notwithstanding the Waller
decision, the incorporation of the
historical and statutory notes to 11
U.S.C. Section 523 establish that:

What constitutes alimony, mainte-
nance, or support, will be determined
under the bankruptcy laws, not State

law. Thus cases such as In re Waller,
494 F.2d 447 (6th Cir. 1974)…are
overruled, and the result in cases such
as Fife v. Fife, 1 Utah 2d 281, 265 P. 2d
642 (1952) is followed.

For further discussion regarding
Chapter 13 and the debtor’s
requirement to remain current on
support, see the section above.

11 U.S.C. SECTION 362: 
AUTOMATIC STAY

Exceptions to automatic stays,
the injunction issued automatically
upon the filing of a bankruptcy case
that prohibits collections actions
against the debtor, the debtor’s
property or the property of the
estate, were expanded by the 2005
act, as they relate to family court
proceedings. 11 U.S.C. Section 362
(b)(2)(a) was amended to add sev-
eral new exceptions, which include
automatic stays of the following:

(A) …the commencement or continu-
ation of a civil action or proceed-
ing—
(i) for the establishment of pater-

nity;
(ii) for the establishment or modi-

fication of an order for domes-
tic support obligations;

(iii) concerning child custody or
visitation;

(iv) for the dissolution of a mar-
riage, except to the extent that
such proceeding seeks to
determine the division of prop-
erty that is property of the
estate; or

(v) regarding domestic violence;
(B) …the collection of a domestic

support obligation from property
that is not property of the estate;

(C) with respect to the withholding of
income that is property of the
estate or property of the debtor
for payment of a domestic support
obligation under a judicial or
administrative order or a statute;

(D) …the withholding, suspension, or
restriction of a driver’s license, a
professional or occupational
license, or a recreational license,
under State law, as specified in
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section 466(a)(16) of the Social
Security Act;

(E) …the reporting of overdue sup-
port owed by a parent to any con-
sumer reporting agency as speci-
fied in section 466(a)(7) of the
Social Security Act;

(F) ….the interception of a tax
refund, as specified in sections
464 and 466(a)(3) of the Social
Security Act or under an analo-
gous State law; or

(G) …the enforcement of a medical
obligation, as specified under title
IV of the Social Security Act…

The automatic stay is one of the
fundamental debtor protections
provided by the bankruptcy laws.
The expansion of the exceptions to
the automatic stay by the 2005 act
makes it more difficult for debtors
to utilize the advantages of a stay.

It is important to note the signif-
icance of 11 U.S.C. Section 362
(b)(2)(B), which permits the collec-
tion of a domestic support obliga-
tion from property that is not prop-
erty of the estate. In Chapter 7
cases, earned income of the debtor
is not property of the estate, while
in Chapter 12 and 13 cases, earned
income of the debtor is property of
the estate. The new section of the
bankruptcy law makes earned
income of an individual Chapter 11
debtor property of the estate. 11
U.S.C. Section 1115(a)(2) states:

(a) In a case in which the debtor is an
individual, property of the estate
includes, in addition to the proper-
ty specified in section 541—

(1) all property of the kind specified in
section 541 that the debtor
acquires after the commencement
of the case but before the case is
closed, dismissed, or converted to
a case under chapter 7, 12, or 13,
whichever occurs first; and

(2) earnings from services performed
by the debtor after the com-
mencement of the case but before
the case is closed, dismissed, or
converted to a case under chapter
7, 12, or 13, whichever occurs first.

11 U.S.C. SECTION 507 PRIORITIES:
WHERE FAMILY COMES FIRST

Thus far, the focus of this article
has been on the discharging of
debts and the exceptions to dis-
charge— that is, what debts shall
and shall not survive the bankrupt-
cy petition. Having established
what debts survive the bankruptcy
petition, it is important to look at
how the distribution of monies to
satisfy the surviving debts is han-
dled. The 2005 act includes drastic
amendments to the former scheme
by which such distributions were
made.

The Bankruptcy Code establish-
es an order by which claims are
paid from the bankruptcy estate,
after the estate has been accumulat-
ed. All creditors with claims of a
higher priority designation must be
paid,and their debts satisfied in full,
before credits with claims of lower
priority designations receive pay-
ment. If two creditors maintain
claims of the same priority, the
claims are treated equally, and they
shall receive an equal, prorated
share of their debt.

The list of priorities is set forth
in 11 U.S.C.Section 507.Prior to the
enactment of the 2005 act, domes-
tic support obligations were con-
sidered the seventh priority. There-
fore, under the prior act, a creditor
seeking to collect monies owed
from a domestic support obligation
was often unlikely to do so,because
by the time his or her debt was con-
sidered, the debtor’s estate had
been expended to creditors of high-
er priority.

The 2005 act, however, elevated
domestic support obligations to the
number one priority. 11 U.S.C. Sec-
tion 507 states, in pertinent part:

(a) The following expenses and
claims have priority in the follow-
ing order:

(1) First: (A) Allowed unsecured
claims for domestic support oblig-
ations that, as of the date of the
filing of the petition in a case
under this title, are owed to or
recoverable by a spouse, former

spouse, or child of the debtor, or
such child’s parent, legal
guardian, or responsible relative,
without regard to whether the
claim is filed by such person or is
filed by a governmental unit on
behalf of such person, on the con-
dition that funds received under
this paragraph by a governmental
unit under this title after the date
of the filing of the petition shall be
applied and distributed in accor-
dance with applicable nonbank-
ruptcy law.

(B) Subject to claims under subpara-
graph (A), allowed unsecured
claims for domestic support oblig-
ations that, as of the date of the
filing of the petition, are assigned
by a spouse, former spouse, child
of the debtor, or such child’s par-
ent, legal guardian, or responsible
relative to a governmental unit
(unless such obligation is
assigned voluntarily by the
spouse, former spouse, child, par-
ent, legal guardian, or responsible
relative of the child for the pur-
pose of collecting the debt) or are
owed directly to or recoverable by
a governmental unit under applic-
able nonbankruptcy law, on the
condition that funds received
under this paragraph by a govern-
mental unit under this title after
the date of the filing of the peti-
tion be applied and distributed in
accordance with applicable non-
bankruptcy law.

It is important to note the dis-
tinction between Section 507(a)
(1)(A) and Section 507(a)(1)(B),
because while both are considered
first priority, creditors falling under
the latter category shall find their
claims “[s]ubject to [the] claims
under subparagraph (A).” Creditors
falling into the Section
507(a)(1)(A) category include
those parties, such as spouses, for-
mer spouses, or children of the
debtor, who are owed support as
of the date of the filing of the
bankruptcy petition. Creditors
falling within Section 507(a)(1)(B)
include those governmental units
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to whom such support obligations
have been assigned.

CONCLUSION
The 2005 act is certain to have

substantial implications, both posi-
tive and negative, for family law and
the family law practitioner. The
upside is increased security for the
non-debtor spouse in preserving
and collecting upon their debts in
an equitable and expeditious fash-
ion. The downside is the increased
transactional costs as practitioners
begin to navigate this uncharted
territory,and test within the judicial
system principles and definitions
that did not formerly exist. There
certainly exist scenarios that will
arise as a result of the 2005 act that
have not thus far been contemplat-
ed, and only time will tell how judi-
cial interpretation further carves
into the provisions of 2005. Howev-
er, with so much uncertainly, one
thing can be assured—the creditor
who has been secured an obligation
against a debtor through the
divorce context is afforded more
protection that he or she was prior
to Oct. 17, 2005. n
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Financial Circumstances Disclosure and Divorce Action
Continued from Page 86

disclosure of material changes is
the recommended procedure to fol-
low.When representing the spouse
whose actions have resulted in the
change of value or existence of
assets, or whose income has
increased more than minimally, the
author believe it is incumbent upon
attorneys to advise their clients to
disclose this information, even in
the absence of an amendment to or
clarification of Rule 5:5-2(c). With-
out such disclosure, a party could
be subject to further litigation once
the other party learns of the with-
held information.

The Kravchenko case, further,
teaches attorneys representing the
spouse who is not in control of the
assets to be more vigilant in pursu-
ing discovery, or alternatively, in
protecting themselves in obtaining
a client’s knowing waiver of his or
her right to pursue such discovery.
In the Kravchenko case, the exis-
tence of the asset was not hidden.
Thus, the case was not governed
by Von Pein v. Von Pein,7 where
the husband had concealed entire-
ly the identity and existence of var-
ious investment accounts. In
Kravchenko, rather, the value of a
disclosed asset was misrepresent-
ed, inasmuch as the investment
was stated to have, effectively, a
zero value. Should the former hus-
band’s sale of that interest for hun-
dreds of thousands of dollars—
during the period of negotiations
of this matter and months prior to
the execution of a property settle-
ment agreement—have been dis-
closed to his spouse? Most of us
would agree that it should have
been disclosed.

What if a matter has been set-
tled, and after the execution of a
property settlement agreement, but
before the entry of an uncontested
divorce judgment, there is a change
in a party’s financial circumstances?
Is there an obligation to disclose
this once the matter is settled? The
author feels certain that most prac-
titioners would answer in the nega-

tive.After all, the case has been set-
tled. But what if the party whose
financial circumstances changed
for the better knew prior to the set-
tlement that such improvement
were imminent? No cases have
been located that address this issue.

Until Rule 5:5-2(c) is amended or
further clarified, attorneys should
be consistent in their advice to
clients, especially those whose con-
duct during the course of litigation
results in a material change in finan-
cial circumstances, regarding their
disclosure obligations. New Jersey
has been progressive in its desire to
require full and meaningful discov-
ery; any suggestion that the actions
such as those engaged in by the for-
mer husband in the Kravchenko
matter would be condoned under
the state’s rules seems contrary to
the quest for fairness. Any doubts
regarding the need for disclosure
should be resolved on the side of
openness, the author beleives. Only
in that way will the system work
efficiently, will motions to reopen
judgments be reduced in number,
and will time be saved for matters
that are more deserving of the
appellate courts’ limited time and
scrutiny. n
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The technology revolution
has mainstreamed the pres-
ence of computers through-
out our society. Computers

are used for entertainment, manag-
ing finances and communication,
having become a standard compo-
nent of daily life. When parties
decide to divorce, the information
stored within computers is often
relevant to one or more issues in
the parties’ case.The law surround-
ing technology and computers is in
the early stages of development.
The regulation of accessing elec-
tronically stored information on a
computer in the context of matri-
monial litigation remains unsettled,
despite the fact that such informa-
tion may be germane to a divorce
proceeding. While we are all famil-
iar with the holding of White v.
White,1 recent legislation may
change the way matrimonial practi-
tioners address these issues.

LEGISLATIVE HISTORY OF
MONITORING ELECTRONICS AND
COMMUNICATION

An analysis of the law governing
the access and retrieval of electron-
ically stored information begins
with the New Jersey Wiretapping
and Electronic Surveillance Control
Act.2 The New Jersey wiretap act,
enacted in 1968, mirrors the federal
wiretap act, which Congress imple-
mented earlier the same year. A
brief examination of the develop-
ment of both the federal and state
laws provides a necessary under-
standing of their scope, purpose
and relationship to the access of
electronically stored information
on computers.

In enacting Title III (commonly
known as the wiretap act) of the
Omnibus Crime Control and Safe
Streets Acts of 1968,3 Congress
responded to evolving legal princi-
ples of privacy and emerging tech-
nologies by overhauling existing
federal law for the surveillance and
interception of conversations.4

Both the wiretap act and New Jer-
sey’s wiretap act recognized a pri-
vacy right in communications by
prohibiting the recording of con-
versations, either in the form of
wiretaps on phones or hidden
microphones.

By 1986, the technology and
forms of surveillance sought to be
addressed by Congress 18 years ear-
lier extended to concepts not con-
templated at the time of its passage.
Substantial advances in technology
allowed people to interact through
mediums beyond the telephonic
(wired) and face-to-face means to
which the existing law was limited.
The advent of wireless phones,
radio transmissions and fax
machines, as well as the genesis of
microchip technology (and its cor-
responding impact on computers).
all exceeded the reach of the law.5

Consequently, Congress modern-
ized the wiretap act with the pas-
sage of the 1986 Electronic Com-
munications Privacy Act (ECPA).6

New Jersey achieved uniformity
with these federal revisions in
1993, by amending the New Jersey
wiretap act with provisions identi-
cal to the ECPA.6

In addition to extending the
scope of the law to include previ-
ously unaddressed technology, the
ECPA amendments organized the

communications it regulated into
distinct classes. As amended, the
wiretap act is divided into three
titles.Title I (previously the original
Title III of the wiretap act) covers
the interception of conversations;
Title II regulates access to email
and other forms of electronic com-
munications, while Title III governs
tracing devices such as pen regis-
ters and caller ID.7

Issues in family law most com-
monly implicate Titles I and II, and
arise in the context of one spouse’s
access to the private communica-
tions of the other.8 There are impor-
tant differences between Title I and
Title II that result in differing treat-
ment of the communications they
govern. On the federal and state
level, judicial treatment of oral and
wire communications intercepted
under Title I differ from email and
electronically stored information
accessed under Title II. To under-
stand the role of Title I and Title II
communications in family law, it is
necessary to briefly examine their
disparate treatment by the ECPA.

Although they share commonali-
ty in applying to private and gov-
ernment action (as well as provid-
ing for damages), oral and wire con-
versations under Title I are distin-
guishable from electronic commu-
nications under Title II in several
ways. First, Title I communications
have been in existence and regulat-
ed for a considerably longer time
than those addressed by Title II.

The body of law concerning
wiretaps and privacy is familiar to
courts, as opposed to the relatively
new concept of emails and online
interaction. Courts and legislatures
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continue to be confronted with var-
ious cases in which Title II issues
arise, establishing rules to guide
their adjudication.

The most significant difference
between Titles I and II is the appli-
cation of the exclusionary rule.The
exclusionary rule addresses the
ability to bar the submission of evi-
dence procured in violation of a
law. Oral or wire communications
intercepted in violation of Title I
are subject to a strict interpretation
of the exclusionary rule, and are
inadmissible.9 In contrast, no such
remedy exists regarding electroni-
cally stored information accessed in
violation of Title II. An intercepted
phone call may thus be excluded
from evidence under federal and
state law,while an email providing a
verbatim transcript of the same
communication can be admissible.

DEVELOPMENT OF THE LAW
CONCERNING ELECTRONICALLY
STORED INFORMATION

In White v.White, the only case
on point, a New Jersey court con-
sidered one spouse’s accessing the
email of the other in matrimonial
litigation.The trial court held that a
wife’s retrieval of her husband’s
email correspondence with his girl-
friend did not violate the New Jer-
sey wiretap act because the form in
which the emails existed at the
time they were accessed was not
within the scope of the statutory
language.Additionally, the wife was
an authorized user of the computer,
making access in violation of the
law a legal impossibility.

In White, both parties continued
to reside in the marital home dur-
ing the pendency of their divorce.
The husband lived in the sunroom
where the family computer was
kept.All family members had access
to the room, which contained the
home entertainment center as well
as the computer. After discovering
evidence of the husband’s extra-
marital affair, the wife retrieved the
emails and offered them as evi-
dence during the divorce proceed-
ing for consideration in deciding

custody of the parties’ children.10 In
ruling that the emails were admissi-
ble if relevant, the court provided a
legal framework for analyzing the
access of electronically stored infor-
mation under the New Jersey wire-
tap act.

In finding that the wife had not
violated the New Jersey act, the
court focused on the nature and sta-
tus of the various forms of email.
After discussing the various forms
in which electronic communica-
tions are stored in their course of
delivery between sender and recip-
ient,11 the court launched into an
analysis of the emails accessed by
the wife, and concluded that her
actions could not be found to be a
violation of the statutory lan-
guage.12 In reaching its conclusion,
the court adopted the observed def-
inition, which strictly defined the
forms in which an electronic com-
munication must exist in order for
it to be accessed in violation of the
New Jersey wiretap act.

The court next addressed the
concept of authorization.The court
held that the specific circumstances
under which the discovery and
retrieval of the emails occurred
could not be found to constitute an
unauthorized access under the
statute. The court noted that the
wife had authority to use the com-
puter despite the fact that she infre-
quently exercised the right. Further-
more, the court determined that her
authorization to use the computer
was reinforced by the fact that the
system or files accessed were not
password protected.13

Although the White holding is
important because it is precedential
in the context of retrieving elec-
tronically stored information inci-
dent to divorce litigation in New
Jersey, it is somewhat limited in its
analysis, and does not consider sub-
sequently enacted legislation as
detailed below. Despite engaging in
an in depth analysis of the nature of
electronic communications and the
New Jersey wiretap act, the White
court failed to address the fact that
emails (and other Title II communi-

cations) are generally not subject to
an exclusionary rule.14 The court’s
decision also limited its ruling by
finding that no violation of the
statute occurred, but did not
discuss potential remedies in cir-
cumstances where a violation could
be found. Thus, while significant,
White is only the first step in ana-
lyzing the law on the subject.

It also is important to note the
age of the White case, and the
progress made in legislation since
then. White was decided in 2001,
and despite being relevant authori-
ty in New Jersey,may be affected by
recent legislation. Amendments to
the Criminal Code and the Rules of
Court regulating computer activity
and electronic information will
impact the adjudication of issues
dealing with spousal access to
email in matrimonial litigation. On
April 14, 2003, the New Jersey Leg-
islature enacted three statutes
(N.J.S.A. Section 2C:20-23,15 N.J.S.A.
Section 2C:20-25,16 and N.J.S.A. Sec-
tion 2C:20-3117) that will have a sub-
stantial impact on the issues
addressed herein.

N.J.S.A. Section 2C:20-23 pro-
vides definitions for computer
criminal activity and the above
related statutes. N.J.S.A. Section
2C:20-31 generally governs the
wrongful access and disclosure of
information on a computer. Subsec-
tion (a) provides for third-degree
criminal liability for the purposeful
accessing of a computer and disclo-
sure of corresponding information
data without (or in excess of)
authorization. Subsection (b)
makes it a crime in the second
degree if such action concerns data
that is legally protected (i.e., infor-
mation protected by any law, court
order or Rule of Court). N.J.S.A. Sec-
tion 2C:20-25 seems to be very sim-
ilar to N.J.S.A. Section 2C:20-31,
except that it defines the prohibit-
ed activity in more detail and
appears to be directed toward com-
puter hacking of large systems. It
defines computer criminal activity,
similarly makes it a third-degree
crime under Subsection (a) to
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access computer information, and
provides for varying penalties
depending on the information
accessed and damage caused.18

Violations under these two
statutes are separate crimes and can
result in a conviction under both
from a single act.19 Criminal liability
thus exists for wrongful access
under N.J.S.A. Section 2C:20-25 as a
distinct offense from access and dis-
closure under N.J.S.A. Section
2C:20-31.

The amending of the Rules of
Court to match those of the Federal
Rules of Civil Procedure20 is the lat-
est example of the continuous
development in the law governing
electronic development.The applic-
able amendments to the Part IV
Rules now include electronically
stored information as discoverable
material,21 and extend existing dis-
covery rules to conform to this con-
cept.22 While the influence of the
amended Court Rules on matrimo-
nial litigation may be indirect
because of their intended focus on
civil actions,23 the inclusion of the
issue of electronically stored infor-
mation at a case management con-
ference makes the issue a potential
source of attention early in the
divorce proceeding.

Obviously, these legislative
actions significantly impact matri-
monial litigation. Potential criminal
liability for illegally accessing com-
puters and disclosure of informa-
tion has clear implications for
spouses (and perhaps counsel)
who are found to have engaged in a
manner prohibited by statute.24

Moreover, a determination that a
party is guilty of such conduct can
obviously result in adverse conse-
quences in the ultimate disposition
of their divorce proceedings.

An important consideration in
analyzing the adjudication of issues
dealing with electronically stored
information and family law is the
relationship between the recently
enacted statutes and existing state,
federal, and case law. Perhaps the
most relevant factor is that of autho-
rization, and the approach taken by

a court in determining whether
electronically stored information
was accessed illegally. Significantly,
N.J.S.A. Section 2C:20-23(q)25 artic-
ulates a more structured definition
of “authorized access” than previ-
ously established under White.26 As
a consequence, two standards for
approaching the issue of authority
to access electronically stored infor-
mation can exist on a single set of
facts.The analysis under the federal
and New Jersey wiretap act
employed in White examines the
circumstances (whether access was
prohibited or the information was
password protected) in which
access occurred, as opposed to an
analysis of the same concept under
the Criminal Code, which provides
a broader definition of authoriza-
tion to enable it to be applicable to
the wide spectrum of acts that
occur beyond scenarios involving
family members.

The act of wrongfully accessing
and disclosing electronically stored
information of a spouse implicates
N.J.S.A. Section 2C:20-25 and
N.J.S.A. Section 2C:20-31, with
potential additional liability under
White and the New Jersey wiretap
act.The full impact of the recently
enacted Criminal Code on spousal
access of electronically stored infor-
mation will not be fully understood
until the question is considered
within the context of matrimonial
litigation.

ACCESSING ELECTRONICALLY
STORED INFORMATION AND
ADVOCATING FOR THE DIVORCE
CLIENT

A primary point for an attorney
to consider when advising a client
to access computer information of
their spouse is the manner by
which the data is accessed.As artic-
ulated in White, only the New Jer-
sey wiretap act contemplates cer-
tain forms of email.27 Specifically,
emails in temporary storage folders
on a computer that have not
reached their recipient are of the
type that may be accessed in viola-
tion of the wiretap statute. Mes-

sages read and saved are thus not
within the scope of the New Jersey
act. Only communications that are
still in transmission can be illegally
accessed. Identifying the difference
in this regard can be critical.Access-
ing such records may nonetheless
run afoul of the legislation enacted
in 2003, even though such access
may not violate the wiretap act (per
White).

A spouse may retrieve, without
consequence, an email message
that has been read and saved to a
computer’s hard drive under White,
because the transmission of the
communication has been complet-
ed. However, exposure under the
statute may exist because acquiring
the same information by alternative
means may be illegal. Accessing
such information is relatively easy,
and may be accomplished by peo-
ple with little or no computer
savvy. Advanced surveillance soft-
ware and monitoring programs that
can be installed on a computer to
surreptitiously record communica-
tions concurrent with their trans-
mission may constitute unlawful
access even under the wiretap act.28

Consequently, clients must be made
aware of the potential penalties in
employing more sophisticated
methods of accessing their spouse’s
electronic communications (or
engaging in such conduct through
a third party).

It also is critically important to
recognize the corresponding
potential criminal liability that omi-
nously applies to such scenarios.
Although distinctions can be drawn
between forms of storage and
access that may violate the New Jer-
sey wiretap act, the same nuances
do not apply to N.J.S.A. Section
2C:20-25 and N.J.S.A.Section 2C:20-
31.The Criminal Code does not dis-
cern the state of transmission in
which electronically stored infor-
mation exists when accessed, nor
does it indemnify the accessing
party by differentiating means of
access. Criminal computer activity
is broadly defined and potentially
violated by acts that may be found
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to not offend the New Jersey wire-
tap act.

Another significant concept is
the recognition of the relationship
between such accessed documents
and the exclusionary rule.As previ-
ously noted, while accessing a
spouse’s email may violate the law
governing electronically stored
information, there is no rule by
which such information would be
deemed inadmissible. Thus, elec-
tronic communications illegally
accessed under White or the legis-
lation enacted in 2003 may be
admitted, although civil and crimi-
nal liability may attach for retriev-
ing them.

As it relates to liability, the most
important point of practice for
attorneys advising clients in terms
of accessing electronic information
of a spouse is imparting an under-
standing and explanation of the
concept of authorization. Both civil
and criminal liability associated
with retrieving information from a
computer is predicated on a lack of
authorization, or acting in excess of
authorization.29 An analysis of
whether a party was an authorized
user of a family computer appears
to be fact-sensitive. In White, the
trial judge considered the absence
of: 1) a prohibition from using the
computer,and 2) a password to pro-
tect the accessed information.30 It is
important to note, however, that
such an inquiry is case-specific, and
an unambiguous standard for find-
ing authorization does not exist.

The circumstances presented
under White may be distinguishable
from potential cases in which
authorization to use and access the
computer of a spouse may be found
by a court to be less obvious.Attor-
neys should be mindful of scenarios
where: 1) a client does not routine-
ly access or make use of a comput-
er, 2) is accessing information that
is password protected, 3) has been
prohibited from using the comput-
er, 4) is unable to access or make
use of a computer because of its
location in a locked or remote area,
or 5) any other factor relevant to an

analysis of authorization.31

Thus, determining the authority
of a client to use a family computer
should be a threshold issue in assess-
ing a case and devising a plan for dis-
covery.While the existence of a pass-
word or other factor suggesting a
lack of authority does not appear to
be determinative on the ability to
access electronically stored informa-
tion on a family computer,32 matri-
monial practitioners must proceed
cautiously when information is pro-
tected by password.

In addition to the previously dis-
cussed potential for civil and crimi-
nal liability under the New Jersey
wiretap act and Criminal Code, the
specific landscape of the case and
the client’s good faith in accessing
the computer information of the
spouse should be considered.
Although information contained on
a family computer may be relevant,
or even helpful to divorce litigation,
its use should be considered in light
of the overall benefit to the case
and potential for adverse conse-
quences in a judge viewing produc-
tion to be the result of bad faith or
criminal actions.

Perhaps a thornier issue is that
the potential exists for liability to
attach to an attorney based upon
the illegal accessing of a spouse’s
computer information. Professional
and ethical standards prohibit attor-
neys from advising clients to secure
information of a spouse in a manner
they know to be in violation of the
law.33 This consequence requires
attorneys to not only be aware of
what acts constitute illegal access
of electronically stored informa-
tion, but be able to competently
evaluate the law under the circum-
stances of a case in order to avoid
accountability. Remember that
N.J.S.A. 2C:20-25 governs the
wrongful access of computers, and
N.J.S.A. Section 2C:20-31 governs
the wrongful access and disclosure
of information on a computer.

If counsel attempts to use elec-
tronic information he or she knows
the client has illegally obtained, is
he or she “disclosing” it as contem-

plated by N.J.S.A. 2C:20-31? If the
attorney counsels the client to
unlawfully access a spouse’s com-
puter, has counsel aided and abet-
ted an offense committed by the
client? If so, criminal liability may
attach to the attorney as well.

Technology has integrated com-
puters into the social fabric, and
made them a permanent fixture of
modern life. The generational gap
that once existed as the computer
industry established itself has
almost been erased, and basic skills
for their use have become the
norm. However, a gap has been cre-
ated between the exponential
growth in computer technology
and the ability of the law to adjust.
Social dependence on computers
to communicate and manage daily
life has resulted in their increased
presence in matrimonial litigation.
The absence of explicit rules gov-
erning the treatment of many issues
implicated by computers requires
attorneys to take a cautious
approach in advising divorce
clients. As the legislation and legal
principles concerning technology
develop, they will transcend into all
areas of the law. In the interim, fam-
ily law practitioners must have an
awareness of all laws related to
technology and computers and
their impact on divorce law. n
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