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The Other Parts of the Family Part

by Lizanne Ceconi

recently received a call from a news reporter asking

me to predict any trends and changes in the family

part over the next five to 10 years. An obvious

answer is that we will be reviewing civil unions and
domestic partnerships, since these matters really have
not yet been litigated. I also predicted that New Jersey
will see same-sex marriages because, no matter what
the Legislature intended, the creation of a civil union is
not equal to marriage.

What struck me most, however, is that I suspect there
will be a proliferation of the non-dissolution calendar.
The last few times I volunteered as an early settlement
panelist, I noticed that several of the cases involved chil-
dren born before the marriage began.The social stigma

The truth is, we know a fair amount
about the practice of divorce law, but
not much at all about all the other areas
involved in the family part.

associated with children born out of wedlock is no
longer as prevalent. In fact, we regularly pick up the
paper and learn about some celebrity dating couple
announcing a pregnancy where the parents-to-be will
tell you it was planned and they are very excited.
When 1 first started practicing law, people who
weren’t married and lived together were “shacking up,”
and it carried a scandalous connotation. Today, some
parents condone their children’s premarital cohabita-
tion in the hopes that a divorce can be avoided down
the road. Walking down the aisle is no longer a prereq-
uisite for a couple to start their lives together.
Regardless of how you may feel about these social
changes, they obviously have an impact on our family
law practices. Most of you reading this article consider
yourselves experts in the field of family law. At a mini-
mum, you dedicate a majority of your practice in the
field of family law. Yet, how much do we really know
about the practice of family law? My guess is very little.
The truth is, we know a fair amount about the practice
of divorce law, but not much at all about all the other

areas involved in the family part.

Family part judges handle
juvenile matters, juvenile family
crisis petitions, adoptions, Divi-
sion of Youth and Family Services
matters (including neglect and
abuse), termination of parental
rights, kinship legal guardianship,
proceedings under the Child
Placement Review Act, out-of-home placements and
post-termination of parental rights placements. They
also handle domestic violence, contempt charges con-
cerning domestic violence and weapons forfeiture
hearings. They also will hear the dissolution of domes-
tic partnerships and civil unions. In addition to these
types of matters, there is the FD, or non-dissolution cal-
endar addressing paternity, custody and support issues
typically for families who have not married. Hearing
officer appeals, bench warrants for non-payment of
support, Uniform Interstate Family Support Act and
Uniform Child Custody and Jurisdiction and Enforce-
ment Act are just some of the cases.

Continued on Page 123

Slate of Officers Selected

Pursuant to Article IV of the bylaws of the Family
Law Section of the New Jersey State Bar Association,
more specifically Section 1:

The slate of officers shall be nominated by a Nominating Com-
mittee and said slate shall be published in the New Jersey
Family Lawyer no later than six weeks prior to the Annual
Meeting of the New Jersey State Bar Association. Additional
nominations may be made by petition signed by twelve mem-
bers of the Section in good standing. Said petition shall be
submitted to the Chair of the Section no later than three
weeks prior to the Annual Meeting of the New Jersey State
Bar Association.
Continued on Page 123
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Chair’s Column

Continued from Page 121

In the 2007 statewide court year, which ran from July
1, 2006, until June 30,2007, there were over 37,000 new
cases brought into the system, and about 120,000
reopened just in the non-dissolution calendar. Of the
approximately 370,000 cases resolved last court term in
the family part, only about 66,000 of them were dissolu-
tion cases, wherein 156,000 were non-dissolution cases.
What the statistics do not tell us is how many of the non-
dissolution cases involved attorneys.I'm told very few.

Will the rise of families with children and without
marriage change our practices? For instance, the setting
of support seems to follow different standards based
on where the application is filed. As we all know too
well, when we need a support order entered into in a
matrimonial matter, the court will not grant any relief
until the case information statement is filed. Clients
often go into mental lockdown at the thought of com-
pleting that lengthy form.Yet, in non-dissolution cases,
the courts provide a short form for income and expens-
es, and determine child support in a summary fashion
pursuant to Rule 5:5-3. Sometimes, there’s a hearing
officer involved, and sometimes not.

How often do non-dissolution cases require the filing
of a case information statement after the preliminary
child support order has been entered? Do people in the
matrimonial courts receive larger support awards? Is jus-
tice being served using different forms and standards?

Are New Jersey’s children being treated differently
depending on whether their parents married? Or is a
difference in treatment dependent on whether litigants
hire attorneys or represent themselves? Do all counties
provide custody mediation in the non-dissolution
cases? In some counties that same custody mediation
may not be available in the matrimonial matter.

The determination of custody in the non-dissolution
docket seems far less complicated than in the matrimo-
nial courts. The courts are often deciding custody mat-
ters based solely on probation investigations. Custody
actions in the dissolution cases are outrageously expen-
sive involving at least one mental health expert. Does
the matrimonial client get a more thorough analysis of
the children’s best interests?

More interesting is that each county appears to han-
dle its non-dissolution calendar differently. Should there
be uniformity in how these cases are resolved, or do we
take into consideration each county’s staffing and set
procedures accordingly? For instance, some counties
have fabulous and effective in-house custody mediators,
while others are better to farm out the work because of
insufficient staffing. Will there be a two-tiered system of
justice in the family part based on whether a party
retains legal counsel?

None of the questions raised is meant to suggest that
justice is not being served in the non-dissolution court.
In fact, it is commendable—and, frankly, quite amaz-

Slate of Officers

Continued from Page 121

On Feb. 13, 2008, the members of the Family Law
Section’s Nominating Committee met and deliberated
on the 2008-2009 slate of officers. Their recommenda-
tions are as follows:

Edward O’Donnell Chair
Charles EVuotto Jr.  Chair Elect
Thomas Snyder 1st Vice-Chair

Andrea White-O’Brien 2nd Vice-Chair
Patrick Judge Jr. Secretary

Pursuant to Article IV, Section 3:

Election of officers shall be conducted by voice vote or by
show of hands or by secret ballot, and each office shall be
filled by that person receiving the majority vote of members of
the Section present at the Annual Meeting. B

ing—that over 150,000 family units a year in New Jer-
sey have cases being resolved in the family part.

Practically speaking, there are many cases in the non-
dissolution calendar that attorneys do not want to han-
dle. Many times, a case will come into the office where
the advice to a prospective client is to go to court pro
se, because the proceedings will be more relaxed and
the relief sought easier to obtain. If an attorney appears
in some of these cases, there is a greater suspicion of an
ulterior motive in bringing the application and there-
fore, a tougher standard gets applied.

Many non-dissolution cases begin with an applica-
tion under a summary proceeding. As a result, no
answer is required by the defendant, and the matter is
generally listed for a hearing date. This summary pro-
ceeding often involves issues of support or custody
without the requirement of first filing a complaint with
the court, followed by a motion with time constraints
set by the Rules of Court. Are we, as attorneys, unnec-
essarily creating legal fees by taking on these cases? Are
the clients really better off representing themselves?
The answers to those questions really depend on the
nature of the case and level of contention involved.

Of course, the bottom line is that a litigant should
always have the right to have counsel. We just want to
make sure that having representation does not inhibit
or jeopardize their rights.

The future is now. It is time to address these issues on
a larger scale. With the exception of the dissolution and
non-dissolution dockets, all other family part dockets
carry legal requirements for resolutions and hearing
dates. In juvenile, there are constitutional rights that
must be met. In domestic violence and children in court,
there are statutory requirements for hearings and reso-
lution of cases. It becomes increasingly clear that family
part judges have to prioritize these matters in the hopes
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of complying with the set time man-
dates. Our dissolution calendar is
less than 20 percent of the entire
Family Division docket.

In the smaller rural counties,
family part judges are hearing all of
the family part cases. There simply
are not enough judges to divide up
the caseload. How can we then
expect that our dissolution cases
should have any priority? With this
extraordinary number of matters,
how many counties are actually
adhering to Rule 5:8-6, which
requires custody hearings to be set
no later than six months after the
last responsive pleadings?

The entire family part system
needs to be examined. It is not just a
question of appointing more judges
to the family part. That would help,
but these judges also need appropri-
ate staffing and court personnel to
shepherd these cases properly
through the system. My last column
talked about our need for more fam-
ily part judges, but candidly was
focused on the dissolution calendar.
Examining the number of all the
other types of family part cases, it is
clear that our matrimonial practices
are but a small piece of the equation
that needs to be addressed.

My thanks to those who have
contributed to this issue dedicated
to the non-matrimonial cases in the
family part. It is a humbling
reminder that our practices are
important, but not necessarily the
most important part of the system.

Several years ago, I met Marion
Wright Edelman, founder and then-
president of the Children’s Defense
Fund. She asked me whether I
thought divorce was the main cause
of the poverty level among children
in our country. I disagreed with her
premise, reminding her that in our
divorce cases we can usually find a
parent who is obligated to support
the children and enforce those
rights.I told her it’s those other cases
that really need to be looked at to
ensure the support of children. Let’s
remind ourselves of that the next
time we are waiting for our case to
be heard. m
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FROM THE EDITOR-IN CHIEF

The Chosen Few: The Indentured Servants

by Mark H. Sobel

amily lawyers spend the

majority of their professional

life in negotiations.While we

all certainly spend a lot of
time doing that, I have come to the
conclusion that we are not very
good at it. We may think we have
effectuated a successful negotiation
through the nuanced utilization of a
specific term, or the ability to have
an escape clause in a particular
agreement, or by expanding to 17
pages all of the conditions, situa-
tions and potential draconian prob-
lems that would not constitute a
change of circumstances under
Lepis. However, in the larger con-
text of negotiations we have ulti-
mately failed ourselves.

We certainly are the worst advo-
cates for ourselves. Why are family
lawyers the selected few who are
required to work on compelling
cases for free, and with no realistic
possibility of receiving payment for
our efforts? How is it that family
practitioners were specially select-
ed for this unique honor? Why is it
that individuals seeking divorces,
resolution of family conflicts or
other matters under the supervi-
sion of the family part have the
unusual benefit of being able to
avoid payment to their attorneys?
This system is inequitable and is a
detriment to the practice of family
law in our state.

Individuals seeking representa-
tion of family practitioners search
out those counselors they believe
can provide them responsible legal
services at a fair agreed-upon cost.
Our Rules of Court require these
relationships to be set forth in a
written retainer, which specifically

sets forth the requirements of pay-
ment, including the hourly rate for
payments, the timing of payments
and the fact that the party seeking
such services is contractually oblig-
ated to make the payments. The
same Rules of Court provide that
once certain threshold dates (early
settlement panel, trial date, etc.,)
arrive, counsel must remain as the
attorney in charge of the matter and
complete the matter, regardless of
the fact that they have not been
paid and will never be paid.

This is not an anecdotal com-
plaint for an isolated problem. It is a
universal, systemic problem within
our practice. Virtually every family
practitioner has experienced this at
some point in their career. It is not
something that is isolated to a spe-
cific economic strata, specific fami-
ly dispute, specific geographic area,
or specific sex. It is pervasive and
ongoing, and increasing each and
every day. It needs to be addressed
at the highest levels, because the
failure to address it renders our
entire system less fair, less equi-
table, and less able to deliver to its
constituency the required services
needed.

There have been a variety of
attempts to ease this burden on
family practitioners. The inclusion
in Rule 5:3-5, establishing that attor-
neys’ fees may be ordered pendente
lite and may include “a fee based
upon an evaluation of perspective
services likely to be performed,” as
well as providing that upon good
cause “the parties sell, mortgage or
otherwise encumber or pledge mar-
ital assets to the extent the Court
deems necessary to permit both

parties to fund the litigation,
sounds great and is well inten-
tioned. However, it has not changed
the ultimate landscape. The fact
remains that the playing field,
despite all of the law regarding pen-
dente lite applications, is still far
from even.The fact remains that it is
difficult, if not impossible, to obtain
a pendente lite fee award that can
realistically meet the economic
needs of representation. The fact
remains that it is only in a miniscule
amount of cases the courts are actu-
ally requiring the sale of assets or
the mortgaging of assets for the
payment of fees. It is a system that is
broken and needs to be fixed.

To effectuate a cure requires a
multi-faceted approach, and an ulti-
mate change in the culture of
thinking on this issue. First and
foremost, the courts should be the
family lawyer’s refuge rather than
enemy on this issue. Why it has
become, as it often is, an adversari-
al proceeding with the court to
secure legal fees is something I
have difficulty understanding. It
simply should not exist as the cul-
ture of our court system that it is
acceptable that a client does not
pay his or her lawyer, who is dili-
gently working on the file. No one
else in the legal system is placed in
that position. Everyone working
within the court system gets paid,
as well they should. Importantly, all
court-appointed experts are paid.
In fact, as all family practitioners
know, for some reason the payment
of court-appointed experts, and for
that matter other experts, seems to
take a priority over the payment to
attorneys actually representing the
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individuals in that litigation.

One reason for this is the call
that all family practitioners have
received at some time in their
career, when one of their experts
states on the eve before a hearing
that, if they do not receive a check
in x amount, they will not be there
the next day testifying. Lawyers can-
not do that. Experts can and do. It is
inequitable, and needs to be
addressed.

Addressing the issue requires the
commitment from the highest level
that applications for legal fees
should be routinely granted. If there
needs to be an allocation at the end
of the case pursuant to Mallamo, it
can and should be done. What
courts should not do is turn the
attorney representing a litigant into
one of the creditors in that case. It
should be standard operating pro-
cedure, in the absence of liquidity,
that the court will order the mort-
gaging of assets, refinancing of
assets, securing of loans, etc. This
procedure results in nothing more
than assuring that the professionals
who are working on those individu-
als’ cases, following their directions,
are being paid.

It should be prohibited that any
motion requesting legal fees be
reserved until final hearing.
Lawyers should know at the outset
if the application is denied, and
make appropriate decisions predi-
cated upon that. Every practitioner
in the state knows that a court’s
denial without prejudice or reserv-
ing until final hearing an applica-
tion for fees, is simply a loss. Given
the sharp demarcation lines for
lawyers to seek withdrawal from
cases, such applications should not
be allowed to languish without a
clear and emphatic determination,
so counsel can make appropriate
judgments.

I am mystified that the court
does not require precise enforce-
ment of the contracts attorneys
and clients enter into as prescribed
by our Rules of Court. These con-
tracts specifically set forth the
rights and responsibilities of the

attorneys and the clients. The
courts should compel litigants to
adhere to the agreement and pay
their attorneys’ fees. If this sounds
like a plea for lawyers to get paid,
while in many respects it is, it is not
just a plea for that alone.

What family practitioners and
the trial judges in the trenches
with them know all too well, is
that when fees are no longer
ordered to be paid, and assets are
no longer required to be lever-
aged, clients are extremely sophis-
ticated and clearly understand that
they have retained their attorney
as an indentured servant through
the duration of the case. At that
point the dynamics of the relation-
ship are fundamentally altered. It
is a seismic shift with systemic
ramifications. Clients now become
empowered to make greater and
greater demands on lawyers, and
may require their indentured ser-
vant to file more and more bizarre
applications. Lawyers, not receiv-
ing payment, understand that the
failure to do what they believe is
improper strategically could sub-
ject them to the claim that they
are simply refusing to do that
because they are no longer being
paid, and the concomitant lawsuit
to follow. Clients also begin to take
more and more resolute positions,
unwilling to yield on any points,
because they are no longer paying
for legal fees attributable to the
refusal to negotiate fairly and
make reasonable compromise.

The byproduct is bad for the
entire system, as it requires the uti-
lization of more of the already
scarce judicial resources to handle
these particular cases. It is these
cases involving normally resolvable
issues in which the clients no
longer have a stake to seek a fair
resolution that disproportionately
overburden our system.The litigant
now has the ability to compel his or
her attorney to file repeated appli-
cations by way of motions and
orders to show cause, or ultimately
proceed to trial. It is thus not just a
problem for lawyers. It is a problem

for the entire system, because if
clients are made to realize they are
going to be required to be finan-
cially responsible for their deci-
sions, their decisions will become
more responsible. Conversely, as
they become less responsible finan-
cially for their decisions, those deci-
sions become less responsible.

While the most unfortunate
result of the current situation is that
litigants are not having their mat-
ters proceed through the system as
quickly as possible, there are other
less-apparent adverse effects.
Lawyers are turning away clients
because they know they cannot
rely upon the system to make sure
they receive fair compensation.
Clients are becoming adversarial
with their own lawyers, preventing
any meaningful consensual resolu-
tion of cases. We can avoid or ame-
liorate these problems if the system
forces the litigants to understand
that their decisions have financial
ramifications for which they must
bear the responsibility.

We can accomplish this change
through procedural initiatives, edu-
cational initiatives, and enforce-
ment of the basic agreements
entered between clients and their
counsel. Attorneys are entitled to
receive compensation for their
efforts. In the area of family prac-
tice, the realization rate of their
work efforts never come close to
approaching 100 or 90 percent, or
probably 80 percent. That should
not be a cost of doing business in
this area.

Our judiciary should not allow a
system to remain in place that
enables litigants to avoid payment;
requires attorneys to engage in fur-
ther legal services without remu-
neration;and clogs the court system
with unreasonable litigants, having
no current financial stake in that
outcome. We will do a service not
only to ourselves but also to the
entire system if we make alterations
so everyone, including legal coun-
sel charged with the responsibility
to prosecute the case, receives full
compensation for their efforts. B

127




28 NJFL 128

FROM THE EDITOR-IN-CHIEF EMERITUS

Our New Motion Rules

by Lee M. Hymerling

his will be the first of two
articles dealing  with
amendments to the New
Jersey Court Rules, which
address family part practice that
became effective on Sept. 1. This
column will discuss the amend-
ments to Rule 5:5-4, dealing with
the timing and filing of motions.

As is well known, before this rule
amendment, all prejudgment
motions were required to have been
filed 16 days in advance, with the
response due eight days in advance
and the final response due four days

in advance. All postjudgment
motions, other than those brought
pursuant to Rule 1:10-3, and

motions involving the status of a
child filed more than 45 days after
the entry of a written judgment,
were required to be served 29 days
in advance, with opposing certifica-
tions and cross motions due 15 days
prior to the return date and final
responses due eight days before the
return date. Under the amended
rule, all family part motions, both
pre- and postjudgment, will be
required to be served not later than
24 days before the return date, Z.e.,
filed on a Tuesday prior to a Friday
motion day, 24 days later. All oppos-
ing affidavits, cross motions or
objections will now be required to
be filed not later than 15 days before
the return date. For example, a
response must be served and filed
on a Thursday for a motion day
falling on a Friday, 15 days later, with
final responses filed not later than
eight days before the return date.
Additionally, the amendments to
Rule 5:5-4 also require that two
copies of all motions, cross

motions, certification and briefs
shall be served.

There are several reasons why we
who practice family law and those
who judge our motions, should
embrace these rule changes. No
longer will there be a situation in
which late on a Wednesday after-
noon we are served with an omnibus
motion, spanning 15 pages of certifi-
cations together with enumerable
attachments, having only a scant
eight days to respond.The ninth day
will give at least a brief respite.

As significant, a moving party
will no longer have but four days to
file that party’s response to what
may be a multifaceted cross
motion. That response will now be
due seven days later, on a Thursday,
eight days before the return date.

Just as extending the dates should
assist counsel, as importantly, the
amendment will aide the bench.
Assuming for the moment that by
and large judges prefer to read their
motions when all papers are in,
judges and their law clerks will now
have eight days to prepare rather
than the four days contemplated by
the prior rules. In reality, many judges
began to review their motions for the
following week before the last
response was filed. This practice
should now be unnecessary, because
the full motion file should be pre-
sented to the court eight days ahead
of time, and, most significantly, before
the weekend prior to the motion
hearing. Although judicial law clerks
might now find reviewing motions
to be a weekend assignment, one
cannot doubt that hearing eight days
prior to the motion hearing should
facilitate what has become the daunt-

ing task of preparing for 10, 20 or
even more motions each or every
other Friday.

Salutary though these rule
changes might be, they will only suc-
ceed if we, as members of the bar,
cooperate.Too often, some of us have
taken advantage of the rules by sub-
mitting our papers late. With the
additional time now permitted for
response and replies, there is no rea-
son why we should not be expected
to respect the rules and our col-
leagues by taking advantage of those
before whom we appear. We now
assume that there will be automatic
adjournments. The new time limits
were in part adopted because of the
pressures imposed upon all of us and
upon those who sit on the bench.To
now assume that even with the
longer timeframes involved, automat-
ic adjournments will necessarily be
permitted, is an assumption that we
should not make. While adjourn-
ments by consent should generally
be granted, there should not be auto-
matic first adjournments when
opposition is presented, particularly
in those counties in which motions
are not heard weekly. Litigants have
the right to have their motions heard
promptly, and the nature of the
motion should be considered in
determining whether particularly a
two-week adjournment will be
allowed.

The rule changes do not specifi-
cally address the salutary but non-
mandatory practice of judges issu-
ing tentative decisions. It is hoped
that the extra time accorded to
judges to consider motions will
encourage additional judges to

Continued on Page 139
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Children in the Shadows

by Hon. Robert A. Fall

This article will generally discuss the path traveled by children who have been
identified by the New Jersey Division of Youth and Family Services (DYFS) as having
been subjected to acts of abuse or neglect by their parents or guardians, which have
ultimately led to the filing of a guardianship action by DYFS against their parents
seeking the termination of parental rights. These children live in the shadows of
society. Because it will provide some context to that discussion, this article also will
set forth the significant federal intervention and regulation of the operation of
state child protection agencies and state court systems.

ccording to statistics com-
piled in the 2000 United
States Census, child pro-
tection agencies through-
out our country received more than
2,000,000 reports of alleged child
abuse or neglect each year.' More
recently, in approving the Child and
Family Services Improvement Act of
2006 on Sept. 28, 2006, Congress
found that for federal fiscal year
2004, child protective staff nation-
wide reported investigating an esti-
mated 3,000,000 allegations of child
maltreatment, and determined that
872,000 children had been abused
or neglected by their parents or
other caregivers.? Additionally,
nationwide in 2004 there were
almost 1,500 deaths of children due
to parental or caretaker abuse and
neglect.> Moreover, federal Child
Welfare Services and the Promoting
Safe and Stable Families Programs
“provide states about $700,000,000
per year, the largest source of target-
ed federal funding in the child pro-
tection system, for services to ensure
that children are not abused or
neglected and, whenever possible,
help children remain safely with
their families.”*
In calendar year 2004, DYFS
received 42,618 child abuse or
neglect referrals and 37,177 family

problems referrals.” These figures
represent a referral rate of 37.4 for
every 1,000 children living in New
Jersey.® DYFS workers substantiated
7,964 (18.7 percent) of the 42,618
child abuse or neglect referrals.”

In the court year July 1, 2005,
through June 30, 2006, there were
4,728 Title 9 child abuse and
neglect complaints and 1,029 Title
30 guardianship, termination of
parental rights complaints filed
statewide by DYFS.?

This article will generally famil-
iarize readers with the long, ardu-
ous legal path traveled by children
who have been subjected to abuse
and neglect, where the best inter-
ests of a child may ultimately dic-
tate the termination of parental
rights, with the prospect of adop-
tion in order to achieve the type of
proper care, development, and per-
manency that is every child’s right.
This article is not, however, meant
to be a comprehensive study of our
child protection system, which
would require a treatise of several
hundred pages. The purpose is to
generally familiarize the reader with
our child protection system and the
enormous governmental and pri-
vate efforts underway to address
the needs of children who have
been subjected to abuse or neglect.

It is the story of the children in the
shadows, the child development
universe that runs parallel to our
own. It is a universe that most fami-
ly law practitioners are never
exposed to; yet, from a societal
point of view, protection of chil-
dren from harm is, and should be,
one of our highest priorities.

There is an abundance of
research and information document-
ing the significant developmental
risks to children who have been sub-
jected to acts of abuse or neglect by
their parents or guardians.” The
development of a child’s brain
involves the complex and constant
interaction between the genes we
inherit and environment to which
we are exposed.” In general, “genes
are responsible for the basic wiring
plan—for forming all of the cells
(neurons) and general connections
between different brain regions—
while experience is responsible for
fine-tuning those connections, help-
ing each child adapt to the particular
environment (geographical, cultural,
family, school, peer-group) to which
he [or she] belongs.”' Therefore, the
role of a parent or guardian during
the early stages of a child’s brain
development is critical to the
healthy development of that child."
Suffice it to say, all judges and attor-
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neys handling child abuse and
neglect and guardianship cases
should become familiar with and
understand the basics of healthy
child development and the negative
effects of child abuse and neglect. In
that regard, an excellent publication
that should be mandatory reading
for all judges and practitioners in
this area, available for free on
www.zerotothree.org, is Ensuring
the Healthy Development of Infants
in Foster Care: A Guide for Judges,
Advocates and Child Welfare Profes-
sionals, by Sheryl Dicker and Elysa
Gordon.

Initially, of course, it is axiomatic
that the rights of parents to enjoy a
relationship with their children is
of constitutional dimension.” Par-
ents have a constitutionally protect-
ed, fundamental liberty interest in
raising their biological children."
The U.S. and New Jersey Constitu-
tions protect the inviolability of the
family unit.”

“The law’s concept of the family
rests on a presumption that parents
possess what a child lacks in maturi-
ty, experience, and capacity for judg-
ment required for making life’s diffi-
cult decisions.”** As is true of so many
other legal presumptions, “experi-
ence and reality may rebut what the
law accepts as a starting point...”"
The incidence of child abuse and
neglect cases attests to the fact that
some parents may act against the
interests of their children."

However, government “is not
without constitutional control over
parental discretion in dealing with
children when their physical or men-
tal health is jeopardized”" The state
as parens patriae may act to protect
children from serious physical and
emotional harm. This may require a
partial or complete severance of the
parent-child relationship. However,
“[flew forms of state action are both
so severe and so irreversible”*There-
fore, there is a delicate judicial bal-
ance to be struck between the rights
of parents to raise their own children
and the obligation of our govern-
ment to protect children—its most
vulnerable citizens—from child

abuse and neglect perpetrated by
parents and guardians against their
own children.

These children in the shadows,
who have been subjected to abuse or
neglect by their own parents or
guardians, and have been removed
from the home and placed in foster
care or relative placement for their
own protection, pose a significant
challenge to our society. Their lives
and, more importantly, their proper
and healthy physical and emotional
development, hang in limbo, awaiting
permanency in the form of either
return to parents who have been
rehabilitated or the application of
other judicial remedies, such as ter-
mination of the parental rights of
their parents and placement for adop-
tion; placement in long-term foster
care; or kinship legal guardianship
involving a form of permanent place-
ment with a relative or family friend.
These are our neediest citizens.

Alarmed by the increasing num-
ber of abused or neglected children
languishing in foster care without
permanent placement, Congress
enacted the Adoption and Safe Fam-
ilies Act of 1997 (ASFA).”' In order to
qualify for continued federal fund-
ing of state child protection agen-
cies, ASFA required states to tighten
their standards in a manner
designed to provide permanency
for foster-placed children more
expeditiously.” The legislative histo-
ry of ASFA reflects an intent to avoid
unnecessary and lengthy stays in
the foster care system, and to pro-
mote stability and permanence by
requiring timely decision-making by
courts to determine whether the
child can safely be returned to his or
her family, or whether they should
be moved into safe and stable adop-
tive homes or other permanent fam-
ily arrangements.* To effectuate that
intent, ASFA imposed many require-
ments on states for processing
abuse and neglect cases of both a
procedural and substantive nature.

As an example of the changes
required, prior to the enactment of
ASFA New Jersey required the Divi-
sion of Youth and Family Services

(DYFS) to meet the more demanding
standard of exerting “diligent efforts”
in attempting family reunification for
children removed from their homes
based on allegations of abuse or
neglect, prior to seeking termination
of parental rights in an effort to
effect permanency. To comply with
ASFA, the New Jersey Legislature
amended NJ.S.A. 30:4C-15.1(@)(3) to
conform to the lesser federal stan-
dard of requiring DYFS to exert “rea-
sonable efforts” to reunify families
prior to seeking termination.**

ASFA also required states to
enact legislation permitting child
welfare agencies to bypass the rea-
sonable efforts criterion where a
parent has subjected the child to
“aggravated circumstances of
abuse, neglect, cruelty or abandon-
ment” New Jersey complied by
enacting N.J.S.A. 30:4C-11.3(a).»

ASFA encouraged states to
increase the number of adoptions of
children in their foster-care system
by providing a $4,000 incentive pay-
ment ($6,000 for special-needs chil-
dren) for each adoption above the
number of adoptions completed
during the previous year.*

ASFA further required states to
amend their laws to require child pro-
tection agencies to move toward ter-
mination of parental rights where a
child has been in foster-care place-
ment for at least 15 of the past 22
months, with certain limited excep-
tions.”” The New Jersey Legislature
complied by enacting amendments
to N.J.S.A. 30:4C-15(f). AFSA also
required states to enact provisions
requiring permanency hearings “no
later than 12 months after the date
the child is considered to have
entered foster care..which hearing
shall determine the permanency plan
for the child that includes
whether...the child will be returned
to the parent, placed for adoption and
the State will file a petition for termi-
nation of parental rights, or [the child
will be] referred for legal guardian-
ship, or...placed in another planned
permanent living arrangement[.]”*
Again, New Jersey complied by enact-
ment of NJ.S.A. 9:6-8.54a(2)(requir-
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There are...many public and private organizations that
advocate for children in our state, and provide
significant resources designed to protect children from
the adverse effects of child abuse and neglect.

ing the court in a Title 9 proceeding
to conduct a permanency hearing no
later than 30 days after placement
where the court has determined that
reasonable efforts to reunify the child
with the parent or guardian are not
required, or no later than 12 months
after placement where reasonable
efforts are required); N.J.S.A. 9:6-
8.54a(3) (requiring periodic reviews
of the permanency plan as deemed
appropriate); and N.J.S.A. 30:4C-61.2
(requiring permanency hearings in
Title 30 cases);see also Rule 5:12-4(h)
(requiring permanency hearings).

It must be noted that there has
been significant criticism of ASFA
citing, inter alia, its failure to define
“reasonable efforts,” its disregard of
age-based differences among chil-
dren, and its failure to reform system
financing resulting in the reduction
of services available to parents for
the exertion of reasonable efforts.”

The federal monitoring of state
court child protection systems is
accomplished through the Court
Improvement Program (CIP), which
was established by the Omnibus
Budget Reconciliation Act (OBRA)
of 1993.% Specifically, OBRA provid-
ed federal funding to state courts to
assess and improve their child pro-
tection court proceedings. The
CIP’s implementation has been
guided by the federal Children’s
Bureau of the Administration on
Children,Youth and Families, within
the U.S. Department of Health and
Human Services, with assistance
from, inter alia, the American Bar
Association’s National Child Welfare
Resource Center on Legal and Judi-
cial Issues; the National Council of
Juvenile and Family Court Judges;
and the National Center on State
Courts. CIP funds are awarded
annually to the highest court of
each state by the Children’s Bureau.

The CIP has been implemented in
the context of other federal efforts

aimed at improving judicial oversight
of child protection and dependency
cases, most notably ASFA. As noted,
ASFA limits the amount of time a child
can spend in out-of-home care, and
led to the development of outcome
measures designed to ensure timely
permanency, safety and well-being of
abused and neglected children. The
premise of the CIP is that permanen-
cy outcomes are most directly related
to court reform. State courts are now
required to ensure that their CIP
reform efforts are in line with the pro-
gram improvement plans resulting
from these federal mandates.

The most recent measure of
New Jersey’s compliance with the
CIP goals, “Final Report of New Jer-
sey State Court Improvement Pro-
gram Reassessment,” June 2005, was
conducted by the National Center
for State Courts.This 119-page doc-
ument, plus exhibits, outlines New
Jersey CIP efforts to comply with
ASFA and other national and federal
standards and guidelines, and pro-
vides a comprehensive examination
and analysis of our court system. In
general, it is a positive report, con-
taining 59 specific recommenda-
tions for improvement.

The Children’s Bureau is charged
with examining and assessing the
child protection agency systems in
each state. It conducted a child and
family services review (CFSR) in
New Jersey for the period Oct. 1,
2002 through March 22, 2004,
assessing the performance of DYFS
on seven child welfare outcomes
pertaining to child safety, perma-
nency and well-being. The bureau’s
final report of the CFSR was issued
on May 21, 2004. The report was
critical of DYFS, finding that New
Jersey was not in substantial con-
formity with any of the seven child
welfare outcomes.

There are, however, many public
and private organizations that advo-

cate for children in our state, and
provide significant resources
designed to protect children from
the adverse effects of child abuse
and neglect. The most time-tested
advocate for children in New Jersey
is the Association for Children of
New Jersey (ACN]), a nonprofit
organization devoted to the rights
of children. ACNJ conducted the
first CIP review of New Jersey’s
child protection system in 1995 and
1996.ACN]J advocates for children’s
rights, conducts many programs,
and issues many excellent publica-
tions, including A Basic Guide to
the New Jersey Court Process for
Resource Families, June 2007.

Additionally, the New Jersey Task
Force on Child Abuse and Neglect
was established by PL. 1996, c. 119,
eff. Dec. 31, 1996, to study and
develop recommendations regard-
ing the most effective means of
improving the quality and scope of
child protective services provided
or supported by state government.
A detailed child abuse and neglect
prevention plan was issued by that
task force on March 22,2002, and is
being implemented by both private
and public entities.!

Turning to our statutory scheme,
NJ.S.A. 9:68.10 requires that “any
person having reasonable cause to
believe that a child has been sub-
jected to child abuse or acts of child
abuse” must inform DYFS immedi-
ately. DYFS is required to investigate
reports of abuse and neglect, and
determine whether continuing a
child in the care and custody of par-
ents or guardian presents an immi-
nent danger to the child’s life, safety
or health,”” and is required to take
appropriate action to safeguard the
child or children from further injury.

The authority of DYFS to bring an
emergent application seeking the
involuntary removal of a child from
his or her place of residency is exclu-
sively derived from two separate
statutory schemes.* The provisions in
Title 9 govern the adjudication of
abuse and neglect cases, while the
provisions inTitle 30 set forth the pro-
cedures for the permanent removal of
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children from their parents.**

In Title 9 proceedings, DYFS
bears the burden of establishing
that the parent or parents have
committed an act or acts of child
abuse or neglect, as broadly defined
in NJ.S.A. 9:6-8.21(¢) by a prepon-
derance of the evidence. In Title 30
proceedings, DYFS must establish,
by clear and convincing evidence,
that the statutory criteria set forth
in N.J.S.A.30:4C-15 or 30:4C-15.1(a)
for termination of parental rights
exist. These statutes do not prohibit
DYFS from bringing a Title 30 pro-
ceeding while a Title 9 proceeding
is pending, nor does the filing of a
Title 30 action require a prior deter-
mination of abuse or neglect.”

Upon substantiating the commis-
sion of acts of child abuse or
neglect, DYFS may immediately
remove the child from the home
and place the child either with an
appropriate available relative or in
foster care, without a court order.*
Moreover, DYFS is authorized to
remove any other child in the home
if it is deemed necessary to avoid
imminent danger to the life or
health of that child. DYFS also is
authorized to arrange for immedi-
ate medical screening and treat-
ment of any removed child.*

Upon removal of a child from
the home pursuant to this authori-
ty, DYFS must apply to the family
part, upon notice to the parents or
guardian, within two court days
seeking temporary care and cus-
tody of the child, by presenting a
verified complaint outlining the
alleged abuse and neglect.*® Upon
the filing of the complaint, the par-
ents or guardian, if indigent, are rep-
resented by the office of the public
defender,”” and the child must be
represented by the office of the law
guardian to help protect the child’s
interests and to express the child’s
wishes to the court.”

Recently, in New Jersey Div. of
Youth and Family Servs.v. B.H.,"" the
court ruled that the defendant par-
ents in child abuse and neglect and
guardianship cases have a fundamen-
tal right to the effective assistance of

counsel.” The court stated that the
test for measuring the claim by a par-
ent of ineffective assistance of coun-
sel is the same two-prong showing in
criminal cases, articulated in Strick-
land v. Washington,” namely: 1) a
showing that counsel’s performance
was deficient as measured by an
objective standard of reasonableness,
and 2) that the deficient perfor-
mance prejudiced the defense to the
extent that the defendant was
deprived of a fair trial, a trial whose
result is thus unreliable. Stated differ-
ently, it must be found there is a rea-
sonable probability that, but for
counsel’s unprofessional errors, the
result would have been different.*

This approach was confirmed by
our Supreme Court in New Jersey Div.
of Youth and Family Servs. v. B.R.,”
with the Court requiring that ineffec-
tive-assistance-of-counsel claims be
raised on direct appeal, rather than in
a postjudgment application.

Note that pursuant to Rule 5:8C,
whenever the welfare of a child is
at issue, the court may appoint a
volunteer court-appointed special
advocate (CASA), who then acts on
the court’s behalf to undertake cer-
tain activities in furtherance of the
child’s interests. Any such CASA
shall be a volunteer associated with
a court-authorized or court-operat-
ed CASA program. The Administra-
tive Office of the Court has promul-
gated guidelines for the CASA pro-
gram and its volunteers, and most
vicinages have CASA volunteers
available to assist the court.

Rule 5:12-1(a) requires DYEFS to
bring the complaint for removal as
a summary proceeding pursuant to
Rule 4:67. Procedurally, Rule 4:67-
2(a) requires that the court con-
duct a hearing at the time the order
to show cause and verified com-
plaint are presented and, if satisfied
with the sufficiency of the applica-
tion, order the defendant(s) to
show cause why final judgment
should not be rendered for the
relief sought.” A judge may not
order temporary removal (or con-
tinued removal) of a child from the
home unless the court finds that

the three conditions set forth in
N.J.S.A. 9:6-8.28(a) have been
established by a preponderance of
the evidence:

(1) the parent or other person
legally responsible for the child's care
was informed of an intent to apply for
any order under this section;

(2) the child appears so to suffer
from the abuse or neglect of his par-
ent or guardian that his immediate
removal is necessary to avoid immi-
nent danger to the child’s life, safety
or health; and

(3) there is not enough time to
hold a preliminary hearing.

These findings must be made on
the record and supported by specif-
ic evidence relied upon by the
judge. This evidence can consist of
documentary evidence, for example
police reports, hospital records,
school records, professional reports.
The evidence also can consist of the
testimony of a DYFS worker, which
may include hearsay statements as
long as the judge is satisfied that the
evidence adduced provides a suffi-
ciently reliable basis upon which to
make the required findings.*

Although Title 30 provides a sepa-
rate basis for an emergent applica-
tion to seek the involuntary removal
of a child from a parent or guardian
(where termination of parental rights
is being sought), most often DYFS ini-
tially proceeds under the authority of
aTitle 9 action, with a Title 30 action
to follow if it determines that its rea-
sonable efforts at reunification have
failed and the child remains in an out-
of-home placement for a period of 15
of the last 22 months.

However, it must be noted that
the requirements for involuntary
removal under Title 30 also balance
the procedural due process rights
of the parent or guardian against
the need to take immediate action
to protect the health and safety of
the child.”

N.J.S.A. 30:4C-12 requires DYFS
to investigate complaints of child
abuse or neglect.In aTitle 30 action,
prior to seeking legal custody of a
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child, DYFS must show, by clear and
convincing evidence, that reason-
able efforts were undertaken to
keep the family intact,” unless DYFS
otherwise establishes by clear and
convincing evidence that the parent
or guardian has subjected the child
to aggravated circumstances con-
sisting of extreme forms of violence
that place the child’s health or safe-
ty at risk, such that DYFS need not
establish such reasonable efforts.

In aTitle 9 proceeding, following
an order of temporary removal, the
family part must hold a hearing on
the next court day to determine
whether the child’s interests require
continued removal and protection
to avoid ongoing risk to the child’s
life, safety or health, pending final
disposition of the complaint.>' All rel-
evant reports of DYFS, expert
reports or other documents upon
which DYFS intends to rely, shall be
provided to the court and to counsel
on the first return date of the order
to show cause, or as soon as practi-
cable after they become available.>

The family part then conducts a
case management conference no
later than 30 days from the return
date of the order to show cause,
and shall enter any necessary order
pertaining to the safety and well-
being of the child.”® A factfinding
hearing shall also be ordered to
determine whether the child is an
abused or neglected child as
defined in the statute.>* Without
question, the judge’s determination
will have a profound impact on the
lives of families embroiled in this
type of a crisis.

Judicial findings based on
unspecified allegations, hearsay
statements, unidentified documents
and unsworn colloquy from attor-
neys and other participants erodes
the foundation of the twin pillars
upon which the statute rests: 1) that
no child should be exposed to the
dangers of abuse or neglect at the
hands of their parent or guardian;
and, commensurately, 2) that no
parent should lose custody of his or
her child without just cause.”

Upon completion of the fact-

finding hearing that results in a
determination, by a preponderance
of the credible evidence, that child
abuse or neglect has been perpe-
trated by the parents or guardian, a
dispositional hearing pursuant to
N.J.S.A. 9:6-8.45 may commence
immediately to determine whether
to release the child to the custody
of the parents or guardian; continue
out-of-home placement; require
therapeutic services for the person
found to have abused or neglected
the child; or otherwise enter an
order of protection.”

The criteria for sustaining or dis-
missing a Title 9 abuse or neglect
complaint are set forth in N.J.S.A.
9:6-8.50, which requires the judge
to make specific findings, state the
grounds for such findings and base
those findings on competent reli-
able evidence.” Testimonial evi-
dence must be presented through
witnesses who are under oath and
subject to cross-examination.”® It
must be noted that even a stipula-
tion in an abuse or neglect case
must stand the scrutiny of having a
factual basis to support it.**

If the court makes a finding of
abuse or neglect, the court must
then determine whether a prelimi-
nary order pursuant to N.J.S.A. 9:6-
8.31, determining the placement
status of the child and ordering the
application of required services for
the child and family, is required
prior to the final order of disposi-
tion. The adjudication at a fact-find-
ing hearing that the defendant(s)
have perpetrated acts of abuse or
neglect upon the child is interlocu-
tory in nature and cannot be
appealed prior to a dispositional
order without leave of court.*

In New Jersey Div. of Youth and
Family Servs. v. 8.8.,°" the court con-
sidered the interesting issue of
whether a battered wife can be
found to have abused her child pur-
suant to N.J.S.A. 9:6-8.21(0),
because the child was present and
at times in her arms, unharmed,
when the mother was attacked by
the child’s father during an act of
domestic violence, and the mother

chose to remain in the violent rela-
tionship. The court reversed the
family part’s finding that such con-
duct constituted child abuse
because there was no evidence
adduced that emotional harm had
been sustained by the child as a
result of simply witnessing the
domestic violence, or that the child
was emotionally endangered by the
failure of the mother to obtain a
domestic violence restraining order
against the father.®> The court
emphasized that the focus of the
family part’s inquiry in such cir-
cumstances must center upon the
question of whether the mother
caused injury to the child and, if
not, whether the mother is likely to
do so in the future.® The court
declined to take judicial notice that
domestic violence begets emotion-
al distress or other psychic injury in
child witnesses, finding that abuse
cannot be assumed.*

This approach is consistent with
the elongated battle over that same
issue that began with U.S. District
Court Judge Jack Weinstein’s conclu-
sion that the practice, by the city of
New York child protection agency, of
removal of bystander children from
the custody of their battered moth-
ers, without a finding of harm to the
children, constituted a violation of
both the mothers’ and the children’s
constitutional procedural and sub-
stantive due process rights.®

The Second Circuit, in Nicholson
v. Scoppetta,” concluded that the
policy of avoidance of unnecessary
constitutional adjudication, where
state law is uncertain, dictated the
certification to the state of the
question of whether the definition
of a “neglected child” under New
York law includes instances in
which the sole allegation of neglect
is that the parent allowed the child
to witness domestic violence
against the caretaker.”” In Nicholson
v. Scoppetta,” the court ruled,
under New York law, that although
domestic violence may be a permis-
sible basis to make a finding of
neglect, not every child exposed to
domestic violence is at risk of
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impairment.

Another area of interest in Title 9
cases is the extent to which DYFS is
entitled to the release of informa-
tion concerning the alleged perpe-
trator of abuse or neglect from the
county prosecutor’s office. In New
Jersey Division of Youth and Fam-
ily Servs. v. Robert M., the court
ruled that the statutory scheme and
administrative regulations of DYFS
envisioned cooperation between
that agency and law enforcement,
as well as the prosecutor’s obliga-
tion to work collaboratively with
DYES. In New Jersey Div. Of Youth
and Family Services v. HB.,” the
court ruled that the family part had
erred in denying the application by
DYFS to compel the county prose-
cutor to turn over the Megan’s Law
file it maintained concerning the
alleged child abuser.

The issue of cooperation
between the prosecutor’s office
and DYFS concerning mutual dis-
closure of information, where the
same act alleged to constitute the
basis for a Title 9 proceeding also
forms the basis of a criminal inves-
tigation, was recently addressed, at
least partially, by the Supreme
Court’s adoption of Rule 5:12-6 on
June 15, 2007, effective Sept. 1,
2007. Rule 5:12-6(a) requires coor-
dination between the Law Division
and family part of the issue of the
extent of visitation or contact, if
any, between the alleged perpetra-
tor and the child. Rule 5:12-6(b)
provides for a non-binding confer-
encing procedure, on notice to all
counsel, by a judge designated by
the assignment judge when there is
an issue between DYFS and the
county prosecutor on the extent of
sharing of information concerning
a criminal investigation of the inci-
dent that forms the basis of the Title
9 proceeding.

The dispositional hearing, which
may immediately follow the fact-
finding hearing, is one where the
court determines what order
should be made in light of the find-
ing of abuse or neglect.” As with
the fact-finding hearing, only mater-

ial and relevant evidence may be
admitted. NJ.S.A. 9:6-8.51(a) out-
lines the available dispositions,
which could include suspending
the judgment; releasing the child to
the custody of his or her parents or
guardians; placing the child with a
relative or suitable person; placing
the defendant(s) on probation; and
requiring therapeutic services for
the defendant(s). The purpose of
the dispositional hearing is to allow
an inquiry into the surroundings,
conditions and capacities of the
persons involved in the proceed-
ings in order to fashion an appro-
priate order of disposition. More-
over, cases where a child has been
removed from the home must be
given priority, and any adjourn-
ments should be for as short a time
as possible.”

It should be noted that N.J.S.A.
9:6-8.54(a) requires the court to
make a specific finding that DYFS has
made reasonable efforts to prevent
placement before placing a child in
the custody of a relative, unless “rea-
sonable efforts” are not statutorily
required pursuant to N.J.S.A. 30:4C-
11.2 or NJ.S.A. 30:4C-11.3.

N.J.S.A. 30:4C-15 outlines the
circumstances under which DYFS
is required to file a guardianship
complaint in the family part seek-
ing to terminate parental rights.
They include when a court has
entered a finding against the parent
or parents of abuse, abandonment,
neglect or cruelty pursuant to
Chapter 6 of Title 9;” where the
best interests of a child under the
care or custody of DYFS require
that the child be placed under
guardianship;” where, notwith-
standing reasonable efforts exerted
by DYFS, the parent or parents
have failed to remove the circum-
stances that led to the removal or
placement of the child, although
physically and financially able to do
so, for a period of one year;” when
the parent or parents have aban-
doned the child;™ or where the par-
ent has been found to have com-
mitted certain criminal acts involv-
ing the child or another child of

the parent.”

As noted above, a complaint for
guardianship seeking termination
of parental rights must be filed
when any one of these enumerated
circumstances has been estab-
lished, but no later than when the
child has been in an out-ofhome
placement for 15 of the most recent
22 months. DYFS is not required to
file a guardianship complaint if the
child is being cared for by a relative
and a permanent plan can be
achieved without necessitating ter-
mination of parental rights; there is
a documented compelling reason
for determining that the filing of a
guardianship complaint would not
be in the best interests of the child;
or DYFS has not provided reunifica-
tion services to the family it deems
necessary within the time period in
its case plan.”

DYFS almost always initiates a
guardianship complaint pursuant to
N.J.S.A. 30:4C-15(c), contending
that the “best interests” of the child
dictate that parental rights be ter-
minated and that the child be
placed under the guardianship of
DYFS for all purposes, including
placement for adoption. When the
child’s biological parents resist ter-
mination of parental rights, the
court’s function is to decide
whether the parent can raise the
child without causing harm.”

The cornerstone of that inquiry
is not whether the parents are fit,
but whether they can become fit to
assume the parental role within
time to meet the child’s needs.
“The...analysis entails strict stan-
dards to protect the statutory and
constitutional rights of the natural
parents” The burden rests on DYFS
“to demonstrate by clear and con-
vincing evidence” that risk of “seri-
ous and lasting [future] harm to the
child” is sufficiently great as to
require severance of parental ties.®

The balance between fundamen-
tal parental rights and the state’s
parens patriae responsibility is
achieved through application of the
statutory best interests of the child
standard set forth in N.J.S.A. 30:4C-
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15.1a.®" Under that standard,
parental rights may be severed
when:

(1) The child’s health and develop-
ment have been or will continue to be
endangered by the parental relation-
ship;

(2) The parent is unwilling or
unable to eliminate the harm facing
the child or is unable or unwilling to
provide a safe and stable home for
the child and the delay of permanent
placement will add to the harm. Such
harm may include evidence that sepa-
rating the child from his foster parents
would cause serious and enduring
emotional or psychological harm to
the child;

(3) The division has made reason-
able efforts to provide services to help
the parent correct the circumstances
which led to the child's placement
outside the home and the court has
considered alternatives to termination
of parental rights; and

(4) Termination of parental rights
will not do more harm than good.®

These standards are neither dis-
crete nor separate. They overlap to
provide a composite picture of
what may be necessary to advance
the best interests of the children.®
The considerations involved in
determining parental unfitness are
“extremely fact sensitive,” and
require particularized evidence that
addresses the specific circum-
stances of the specific case.*

Transferring guardianship to the
state terminates all parental rights of
the natural parents, permanently
cutting off the relationship between
the children and their biological
parents, and is a prerequisite to hav-
ing a child adopted.”® Generally,
these cases focus on past abuse and
neglect, and on the likelihood of it
continuing, 7.e., whether the parents
can raise their children without
causing them future harm.*

The first prong of the four-prong
test contained in N.J.S.A. 30:4C-
15.1(a) focuses on whether there is
harm to the child as a result of the
parental relationship to the extent

that it threatens the child’s health
and will likely have continuing dele-
terious effects on the child if the
parent-child relationship contin-
ues.”” Recently, in New Jersey Div. of
Youth and Family Servs. v. G.L.,»
the Court emphasized that NJ.S.A.
30:4C-15.1(a) is conduct-based, and
a court’s finding that the determina-
tion by the mother that continuing a
relationship with the father threat-
ened the child must be based on
facts established by clear and con-
vincing evidence, not speculation.

In G.L., there was nothing to sug-
gest that the mother was not an able
parent, or that she had conducted
herself in a way that did not secure
the safety of the child.® Stated dif-
ferently, guilt by association is not
sufficient; it is one’s conduct that is
measured against the statutory stan-
dard. As noted, DYFS bears the bur-
den of establishing each prong by
clear and convincing evidence.

The second prong is aimed at
determining whether the parent
has cured and overcome the initial
harm inflicted, and is able to con-
tinue the parental relationship
without recurring harms to the
child.” Alternatively, DYFS may
show that the parent is unable to
provide a safe and stable home for
the child, and that the delay in
securing permanency for the child
continues or adds to the harm.”
The key issue in this best interests
evaluation is not whether the bio-
logical parents are fit but rather
whether they can cease causing
harm to their child.”

The third element DYFS must
establish by clear and convincing
evidence is that it has undertaken
reasonable efforts (assuming they
were not otherwise excused pur-
suant to NJ.S.A. 30:4C-15.2 or -
15.3) to provide services to the par-
ents to help then correct the cir-
cumstances that led to the child’s
placement outside the home, and
that the court has considered alter-
natives to termination of parental
rights. The question of whether rea-
sonable efforts have been undertak-
en will vary depending upon the

circumstances of the removal.”

The final prong requires DYFS to
show that the termination of
parental rights will not do more
harm than good. Basically, DYFS
must establish whether, after con-
sidering and balancing the relation-
ship between the child and the par-
ent,and that between the child and
the foster or placement parents,
the child will suffer a greater harm
from the termination of the child’s
ties with the biological parents
than from the permanent disrup-
tion of the child’s relationship with
the foster or placement parents.”
Obviously, this fourth prong is relat-
ed to the first and second prongs,
where the focus is on parental
harm to the child.”” Thus, the
child’s need for stability and per-
manency emerges as the central
thrust in guardianship cases.*”

In New Jersey Div. of Youth and
Family Servs. v. M.M.,” in analyzing
this fourth prong, the Court noted
“that reunification becomes increas-
ingly difficult with the passage of
time because a child may develop
bonds with his or her foster family
and gain a sense of permanency/[,]”
and that “DYFS should communi-
cate a sense of urgency to parents
who are attempting to regain cus-
tody of their children and that they
should present relevant evidence
[of their parenting plan] as soon as
possible.”*®

A final order terminating parental
rights and placing the children in
the care, custody and guardianship
of DYFS, if sustained on appeal,
places children in circumstances
where they can be adopted. Assum-
ing a successful adoption or place-
ment, these children can emerge
from the shadows. However, it is a
long, arduous process, and far from
perfect in an imperfect world.

However, many children who are
subjected to child abuse and
neglect by their parents, and are
removed from the home, do not get
the ultimate benefit of adoption.
They may not be adoptable because
they have special needs or may be
too old. Rather, they secure perma-
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nency of sorts through placement
in long-term foster care, or through
a kinship legal guardianship pur-
suant to N.J.S.A. 3B:12A-1 to -7,
effective Jan. 1, 2002, where the
court can appoint as guardian a per-
son who has a kinship relationship
(defined as a family friend or a per-
son with a biological or family rela-
tionship with the child)” with the
child and has been providing care
and support for the child while the
child has been residing in the care-
giver’s home for either the last 12
consecutive months or 15 of the
last 22 months.'*

The kinship legal guardian then
has the same rights and responsibil-
ities as a birth parent, but the bio-
logical parental relationship is not
terminated and visitation with the
biological parents may be permit-
ted if court ordered."' In effect, a
kinship legal guardianship is a statu-
torily created new relationship
designed to seek another alterna-
tive permanent placement option
where adoption is neither feasible
nor likely.'”

Finally, it should be noted that
there is a parallel court proceeding
occurring whenever a child is
placed outside the home by DYFS,
pursuant to voluntary placement or
a court order. The Child Placement
Review Act'® (CPRA), requires that
DYES file a notice of placement in
the family part within five calendar
days of the child’s placement outside
the home pursuant to a voluntary
agreement or court order. Within 15
days of receipt of that notice, the
family part enters an order directing
DYFS to submit a placement plan for
the child, which is reviewed by a
child placement review board.'"*

The assignment judge of each
county must appoint one or more
child placement review boards,
consisting of five members on each
board, in accordance with N.J.S.A.
30:4C-57. These boards act on
behalf of the family part in review-
ing the case of every child placed
outside the home, reviewing those
placements within 45 days of the
initial placement, with periodic

reviews at least every 12 months
thereafter. Specific criteria for those
reviews is set forth in N.J.S.A.30:4C-
58(a-).

Essentially, these boards serve as
the court’s watchdogs over the
activities of DYFS, the parents or
legal guardian with respect to a
child’s placement, to assure the per-
manency plan is appropriate; that
appropriate services are being pro-
vided to the child and the child’s
temporary caretaker; that the wish-
es of the child are being considered;
whether any ordered visitation is
occurring; and whether reasonable
efforts, if required, are being exerted
toward family reunification.

Notices of the reviews by the
child placement review boards are
sent to DYFS, the child, the parents
or legal guardian, the temporary
caretaker, any agencies that have an
interest in the welfare of the child,
and all counsel.'” The board then
submits a report to the family part
of its findings and recommenda-
tions within 10 days after comple-
tion of its review.'” The court can
then schedule a summary hearing,
on notice to all parties, counsel and
the board, to review those findings
and recommendations or enter an
appropriate order concerning the
child’s placement.'”

These boards can be very effec-
tive in advocating for the child’s
best interests by reviewing and
determining the appropriateness
of the permanency plan and its
effectuation. Although it varies
from vicinage to vicinage, some
courts take full advantage of the
board’s activities and conduct reg-
ular summary hearings. It also
should be noted that until perma-
nency is achieved the family part
does not lose jurisdiction over the
child and family in terms of peri-
odic reviews of the permanency
plan when it grants the termina-
tion of parental rights pursuant to
N.J.S.A.30:4C-15.1(a)."®

N.J.S.A. 30:4C-62 establishes a
Child Placement Advisory Council,
consisting of one member from
each child placement review

board, to review policies and pro-
cedures; to advise the Supreme
Court concerning rules governing
the practices of the review boards
and training needs, and to issue an
annual report to the Court, gover-
nor and Legislature on the effec-
tiveness of the Child Placement
Review Act.

In summary, Congress and the
states make an enormous financial
and human resources commitment
each year in an attempt to address
complex issues of child abuse and
neglect, family reunification,
parental rights, and permanency for
children in an effort to assist those
children who live in the shadows of
uncertainty, while at the same time
balancing the rights of parents.The
success of this struggle will, to
some degree, dictate the future
shape and nature of our society.The
intentions of those devoted to this
worthwhile struggle are sincere,
and ultimately, it is the continuous
obligation of the courts to assure its
success while balancing the rights
of all concerned. ®
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New Motion Rules
Continued from Page 128

issue tentatives. I suggest if there is
any doubt of the efficacy of this
practice, they should come to
Burlington County, or to the other
counties in which tentatives have
become commonplace, to see how
well tentatives work and how
much they serve the public’s inter-
est. Although some might advocate
making tentatives mandatory, bet-
ter that the practice expand by the
example set by those vicinages in
which they are now commonplace.

Every rule change will have not
only its proponents but also its
detractors. Extending motion
times, however, should improve the
system, should aid those who reply
to motions served upon them, and
should give more time for judges to
carefully reflect upon the relief
sought. B
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Domestic Violence and the Unfortunate
Byproduct of Police-Conducted Pretextual
Searches for Contraband

by Steven R. Enis and Jobn E. Hogan

n 1991, the state of New Jersey

enacted the Prevention of

Domestic Violence Act of 1991"

to address the serious threat to
thousands of people in this state
who annually suffer from the physi-
cal and mental abuse unique to the
domestic environment. In crafting a
statutory scheme that would pro-
vide a meaningful remedy to vic-
tims of domestic violence, by way
of supplement to the existing crim-
inal code, the Legislature deemed it
appropriate and necessary to com-
pel law enforcement officers to
arrest and charge suspects in
domestic violence investigations
where the responding officers are
able to verify, through specific statu-
torily enumerated indicia, that there
is probable cause to conclude that
an act of domestic violence had
occurred.? Thus, under certain cir-
cumstances, the act leaves the
responding officers or complaining
victim with no discretion to avert a
complaint (although the complain-
ing victim could elect not to file for
a domestic violence restraining
order by signing a victim notifica-
tion form).

The desired effect of this provi-
sion was to document and prose-
cute countless, verifiable domestic
violence cases that might otherwise
have gone uncharged due to reluc-
tant victims, clever suspects, or the
improper exercise of discretion by
law enforcement.

Our laws now recognize that
there are often forces at play that
may hinder a victim’s ability to pur-

sue charges, or may dissuade police
from making an arrest. Of course,
police remain authorized, in their
discretion, to arrest and charge
alleged perpetrators absent those
factors enumerated in the statute.
Moreover, the act further empow-
ers victims to seek restraining
orders to prevent further unwanted
victim contact.

Domestic violence investigations
conducted pursuant to the act do
not necessarily end at the arrest of
the suspect and issuance of a crimi-
nal complaint and temporary
restraining  order. Subsequent
amendments to the statute have
extended law enforcement respon-
sibilities with regard to the seizure
of property. The Prevention of
Domestic Violence Act directs law
enforcement officers to “seize any
weapon that is contraband, evi-
dence or an instrumentality of a
crime,”® and inquire about and seize
weapons that would expose the
victim to a risk of serious bodily
injury. In addition, should a tempo-
rary restraining order be obtained,
the court issuing the restraining
order may issue an order com-
pelling law enforcement to search
for and seize any weapons pos-
sessed by the defendant, at any loca-
tion where the court has cause to
believe weapons are located.”

All weapons seized pursuant to
the foregoing provisions must be
turned over to the county prosecu-
tor’s office, and upon notice to the
defendant within 45 days of the
seizure, the weapons may be forfeit-

ed along with the firearms purchas-
er identification card; thereby pre-
venting the defendant from pos-
sessing firearms in the future.’
Notably, even where restraining
orders and criminal complaints are
dismissed, either voluntarily by the
alleged victim or at the conclusion
of a plenary hearing, a prosecutor’s
office may nevertheless succeed in
a forfeiture action depending on
the attendant circumstances and
traits of the defendant.

While the Prevention of Domes-
tic Violence Act serves an important
and essential purpose in the protec-
tion of previously averse victims,
not all who rely on its profound
protections are righteous in their
motivations. In Bresocnik v. Galle-
gos, the Appellate Division
addressed the trivialization of the
Prevention of Domestic Violence
Act, stating: “the law is not designed
to interdict all forms of unpleasant
exchanges between parties. The law
has serious consequences to the
personal and professional lives of
those who are found guilty”” The
court further explained that: “the
law is not a primer for social eti-
quette and should not be used as a
sword to wield against every
unpleasant encounter or annoying
interaction that occurs between
household members, spouse, par-
ents or those who have had a dating
relationship.”®

One of those serious conse-
quences is the right of an officer to
search for weapons and contra-
band.This issue has raised concerns
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of late, due to a decision finding
that police improperly invoked the
authority to search for contraband
under circumstances clearly going
beyond the provisions of the act. In
State v. Dispoto,” the Supreme
Court of New Jersey suppressed
contraband seized as a result of an
improperly obtained domestic vio-
lence restraining order. The Court
held that: “the remedial protections
afforded under the [New Jersey Pre-
vention of Domestic Violence Act]
are intended for the benefit of vic-
tims of domestic violence and are
not meant to serve as a pretext for
obtaining information to advance a
criminal investigation.”"

In Dispoto, New Jersey State
Police received information from a
previously untested informant that
the defendant was involved in ille-
gal narcotics trafficking and orga-
nized crime. The informant further
relayed that the defendant had
asked the informant if he knew any-
one who would kill his wife. Police
took no steps to corroborate the
informant’s claims, and, significant-
ly, failed to warn the defendant’s
wife that she might be in danger. In
fact, the informant’s next conversa-
tion with the defendant actually
revealed that the defendant no
longer had any interest in killing his
estranged wife. Investigators con-
cluded that there was insufficient
evidence to support a continued
criminal investigation for murder-
for-hire, but, nevertheless, proceed-
ed to the defendant’s wife’s home
and advised her that her husband,
from whom she had been separated
for two years, “was attempting to
hire someone to kill her”" Investi-
gators made no mention of the sec-
ond statement indicating a change
in the defendant’s interest—clearly
attempting to influence the pur-
ported victim’s belief that she may
be in immediate danger. In fact,
state investigators encouraged the
defendant’s wife to pursue a
restraining order, and even accom-
panied her to the local police
department.

A temporary restraining order

was issued based upon the infor-
mant’s claims and two earlier
reports of domestic violence. More-
over, the state investigator further
sought and obtained authority to
conduct a search for weapons in
accordance with the Prevention of
Domestic Violence Act. The defen-
dant was served with the tempo-
rary restraining order and a domes-
tic violence search warrant later in
the evening.

The search  warrant  was
employed to search the defendant’s
office where contraband was located
in an employee’s desk. The defendant
was then taken to his residence, and,
pursuant to the domestic violence
search warrant, he surrendered a
revolver he had illegally obtained.
The defendant was immediately
placed under arrest; however, the
investigators continued the weapons
search, ultimately leading to the
seizure of two pounds of marijuana.

Following indictment, the defen-
dant sought a suppression of the
weapon and narcotics charges on
the ground that there was insuffi-
cient legal grounds to justify the
domestic violence search warrant.
The Law Division granted the
defendant’s motion to suppress,and
the state appealed. The Appellate
Division affirmed the Law Divi-
sion’s suppression order."” The state
petitioned for certification, which
was granted."

Upon reviewing the manner in
which the law enforcement officers
employed the tools afforded under
the Prevention of Domestic Vio-
lence Act, through a manipulation
of the purported victim, the Court
concluded there was simply no evi-
dence to support a conclusion that
an act of domestic violence had
occurred. The Court observed that
the purported basis for the domes-
tic violence claim—an alleged
threat to kill—lacked sufficient
probable cause to sustain a charge
of terroristic threats in light of the
contradictory claims by the infor-
mant and lack of corroboration of
the threat. The Court noted that,
pursuant to NJ.S.A. 2C:12-3(a), a

person is guilty if he or she threat-
ens to commit any crime of vio-
lence with the purpose to terrorize
another." Furthermore, pursuant to
N.J.S.A. 2C:12-3(b), a person is
guilty if he or she threatens to kill
another with the purpose of
putting him or her in imminent fear
of death under circumstances rea-
sonably causing the victim to
believe the immediacy of the threat
and likelihood that it will be carried
out. Neither of the aforementioned
standards was satisfied.

Finally, in rejecting the investiga-
tor’s methods, the Court explained:

[plermeating the series of events
that transpired is the sense that the
domestic violence search warrant was
being used by law enforcement repre-
sentatives to uncover evidence of crim-
inal behavior unrelated to defendant’s
alleged acts of domestic violence.

Thus, although there is in this
record no apparent harm that was vis-
ited on defendant as a result of the
immediate protective temporary
restraining order thrown around [his
wife], the invalid domestic violence
search warrant with which defendant
rightly complied at the time may not
be used as a bootstrap mechanism to
obtain evidence to sustain issuance of
a criminal search warrant. The evi-
dence that was produced through
defendant’s compliance with the
domestic violence search warrant con-
sequently constituted fruits of the poi-
sonous tree and must be suppressed.'®

While it is apparent that our high-
est court has expressed disapproval
for the employment of our domestic
violence laws in the manner set
forth in Dispoto, it is disconcerting
that our courts could be compelled
to uphold similarly obtained search
warrants where the allegations sup-
porting the underlying domestic vio-
lence claims are slightly more sub-
stantial, yet equally as misleading.
While the goal of law enforcement
in the Dispoto case was no doubt
the prosecution of illegal activity, the
apparent misuse of the domestic

Continued on Page 150
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COMMENTARY

An Open Question—Assembly Bill 2557

and Adoption in New Jersey

by Amanda S. Trigg and Jeffrey B. Hodge

enate Bill S-1087, passed by

the Senate on Dec. 4, 2000,

and proposed Assembly Bill A-

2557, presently before the
Human Services Committee, deal
with the issue of open adoption in
New Jersey. In brief, the legislation
would allow access to an adopted
person’s original birth certificate,
thereby providing the identity of
the individual’s biological parents,
upon a request by an adult adopted
person, the adult descendants of a
deceased adopted person, or the
adoptive parents of a minor adopted
person. However, disclosure would
not be automatic; a birth parent
could submit a notarized request for
non-disclosure, or could make such
request in person. Consent to dis-
closure would be presumed, howev-
er,absent a non-disclosure request.A
valid non-disclosure request would
not eliminate an adopted person’s
access to all information regarding
birth parents, since its implementa-
tion would require a birth parent to
provide certain family history infor-
mation, which would be available.
By allowing for identification of
birth parents by adopted individu-
als, A-2557 would facilitate commu-
nication between them. In the event
of a non-disclosure request, A-2557
would provide a mechanism for the
transfer of information from one
generation to the next.

It may be more than curiosity
that fuels interest in one’s biologi-
cal family. Specifically, proponents
of opening adoption records argue
that every individual, whether
adopted or not, requires access to

family medical history. Numerous
medical conditions have a genetic
component and, as such, knowl-
edge of family medical history
alerts a person to potential health
problems and informs medical
diagnosis and treatment. As adopt-
ed children reach adulthood, this
information may become increas-
ingly important.

Supporters of opening adoption
records also argue that adopted
children have a right to information
about their religious and cultural
history that can only be obtained
from their birth parents. Since
membership in certain ethnic pop-
ulations may predispose individuals
to particular genetic diseases, such
information can be medically rele-
vant. For many, knowledge that they
are linked by birth to a larger reli-
gious or cultural group may itself be
profoundly significant.

Ignorance of one’s personal histo-
ry also may raise certain uncomfort-
able possibilities, say open-adoption
advocates. They assert, for example,
that an open-records system can free
adopted persons from concerns
regarding incest. While the chances
that inadvertent incest would occur
appear remote, the possibility cer-
tainly exists if family history remains
unknown and the most basic of
questions unanswered.

By examining the opening of
adoption records in other U.S.
states, such as Alabama, New Hamp-
shire, and Oregon, and in other
countries, such as Israel and Scot-
land, proponents of open adoption
have argued that the benefits of

these laws, in the form of increased
adoption rates and decreased abor-
tion rates, are evident.

A common argument in the
debate on whether to open adop-
tion records is that many of the ben-
efits can be secured through less
forceful means, e.g. through a mutu-
al consent registry. This type of reg-
istry allows adopted persons and
birth parents to register and pro-
vide information voluntarily. In this
way, only those who are willing to
forego their privacy are involved.
However, the effectiveness of this
type of solution has been chal-
lenged. Of concern are those indi-
viduals who would welcome con-
tact, but, in the absence of any
mechanism to prompt action, fail to
take the necessary steps to register,
or are unable to register. For exam-
ple, a birth parent may live out of
state and be unaware of the reg-
istry, or be ill, deceased, or incarcer-
ated. Essentially, there are many
potential reasons why a person may
fail to register that are unrelated to
a wish for privacy or a desire to per-
manently sever all ties with a child.

The cornerstone of arguments
advanced in opposition to open
adoption records is that it is
destructive to privacy interests.The
decision to place a child with adop-
tive parents is a personal and, typi-
cally, difficult one. Opponents of
open adoption suggest that some
percentage of expectant mothers,
fearing a breach of privacy, will
forego adoption and instead turn to
the anonymity of abortion.

While A-2557 does provide a
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mechanism for birth parents to
maintain their anonymity, oppo-
nents point out that it does so by
requiring these individuals to take
affirmative steps. In order to limit
the information available to chil-
dren, under A-2557 a request for
non-disclosure must be made by
way of a notarized writing or in per-
son. Additionally, even if a non-dis-
closure request is made, the
requesting birth parent must then
submit, within 60 days, a family his-
tory form covering the medical, cul-
tural, and social history of the birth
parent. If the birth parent fails to
submit this form, the request for
non-disclosure is deemed void.

Opponents of A-2557 argue that
these requirements are too burden-
some and difficult to understand,
particularly for those who may have
trouble with the language or who
reside out of state. Birth parents
who are unfamiliar with the law
may not realize that steps need to
be taken to maintain their privacy.
Further, as the bill applies to per-
sons who have already placed their
children up for adoption, and to
those who now reside outside New
Jersey, there is a significant likeli-
hood that many individuals will be
unaware that the law has been
passed, thereby missing the oppor-
tunity to request non-disclosure.

It has been argued that open
adoption fails to consider adequate-
ly the psychological aspect of adop-
tion, specifically the need birth par-
ents may feel to separate them-
selves from the trauma of giving up
a child and move on with their
lives. Opponents of A-2557 have
suggested that birth parents whose
identitying information is available
may have greater difficulty putting
the adoption behind them due to
the lingering possibility that they
may be contacted by the adopted
child, or by the adoptive parents.

The absence of a sunset clause
in the bill has been identified by
opponents as another area of con-
cern. While there is a provision in
the bill for preparation of a report
by the commissioner of health and

senior services, in consultation
with the commissioner of human
services, providing data on how A-
2557 was used and by whom,
opponents challenge whether this
is sufficient to determine if it has
had a positive impact.

It has been suggested that A-
2557 would conflict with New Jer-
sey’s Safe Haven Infant Protection
Act,’ which allows for the anony-
mous surrender of infants younger
than 30 days old without fear of
abandonment charges against the
parents. The act provides that a
child may be left either by the par-
ents, or by someone acting for the
parents, at specified locations,

Sometimes overlooked in the
debate on open adoption is consider-
ation of what “open” actually means.
While the phrase “open adoption”
may imply a binary state, either open
or closed, the characteristic of open-
ness is more accurately seen as occu-
pying a spectrum, with degrees of
openness. Without an understanding
of this concept, opponents argue, it is
easy to develop a distorted picture of
the wishes of the majority of birth-
mothers. For example, a birth mother
might wish to be an active partici-
pant in the placement of a child with
adoptive parents. This may take the
form of assisting in the review of
applications and even meeting with

A common argument in the debate on whether to
open adoption records is that many of the benefits can
be secured through less forceful means, e.g. through a

mutual consent registry.

specifically a hospital emergency
room or a police station, without
need to divulge any identifying
information. Provided there is no
evidence that the child has been
abused, anonymity is complete.
Consequently, access to an original
birth certificate of a child surren-
dered under the act would be irrel-
evant to the question of anonymity
as it would have no information
identifying the birth parents.

Even without an actual conflict
between the Safe Haven Infant Pro-
tection Act and open-adoption legis-
lation, there is concern that the act
would be misused. The anonymity
and immediacy of giving up a child
under the act might appeal to those
who wish to avoid the ongoing, and
more burdensome, requirements of
A-2557. The act thus becomes a
loophole to avoid the requirements
of open adoption. It is also possible,
of course, that individuals with
incomplete or incorrect knowledge
regarding the act, and any enacted
open adoption legislation, could
mistakenly believe their ability to
remain anonymous had been lost.
This might cause erosion to the ben-
efits afforded by the act.

adoptive parents prior to placement.
In some cases, birth mothers attempt
to secure agreements from prospec-
tive adoptive parents to provide the
birth mother with ongoing informa-
tion, such as photographs and contin-
uing updates. A birth mother may be
open to the possibility of meeting
with a child placed with adoptive
parents after the child has reached
adulthood.

Opponents of open adoption
maintain that such involvement by
the birth mother is distinct from total
openness. Even a birth mother who
meets with prospective parents, and
seeks updates on the child’s progress
and well-being, may be reluctant to
exchange identifying information
with adoptive parents, or to have per-
sonal contact with either them or the
child after placement.

Opponents of mandatory open-
ness argue that supporters of open
adoption records intentionally
obscure the issue of the degree of
openness. By so doing, advocates of
open adoption are able to enlist the
support of individuals who favor
some level of openness, though not
necessarily to the extent contem-

Continued on Page 154
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Don’t Wait Up—Issues in Juvenile Justice

by Charisa A. Smith

t is 10:30 p.m. on a warm Friday

night in July, and countless par-

ents in America are facing the

same dilemma, wondering
where their teenager is and what
on earth he or she is getting into.At
around 3:47 a.m., a knock echoes
on the door of one New Jersey
home. The Marshalls have been
eagerly awaiting the arrival of their
son, and he is standing at the
doorstep at long last, looking
disheveled and sheepish. Perhaps
the sheepishness is due to the

nies, criminologists, and parents see
as common sense, namely that
teenagers are more likely to thrill-
seek, act impulsively, be influenced
by peer pressure, and seek short-
term satisfaction simply because of
their developmental stage. Lucky
for the Marshalls in the scenario
above, the officer agreed to escort
Ben home rather than booking and
holding him in juvenile detention.
New research on juvenile psy-
chosocial and neurological develop-
ment comes at a time when some

It turns out that new scientific advances can now
confirm what scores of auto insurance companies,
criminologists, and parents see as common sense,
namely that teenagers are more likely to thrill-seek, act
impulsively, be influenced by peer pressure, and seek
short-term satisfaction simply because of their

developmental stage.

stern-looking police officer stand-
ing next to him.The Marshalls now
pose the age-old question to their
son, Ben: “What were you doing
cruising Hamilton’s streets at that
time of night with four of your
friends, and why on earth did you
think it was OK to drag race with
another car at the stoplight?”

Ben’s answer may surprise you.
Essentially, Ben and his friends were
caught in the heat of the moment,
and dared the driver of their car to
play a deadly game.When Ben’s par-
ents ask what he was thinking, Ben
replies,“I don’t know..”

EVER WONDER WHY?

It turns out that new scientific
advances can now confirm what
scores of auto insurance compa-

states are beginning to question
their shift toward a more punitive
juvenile justice system with correc-
tional-style facilities and, as in New
Jersey’s case, the trial of juveniles as
adults.

While this research has had vari-
ous policy implications in states
across the country, it must be con-
sidered from several different per-
spectives, due to the danger of
stereotyping youth, stifling their
development, and making knee-jerk
policy arguments.

THE LEGAL LANDSCAPE:
MORE PUNITIVE TREATMENT OF
JUVENILE OFFENDERS

In 2000, New Jersey joined many
other states in choosing a shift
toward a more punitive treatment

of juvenile offenders. At that time,
New Jersey dispensed with certain
distinctions between juvenile and
adult court procedures and sen-
tences. For offenders 16 and over,
who are charged with the most seri-
ous offenses under N.J.S.A. 2A:4A-
26, there would no longer be a reha-
bilitation hearing. The practice of
“prosecutorial” waiver gave county
prosecutors the waiver decision-
making  authority  previously
entrusted to judges in certain
cases.! For some younger and less
serious offenders, the evidence of
his or her rehabilitation could still
be presented. However, New Jersey
greatly expanded its existing discre-
tionary and presumptive waiver
provisions applicable to juveniles of
at least 14.

Like at least 31 other states, such
as Connecticut and Florida,>? New
Jersey’s changes in its juvenile jus-
tice system in 2000 ran counter to
the founding, rehabilitative premise
of the original juvenile justice
system. Rather than implementing
“social work and psychological
approaches to delinquency” in
courtrooms where youths’
“amenability to treatment” was the
yardstick,” New Jersey removed the
rehabilitative focus as previously
mentioned. Further, the myriad of
protections the juvenile court set-
ting had provided were now lost for
juveniles tried in adult court. For
example, the court records of
waived juveniles are not confiden-
tial, and these youth are subject to
media and public scrutiny.

Transfers of juveniles to adult
criminal courts have been possible
since the onset of juvenile courts,
but have recently become more
common. Roughly 200,000 youth
are criminally charged as adults
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each year in the U.S. In New York
and North Carolina, youth age 16
and older can automatically be tried
as adults regardless of their offense.*
Eighteen states have expanded their
transfer laws in some way from
1998 through 2002.°

In Kent v. US.,° the court empha-
sized that “special rights and immu-
nities” are given to a youth in the
juvenile system, making it “critically
important” that transfer processes
be scrutinized by judges.” However,
the practice of prosecutorial discre-
tion in New Jersey allows judges
only limited discretion to find prob-
able cause for commission of a
criminal act for older, more serious
offenders.

NEW DEVELOPMENTS IN
PSYCHOSOCIAL AND
NEUROLOGICAL RESEARCH ON
ADOLESCENTS

The question remains whether
the punitive policy shifts are in
tune with the reality of adolescent
development. New research sug-
gests that the 200,000 juveniles
tried in criminal court each year
may not necessarily resemble adults
simply because their crimes may be
serious. In fact, several scholars sug-
gest there are marked differences
between the decision-making capa-
bilities and brain maturation of
juveniles and adults.

A leading group of researchers in
this field is from the MacArthur
Foundation Research Network on
Adolescent Development and Juve-
nile Justice. The network’s research
was cited in Roper v. Simmons,® a
Supreme Court opinion outlawing
the death penalty for offenders who
were younger than 18 when they
committed their crimes. The deci-
sion in Roper centered on the issue
of culpability. The research conduct-
ed by the network and other schol-
ars, such as Dr. Abigail Baird of Vas-
sar, points to factors dealing with an
offender’s state of mind at the time
of the offense, including factors that
would mitigate the degree of
responsibility, such as impaired deci-
sion-making capacity.’

The network’s issue brief, Less
Guilty by Reason of Adolescence,
acknowledges that adolescents’
cognitive abilities closely resemble
the cognitive abilities of adults.
However, the characteristics that
undergird decision making, and that
are relevant to mitigation in a crim-
inal context, such as impulsivity and
risk processing, future orientation,
sensation seeking, and resistance to
peer pressure, change over the
course of adolescence, and are
linked to brain maturation. The
characteristics undergirding deci-
sion making can be collectively
called “psychosocial capabilities”"

The network has performed
experiments with close to 1,000
“ethnically and socioeconomically
diverse” subjects between the ages
of 10 and 30,“from the general pop-
ulation in five regions.” A series of
puzzle-solving experiments, car-dri-
ving tasks, and long-term and short-
term rewards choice-making exper-
iments have shown that out of the
1,000 subjects studied, adolescents
exhibit more “short-sighted deci-
sion-making...poor impulse con-
trol...[and] vulnerability to peer
pressure.”"

Dr. Robert Johnson, director of
adolescent and young adult medi-
cine at UMDNJ-New Jersey Medical
School, affirms these findings. He
adds that, “Juveniles don’t consider
punishment before a criminal act.
They haven’t developed conse-
quential thinking yet. Adults use
knowledge of what could happen if
they do something. That frequently
is a deterrent.”"

As the above scenario illustrates,
the existence of these adolescent
traits may be simple, commonsense
knowledge to most parents across
the country. Dr. Baird, who fre-
quently writes on the issue of ado-
lescent development, points out
that widespread knowledge about
adolescents’  differences from
adults is precisely the reason why
people under age 18 have never
served on juries. As Baird puts it,
“psychological research, brain pic-
tures, and another angle confirm

what we already know—children
are children”®

Dr. Laurence Steinberg, the net-
work’s director, and Laura H. Car-
nell, professor of psychology at
Temple University, use four main
points to summarize the emerging
neuro-scientific (as opposed to psy-
chosocial) research that “lines up
well”"* with the network’s psy-
chosocial research:

1. Brain development continues
longer than people previously
thought.There is structural matu-
ration into an individual’s mid-
20s.

2. There is a temporal gap between
the changes in the brain system
that makes people emotionally
aroused and impulsive, and the
changes in the system that give it
regulation.The first system devel-
ops around puberty, while the
second system develops more
gradually and much later.

3. The connection between the
brain system responsible for
emotional arousal, sensation-
seeking, and excitation, and the
one that regulates impulses, is
still developing in late adoles-
cence. Since development is not
complete until the mid-20s, an
individual’s ability to coordinate
thoughts and feelings is still
developing during adolescence.”

4. Further, emerging evidence
shows that hormonal changes
during puberty affect the adoles-
cent brain in ways that make
juveniles more sensitive to the
reactions of those around them,
and thus more susceptible to the
influence of peers.”® Steinberg
even notes that teens perceive
anger and hostility in human
faces more readily than other age
groups.”’

DISTINGUISHING BETWEEN
COMPETENCE TO STAND TRIAL
AND CULPABILITY

Those involved with the juvenile
criminal justice system should not
automatically conflate the factors
contributing to a juvenile’s maturity
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and culpability with a juvenile’s
competence to stand trial. Research
by the network also shows that a
significant number of youthful
offenders, particularly those under
age 15, are not capable of compe-
tently assisting in their own trials
due to developmental immaturity.
These researchers firmly assert that
the standard governing compe-
tence or incompetence to stand
trial does not accurately reflect
which juveniles should or should
not be held as responsible as adults
for their offenses.™

USE OF NEW PSYCHOSOCIAL
AND NEUROLOGICAL RESEARCH
ON ADOLESCENTS TO SHAPE
JUVENILE JUSTICE POLICY

Research on adolescent psy-
chosocial capabilities and brain
maturation has increasingly been
utilized to turn the tide away from
more punitive, less rehabilitative
treatment of juveniles in the justice
system. This research is only one of
a plethora of tactics advocates use
to change the law. Other methods
include the technique of cultivating
an organized citizenry and policy-
making constituency, citing lower
recidivism rates for youth who
remain in the juvenile system, not-
ing dropping juvenile crime rates,
and arguing that public safety
demands more rehabilitation for
youngsters who will most likely re-
integrate into society while still
young. However, the use of this
research has proven effective in
many jurisdictions.

For example, advocates in Illinois
raised awareness of adolescent psy-
chosocial and neuro-scientific
research in order to change a statu-
tory scheme that tried all 15-, 16-,
and 17-year-old drug offenders as
adults. Betsy Clarke, of the Illinois
Juvenile Justice Initiative, notes that
the International Convention on the
Rights of the Child requires age 18
to be the minimum cutoff age for
trying youth as adults, and
Afghanistan sets the age at 21. She
adds that there has been no negative
impact on public safety since the

change in Illinois law occurred."

The new Illinois legislation, Sen-
ate Bill 283, was signed into law as
Public Act 094-0574 on Aug. 15,
2005. Legislators were guided by a
bipartisan legislative task force,
which included study of the net-
work’s research.The bill passed the
Illinois General Assembly unani-
mously, and was supported by a
wide array of state and national
organizations. The legislative
change came after an outcry from
youth advocates, the public, and
others over the disparate racial
impact of the previous transfer
scheme requiring low-level juve-
nile drug offenders to be tried as
adults. Advocates for change also
criticized the previous transfer,
because it failed to focus on the
serious, violent offenders who crit-
ics thought were most in need of
criminal sanctions.

Now, Illinois law lays out clear
factors that the court must consider
before transferring a juvenile to the
adult criminal justice system for
prosecution. In deciding whether to
transfer juvenile offenders, the court
must consider: whether there is evi-
dence that the offense was commit-
ted in an aggressive and premeditat-
ed manner; the juvenile’s age; the
seriousness of the offense; abuse
and neglect, physical health, educa-
tional health, and mental health his-
tories of the juvenile; which system
has appropriate facilities for treat-
ment or rehabilitation; the offend-
er’s history of services and willing-
ness to participate in treatment;
whether public safety requires crim-
inal sentencing; whether the vic-
tim(s) suffer serious bodily harm;
whether the juvenile is likely to be
rehabilitated before the expiration
of juvenile court jurisdiction; and,
whether a deadly weapon was used.

In proceedings to determine
transfer, the court must also apply
the rules of evidence. Finally,
greater weight is given to the seri-
ousness of the offense and the juve-
nile’s record of delinquency.®

Clarke states that the number of
transferred youths has dropped by

about two-thirds, and that the num-
ber of youth in detention is down
as well. Clarke anticipates the cost
savings to the state must be “huge,”
because there are fewer juveniles
crowding adult facilities, awaiting
trial.?' After three years, Illinois’ Sta-
tistical Analysis Center will assess
the effects of the new law and
report to the General Assembly.*

Wendy Henderson, a policy
analyst with the Wisconsin Coun-
cil on Children and Families, com-
ments that the new adolescent
psychosocial and neuro-scientific
research guides leaders down the
path toward treating juveniles as
youth (as opposed to adults),
because it shows that juveniles
are still developing and are more
amenable to treatment. Child
advocates in Wisconsin have
begun to use this research in their
court cases. On March 8, 2007, the
Wisconsin Joint Legislative Audit
Committee unanimously recom-
mended an audit on the effects of
criminal court jurisdiction on all
Wisconsin 17-year-olds. The audit
report, which will examine the
cost of returning 17-year-olds to
juvenile court jurisdiction was
issued in February 2008, and can
be found at www.wccf.org.

Henderson notes that while
treating 17-year-olds in the juvenile
system may present increased costs
up front, the benefit is that the
youthful offenders treated in the
juvenile system will be less likely
to commit future crimes then their
counterparts who were subjected
to the adult system.Youth treated in
the juvenile system, Henderson
points out, will live more produc-
tive lives when given educational
services and rehabilitative options.*
Dr. Johnson supports this notion
that the educational services pro-
vided by the juvenile system are
crucial for decreasing crime. He
notes, “There is a clear inverse rela-
tionship between literacy and the
potential for criminal activity or
delinquency”*

In Connecticut, using the new
research on adolescents has helped
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legislators and advocacy organiza-
tions change the status quo. A
multi-disciplinary group of citizens
and policymakers began attempting
to change Connecticut’s juvenile
court jurisdictional age maximum
of 15 early in the present decade.
Ultimately, new psychosocial and
neuro-scientific research played an
important role in persuading legis-
lators to change the law.

Abby Anderson, executive direc-
tor of the Connecticut Juvenile Jus-
tice Alliance, explains that her coali-
tion created a fact sheet on brain
development and a legislative brief-
ing book incorporating the new
science. Connecticut advocates
reiterated the facts used in Roper to
argue that trying juveniles as adults
is not sound policy, since the state
would not be treating youth in a fair
or age-appropriate manner. Accord-
ing to Anderson,“Punitive treatment
of juveniles without rehabilitation
is counterproductive if policy-mak-
ers want to prevent crimes from
re-occurring.”

Anderson considers Dr. Baird’s
presentation to the Connecticut
General Assembly in 2006 to be a
crucial moment in the history of
Connecticut policymaking. Baird’s
presentation “had a profound
impact on Connecticut’s legisla-
ture,” in Anderson’s opinion. The
presentation was televised, and
legislators such as Rep. Toni Walk-
er and Sen. John Kissel raised her
arguments in their floor speeches.
Baird appealed to the legislators’
own understandings of youth, not-
ing that many of them were prob-
ably raising teens and could iden-
tify places where the research was
on point. She went on to present
the new scientific research to a
large group of public defenders in
the state.

As a result of the combined
research, advocacy, and legislative
efforts in Connecticut, SB 1196
passed the Connecticut Senate in
the late spring of 2007, raising the
jurisdictional age of Connecticut’s
juvenile court to 17.* Connecticut
State Representative Toni Walker

comments of the change in juvenile
jurisdiction age:

For youth, it gives the opportunity
to grow and develop without being
penalized from acting out as chil-
dren...Insurance companies even
know a child isn't developed until
[age] 25..In Connecticut, if we're
going to sustain a workforce in global
markets, and incarcerate all our chil-
dren, we eliminate what could poten-
tially be our future in Connecticut. By
raising the age, we allow the state to
learn how to work with adolescents,
training them for the workforce.

A SLIPPERY SLOPE?

Scientists, attorneys, child advo-
cates, and others are nevertheless
aware that juvenile brain research
may create a slippery slope for
youth rights, and for society in gen-
eral. Individuals working with
youth leaders note that it is a hard
sell to convince youngsters to pro-
mote research that labels the lead-
ers themselves as poor decision
makers. Anderson points out that
this problem can be addressed by
explaining to youth leaders that the
research “doesn’t mean all kids
make bad decisions at all times or
that they are incapable of being
leaders. . ”¥ Clarke adds that the
research simply “does not mean
that juveniles don’t have anything
to do in society” In fact, Clarke
states, youth “can be valued mem-
bers of society”*

Nevertheless, youth rights argu-
ments may be compromised by
the new research in public discus-
sions about parental consent for
abortion, voting rights, alcoholic
beverage drinking rights, military
enlistment age, lifeguard duty age
limits, and countless other sub-
jects. As researchers increasingly
confirm that adolescents’ decision-
making capabilities are still devel-
oping and their brains are still
maturing, some individuals are
already making the logical leap
that youth just cannot be trusted
with mature responsibilities. Some
policymakers improperly argue

that the research provides a
greater rationale for treating youth
harshly for criminal justice pur-
poses.These individuals claim that
youth cannot control themselves
without strict discipline to keep
them in line.

The Center on Juvenile and
Criminal Justice’s senior researcher,
Mike Males, penned a New York
Times opposition editorial strongly
criticizing the research.” In an
interview, Males asserted that scien-
tists studying these matters are
“using19™ Century prejudices and
thinking.” To Males, a former sociol-
ogy professor at the University of
California at Santa Cruz, arguments
attributing juveniles’ impulsivity
and increased risk-taking to their
brain physiology are reminiscent of
old Social Darwinist claims about
racial minority groups.*

In Males’ view, “[Researchers]
have to rule out competing expla-
nations...Another explanation is
poverty. Youth are two to three
times more likely to live in poverty
than middle aged adults.”*' Males is
a major contributor on Youth-
facts.org, a website “dedicated to
providing factual information on
youth issues such as crime, vio-
lence, sex, drugs, drinking, social
behaviors, education, civic engage-
ment, attitudes, media, and whatev-
er the latest teen terror du jour
arises.”* Males’ July 2007 article on
Youthfacts.org compares teenage
death rates from guns and traffic
crashes through the lens of poverty,
and finds:

As poverty rates rise, the two
biggest causes of teenage death sky-
rocket. The poorest teens suffer traffic
death rates three to five times higher,
gun death rates five to six times high-
er, and gun murder rates 16 times
higher than teens living in the richest
counties...[Even though] richer teens
drive many more miles (roughly twice
as many per year) and are more likely
to live in homes where firearms are
present than are poorer adoles-
cents...the risks are due to the very
different contexts in which teenagers
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encounter guns and driving depend-
ing on their differing socioeconomic
statuses.

Essentially, Males argues, “If
biodeterminist notions about ado-
lescents are valid, they should apply
to all teens—yet middle class and
more affluent American adolescents
and European youth display very
low rates of risky behaviors of the
types commentators stereotype as
characteristic of teenagers.”** Males
added in his interview that he is
“not saying that this [the poverty -
teen-risk-taking connection] is the
last word.”**

YOUTH ARE PEOPLE TOO

Despite competing explanations
for typical teenage behavior, such
as socioeconomic status, which
could overshadow the age/brain/
risky behavior connection, cultural
currents proffering the idea of
teenage rebellion and parental
angst have echoed throughout
American history and across socioe-
conomic lines. Films, literature, and
other media have long capitalized
upon the common understanding
that teen hormones rage, teens feel
particularly misunderstood, and
youth is the time to make mistakes
one can learn from. Many adoles-
cent psychologists and psychiatrists
also agree with and affirm the
emerging teen psychosocial and
neuro-scientific research findings.
One point of consensus rests in the
notion that regardless of some level
of less-than-adult maturity, adoles-
cents must be given continued
opportunities to make choices so
they will ultimately grow into
responsible adults.

Mary Ann Scali, deputy director
of the National Juvenile Defender
Center, asserts, “One of the most
important things we can do is
model decision-making processes
for youth. Not making all the deci-
sions for them. So we engage them
in the decision-making about their
own lives. In defense work, there is
an attorney-youth client relation-
ship. Research makes us better able

to work with [adolescents].”* Baird
notes, “Anyone seeking to restrict
children’s rights could use this
work [recent research] but that
would give us less qualified adults.
We don’t let kids make low-cost
mistakes anymore...That doesn’t
prepare them for reality.”*

In the opinion of Jason Zieden-
berg, executive director of the Jus-
tice Policy Institute, there are two
ways to view juvenile delinquency:
a) Most youth naturally desist from
delinquency regardless of the treat-
ment they are given; or, b) Some
youth need mental health and sub-
stance abuse treatment to improve
their behavior, so we should target
the resources at them. Ziedenberg
emphasizes that, “When juvenile
justice advocates talk about youth
through the treatment frame, we’re
overstating it. We use a paternalism
that isn’t necessary.”*’

Balance is the key. There are
scores of responsible youth, while
there are others who act less-than-
responsibly. Both must be given
the opportunity to change and
rehabilitate.

Dr. Steinberg, of the network,
asserts that while science on brain
development should certainly
inform public policy, it should not
dictate. He explains, “We have age
cutoffs for different privileges and
responsibilities for all sorts of rea-
sons,” and many such cutoffs do not
make scientific sense. For example,
if we reason on the basis of science
alone, driving at age 16 and voting
at age 18, or buying cigarettes at age
18 and alcohol at age 21 would not
make sense. However, society
“draws lines for different reasons
and purposes” which may be non-
scientifically valid but otherwise
sensible. Steinberg also notes, “We
must strike a balance [about when
to trust youth on the road] for kids
with jobs, in school, etc. Not just on
the basis of science.”*®

NEW SCIENCE ABOUT THE POLICY
OF TRYING YOUTH AS ADULTS

In addition to new science
about juvenile development and

brain maturation, there are now
more scientific studies about the
impact of trying youth as adults.
Dr. Johnson headed an analysis
for the Task Force on Community
Preventive Services to determine
whether transfers to adult court
reduce or prevent violent crimes
by youth under age 18 “either by
individual deterrence (reducing
future violence by the individuals
transferred) or general deter-
rence (reducing juvenile violence
generally).”* The task force exam-
ined “all the research on the
effect of juvenile transfers done
in the last two decades, in various
jurisdictions.”

Dr. Johnson explained
study’s results by noting:

the

Not only did the practice [of trans-
fer to adult court] not deter juvenile
crime specifically, but it tended to
make transferred youth worse. There
was higher reincarceration than that
among youth with similar crimes but
in the juvenile justice system. To the
extent corrections should rehabilitate,
it failed miserably. The issue is if we
want to be rehabilitative...”

The findings of the task force
study are in line with the American
Bar Association’s (ABA) “firm poli-
cy regarding the transfer of juve-
niles into the adult justice system.”
The ABA “believes that underage
defendants generally should not be
placed in the adult system.” This
policy stems from a February 2002
resolution of the ABA House of
Delegates, which includes the “pil-
lars...1. that youth are develop-
mentally different from adults, and
these differences should be taken
into account...[and] 6. that judges
should consider the individual
characteristics of the youth during
sentencing.”*!

Several other agencies and orga-
nizations studying the practice of
trying juveniles as adults have come
to similar conclusions.” Regardless
of the emerging science about ado-
lescent psychosocial development,
brain maturation, and the possible
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effectiveness of juvenile transfer
and waiver, scores of youth remain
transferred to adult court each year.

CONCLUSION

Scientists doing research on

juvenile brains and juvenile psy-
chosocial capabilities admit that the
science is in its beginning stages. If
scientists, courts, policymakers,

insurers,

parents and others

throughout the country are waiting
for teenagers to shed all remnants
of immature, risky behavior before
their early 20s, don’t wait up. ®
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Domestic Violence

Continued from Page 141

violence act,and deliberate ruse per-
petrated on the victim, who was
caused to endure needless fear over
fallacious allegations, must not be
allowed to diminish the claims of
those victims who justly require the
protections of the law.

Before the creation of the Pre-
vention of Domestic Violence Act of
1991, our laws afforded law
enforcement with tools to combat
crime. It was the special needs aris-
ing out of domestic violence cases
that justified the heightened protec-
tions afforded by the act.As indicat-
ed, the Prevention of Domestic Vio-
lence Act affords many laudable
protections to victims, and has
proven invaluable to the detection,
documentation, prosecution and
prevention of domestic violence;
however, overzealous law enforce-
ment and domestic violence victims
should be dissuaded from eroding
the purpose and justification for the
Prevention of Domestic Violence
Act, by using its protections as a
means to accomplish other ends. B
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The Penalty for Gun Use by Juvenile
Offenders: Does Every Juvenile Have a
Gun, and if so, What Can We do About it?

by Andrea P McCoy Jobnson

iolent crime represents
one of the state’s most sig-
nificant public safety
problems. While overall
arrests and reported crimes have
decreased from 2001 to 20006,
statewide arrests for murder and
weapons offenses have increased
among adults and juveniles. In
response to this trend, in October
2007 Governor Jon Corzine
unveiled a strategy for safe streets
and neighborhoods. The focus of
the governor’s three-part strategy is
on gang violence, violent crime and
recidivism. One component of the
strategy is to strengthen gun laws
by concentrating resources on the
prosecution of individuals who ille-
gally carry firearms and commit and
threaten violence to others.

The success of the governor’s
plan will depend on its ability to
reach both juvenile and adult
offenders. Particularly with respect
to young offenders, the plan’s goal
of breaking the cycle of recidivism
may well depend on early and effec-
tive intervention. This, in turn,
requires a clear understanding of
the juvenile justice system and its
own goal of rehabilitation, as well
as deterrence.

PURPOSE OF THE JUVENILE
JUSTICE ACT

The New Jersey Code of Juvenile
Justice’ governs New Jersey’s
approach to juvenile delinquency.
The goals of the code are spelled
out in N.J.S.A. 2A:4A-21, as follows:

To preserve the unity of the family
and provide for the care and pro-
tection of juveniles;

To protect the public by deterring
acts of juvenile delinquency and
by supervising and rehabilitating
juvenile offenders;

To separate juveniles from the
family environment only when
necessary for their health, safety
or welfare or in the interests of
public safety;

To provide any juvenile removed
from the home, with the care and
discipline equivalent to that which
should have been given by the
child’s parents;

To insure that children under the
jurisdiction of the court are wards
of the state, subject to the disci-
pline and entitled to the protec-
tion of the state, which may inter-
vene to safeguard the child from
neglect or injury and to enforce
legal obligations due and from the
child; and

To ensure that services and sanc-
tions for juveniles provide for
the protection of the community
and the juvenile's accountability;
for interaction between the juve-
nile offender, victim and commu-
nity; and for and the develop-
ment of the juvenile as a respon-
sible and productive member of
the community.

These goals are designed to

maintain a balance between the
juvenile offender’s accountability
and rehabilitation on the one hand,

and public safety on the other.”

SENTENCING UNDER THE NEW
JERSEY JUVENILE JUSTICE ACT
Discretionary Sentencing

Generally, New Jersey courts
have considerable discretion in the
disposition of juvenile matters.> A
court may impose special condi-
tions of probation.*

Exclusive jurisdiction over a
juvenile charged with committing
an act of delinquency is vested in
the Chancery Division, family part.®
The family part may, however, waive
jurisdiction over a juvenile who is
at least 14 years old, and refer the
case to the Law Division or any
other appropriate court.® Waiver of
jurisdiction over a juvenile who is
14 years of age or older is initiated
on motion of the prosecutor or by
election of the juvenile. A juvenile
under the age of 14 also has the
option to have the matter trans-
ferred to the appropriate court and
prosecuting authority, but only if
the juvenile is charged with murder
and is found to be competent.”

In determining the appropriate
disposition for a juvenile adjudicat-
ed delinquent the family part must
weigh the following factors under
N.J.S.A. 2A:4A-43a:

e The nature and circumstances of
the offense;

o The degree of injury to persons or
damage to property caused by the
juvenile’s offense;

e The juvenile’s age, previous
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Although there is a statutory presumption of imprisonment for adult offenders who
have committed first- and second-degree crimes, there is no similar presumption for
juvenile offenders. On the other hand, there is no presumption against

imprisonment.

record, prior social service
received and out of home place-
ment history;

e Whether the disposition supports
provides for reasonable participa-
tion by the child's parent,
guardian, or custodian, provided,
however, that the failure of a par-
ent or parents to cooperate in the
disposition shall not be weighed
against the juvenile in arriving;

e Whether the disposition recog-
nizes and treats the unique physi-
cal, psychological and social char-
acteristics and needs of the child;

e Whether the disposition con-
tributes to the developmental
needs of the child, including the
academic and social needs of the
child where the child has mental
retardation or learning disabilities;

e Any other circumstances related
to the offense and the juvenile's
social history as deemed appropri-
ate by the court;

¢ The impact of the offense on the
victim or victims;

¢ The impact of the offense on the
community;

o The threat to the safety of the
public or any individual posed by
the child.

Once a juvenile is adjudicated
delinquent, the court’s parameters
are outlined in N.J.S.A. 2A: 4A-43(b).
The family part may:

e Order the incarceration of the
juvenile;

e Adjourn the disposition of the
case for a period not to exceed 12
months;

e Release the juvenile to the super-
vision of his parent or guardian;

¢ Place the juvenile on probation for
a period not to exceed three years;

o Transfer custody to a relative of
other person determined by the
court;

Place the juvenile under the care
and responsibility of the Depart-
ment of Children and Families for
the purpose receiving the services
of the Division of Developmental
Disabilities;

Commit the juvenile to the
Department of Children and Fami-
lies under the responsibility of the
Division of Child Behavioral
Health Services on the ground that
the juvenile is in need of involun-
tary commitment;

Order the juvenile to pay a fine;
Order the juvenile to make restitu-
tion;

Order the juvenile to perform
community services;

Order the juvenile to participate in
work, academic, vocational, or
other programs;

Order the juvenile to participate in
counseling;

Place the juvenile in a residential
or non residential program for
alcohol or narcotic abuse;

Order the parent or guardian to
participate in appropriate pro-
grams or services;

Place the juvenile under the cus-
tody of the Juvenile Justice Com-
mission;

Postpone, suspend or revoke for a
period not to exceed two years the
driver’s license, registration certifi-
cate or both of any juvenile who
used a motor vehicle in the course
of committing an act for which the
juvenile was adjudicated;

Order the juvenile to satisfy any
other conditions reasonably relat-
ed to the rehabilitation of the
juvenile;

Order the parent or guardian to
make restitution to any person
or entity who has suffered a loss
as a result of an adjudicated
offense

Place the juvenile in an appropri-
ate juvenile offender program.

Although there is a statutory pre-
sumption of imprisonment for adult
offenders who have committed
first- and second-degree crimes,
there is no similar presumption for
juvenile offenders. On the other
hand, there is no presumption
against imprisonment.® The sole
exception is the presumption of
non-incarceration for first offenders
charged with an offense of the
fourth degree or less.’ Imprison-
ment cannot be ordered for any
offense unless the family part finds
that aggravating factors outweigh
the mitigating factors."

EFFECT OF MANDATORY
SENTENCING IN AUTO THEFTS

Another important distinction
between juvenile and adult sen-
tencing lies in the area of mandato-
ry sentencing. The only mandatory
sentencing provision for juvenile
offenders is contained in N.J.S.A.
2A:4A-43e. This statute, which was
implemented in June 1993, was
accompanied by the following
statement of purpose:

Under the present New Jersey Code of
Juvenile Justice'" sanctions for juve-
niles adjudicated delinquent are with-
in the discretion of the court. This bill
would establish the following manda-
tory disposition for juvenile’s adjudi-
cated delinquent for certain motor
vehicle related offenses:

¢ 60 days incarceration for any juve-
nile adjudicated for aggravated
assault if an injury is caused as the
result of joyriding or eluding a law
enforcement officer; for eluding if
the offense creates a risk of injury
and for motor vehicle theft by a
repeat offender;

e 30 days incarceration for repeat
offenders adjudicated delinquent
for the unlawful taking of a motor
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Based upon statistics reported in the New Jersey Uniform Crime Report (2006), it
appears that mandatory incarceration provisions may have resulted in the reduction
of motor vehicle thefts.

vehicle or for eluding which does
not create a risk of injury;

60 days mandatory community
service for first offenders adjudi-
cated delinquent for motor vehicle
theft, for the unlawful taking of a
motor vehicle which creates a risk

of injury and for eluding which
does not create a risk of injury;

e 30 days mandatory community
service for the unlawful taking of
a motor vehicle which does not
create a risk of injury.

e The minimum terms of incarcera-
tion required for motor vehicle
theft required shall be imposed
regardless of the aggravating and
mitigating factors of N.J.S.A 2A:
4A- 44; however, the weight and
balance of those factors shall
determine the length of the term
of incarceration appropriate if any
beyond the mandatory minimum
required.’

N.JS.A. 2A:4A-43(e) was a
response to the rising numbers of
motor vehicle thefts in the state. As
noted in an Aug. 24, 1993, article in
The New York Times, “The legisla-
tion signed by Governor Jim Florio
evolved from nearly 50 bills intro-
duced by legislators eager to assure
voters that they were dealing with
an epidemic of car theft that,
particularly in Newark was increas-
ingly leading to deadly clashes
between thieves and the police”To
ensure that teeth would be given to
the new legislation, it was made
applicable to any juvenile with a
previous adjudication of delinquen-
cy for the theft of a motor vehicle,
regardless of whether or not that
previous adjudication predates the
passage of the act."”

Based upon statistics reported in
the New Jersey Uniform Crime
Report (20006), it appears that the
mandatory incarceration provisions
may have resulted in the reduction
of motor vehicle thefts. In 2001,

there were 37,651 motor vehicles
stolen in New Jersey. That number
decreased to 24,746 in 2000. Juve-
niles were arrested for committing
24 percent of the motor vehicle
thefts cleared in 2001;in 2006 juve-
niles accounted for 21 percent of
the motor vehicle theft arrest clear-
ances. During that same period, in
the Essex County Prosecutor’s
Office Juvenile Trial Unit, motor
vehicle theft cases decreased from
683 in 2001 to 428 in 20006. The
implication is that the decrease of
motor vehicle thefts can be attrib-
uted to the imposition of mandato-
ry incarceration pursuant to
N.J.S.A. 2A:4A-43(e).

JUVENILES AND GUNS

While motor vehicle offenses
have decreased, other types of
offenses not addressed by the
mandatory sentencing provisions
are on the rise.The New Jersey Uni-
form Crime Reports of 2001 and
2006 indicate an increase in armed
violent offenses. There were 2,501
aggravated assaults committed with
guns in 2001, compared to 2,605
committed in 2006. Murders com-
mitted with guns also increased
from 172 to 288 during the same
time period. While motor vehicle
thefts from 2001 to 2006
decreased, arrests for weapons
offenses increased from 5,394, with
juveniles accounting for 32 percent
of the arrests, to 6,639, with juve-
niles accounting for 31 percent of
the arrests.

In response to the increased pos-
session and use of guns by juve-
niles, proponents of mandatory sen-
tencing have introduced legislation
that mirrors the Graves Act." This
statute provides parole ineligibility
terms for adult offenders convicted
of qualifying weapons offenses.
Assembly bill A-2274 and compan-
ion bill S-1180, introduced Jan. 30,
2006, would impose mandatory

minimum terms of incarceration on
juveniles who use various types of
guns to commit acts that, if com-
mitted by adults would constitute
serious crimes. The bills would
amend N.J.S.A. 2A:4A-43(e), and add
Sections 5 and 6:

5. An order of incarceration which

shall include the imposition of a
minimum term which shall be
fixed at, or between, one-third and
one-half of the sentence imposed
by the court or three vyears,
whichever is greater, or 18 months
in the case of an act which, if com-
mitted by an adult, would consti-
tute a crime of the fourth degree,
during which the juvenile shall be
ineligible for parole, if the juvenile
has been adjudicated delinquent
for an act which, if committed by
an adult, would constitute a crime
under 2C:39-4a, possession of a
firearm with intent to use it
against the person of another, or
an act which would constitute a
crime under any of the following
sections: 2C:11-3,2C:11-4, 2C:12-
1b, 2C: 13-1, 2C:14-2a, 2C:14-34,
2C:15-1, 2C:18-2, 2C:29-5, if the
juvenile while in the course of
committing or attempting to com-
mit the act, including the immedi-
ate flight there from, used or was
in possession of a firearm as
defined in 2C:39-11.

. An order of incarceration which

shall include the imposition of a
minimum term fixed at 10 years
for a crime of the first or second
degree, five years for a crime of the
third degree, or 18 months in the
case of a fourth degree crime, if
the juvenile has been adjudicated
delinquent for an act which would
constitute a crime under any of the
following sections: 2C:11-3,2C:11-
4, 2C:12-1b, 2C: 13-1, 2C:14-23,
2C:14-3a, 2C:15-1, 2C18-2,
2C:29-5, if the juvenile while in the
course of committing or attempt-
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ing to commit the act, including
the immediate flight there from,
used or was in possession of a
machine gun or assault firearm.

One of the aggravating factors
outlined in N.J.S.A. 2A:44 is the
need to deter juveniles and others
from violating the law. Supporters
of mandatory sentencing for juve-
nile weapon offenders view the
threat of a mandatory sentence as a
significant deterrence. They argue
that laws need to be toughened so
juveniles who commit armed and
other serious offenses are not sim-
ply slapped on the wrist and
returned to the streets. Based on
the 35 percent reduction in auto
thefts following the mandatory sen-
tencing legislation, the argument is
a forceful one.

SHOULD THERE BE MANDATORY
SENTENCING FOR GUN-RELATED
OFFENSES FOR JUVENILES?

Although the discussion of
mandatory sentences reflects a
change in the approach to the juve-
nile justice process, the time to rec-
ognize the need for such change
may be overdue:

Today, the juvenile process is dif-
ferent. A recent government report
notes, "[jluvenile delinquency, or
'youth crime’ is recognized as a major
social problem in our society. In New
Jersey, as elsewhere, juveniles are
responsible for a large share of the
total amount of crime.”"

Thus, mandatory sentencing pro-
visions are simply a reflection of
the reality that “punishment has
now joined rehabilitation as a com-
ponent of the State’s core mission
with respect to juveniles.”* B
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plated by the pending legislation.
Further, neglecting the question of
the degree of openness may result
in skewed data, as even those
opposed to open adoption may sup-
port some level of openness. For
example, open adoption opponents
have acknowledged the benefits of
a birth mother’s ability to feel more
comfortable with her decision and
with the adoptive parents if there
is some pre-placement contact
between those involved. Oppo-
nents stress, however, that while
some openness is good, more is
not necessarily better.

Even a cursory review of the
arguments presented on either side
of the open adoption debate reveals
that many are speculative in nature.
Regarding the emotionally charged
issue of abortion, for example, one
hears that open adoption will likely
both increase and decrease such
procedures. These claims are made
in the absence of convincing data,
as the number of factors possibly
impacting such things as adoption
rates and abortion rates within a tar-
get area make analysis of any indi-
vidual factor difficult.

There are myriad reasons why
birth parents make the difficult
decision to place a child with adop-
tive parents. The relationships
between parents and children post-
placement are equally complex.
Hopefully, with continuing debate,
more definition will be brought to
the difficult and critical concepts
involved, and the valid concerns on
both sides of the issue. B
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