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Chairman’s Report

This column will be devoted to according a
status report to our members concerning several
topics of common concern to all attorneys en-
gaged in matrimonial practice.

First, | will discuss where our Section stands
with regard to proposed Rule 1:27-7a dealing with
written retainer agreements. Second, | will report
on a recent resolution adopted by our Section’s
Executive Committee concerning proposed rule
amendments to proposed R. 4:79, following up on
my more lengthy discussion in my report in the
December issue of the New Jersey Family Lawyer.
Third, | will announce a number of additional
appointments | have made to our Executive Com-
mittee. Finally, | will report on a number of exciting
initiatives which the Section has now undertaken.
As will be seen, this column will be devoted to a
broad spectrum of Section activities.

Proposed Rule 1:27-7a

First, dealing with the proposed retainer agree-
ment rule, the Section will recall that | appointed a
Blue Ribbon Committee to critically analyze the
rule and report to the Section’s Executive Com-
mittee at its February meeting. | am pleased that
the Blue Ribbon Committee, chaired by Gary
Skoloff and consisting of Sid Sawyer, Don
Gaydos, Charles De Fuccio and myself, has com-
menced its work in earnest. | am assured by the
chairman that its report will be in hand so that our
original time schedule might be met. Since the
announcement of the proposed rule by Justice

{continued on page 67).

Tax Seminar Set for February 27

The Family Law Section, in conjunction with the
Institute for Continuing Legal Education and the
New Jersey Society of Certified Public Accoun-
tants, is pleased to announce a major, full-day
seminar and workshop entitled “Tax Aspects of
Divorce and Separation” to take place on Satur-
day, February 27, 1982 at The Landmark Inn in
Woodbridge, New Jersey. The list of panelists
selected to participate literally “speaks for itself”
with respect to the quality and depth of the pro-
gram. The speakers at the seminar (morning
program), which will be moderated by Section
Chairman Lee M. Hymerling, are: Professor Frank
E. A. Sander of the Harvard University School of
Law; Honorable Virginia A. Long, Judge of the
Superior Court, Union County; Thomas S. Forkin,
Esquire, of Forkin & Eory, Cherry Hill, and Ray-
mond Silverstein, C.P.A., also from Cherry Hill.

Professor Sander is currently Professor of Law
at Harvard Law School. He is a nationally recog-
nized authority, lecturer and author in the field of
divorce taxation (co-author—Foott, Levy &
Sander—"Cases and Materials on Family Law";
author, B.N.A. Tax Management Portfolio,
“Divorce and Separation”). He will make a two-
hour presentation entitled, “An In-Depth Dis-
cussion of Tax Implications of Divorce and Sepa-
ration.”

Professor Sander will be followed by Judge

{continued on page 66)

Novelist and Judge Goldmann to
Address Annual Dinner

All Section members and other readers should
mark their calendars well in advance of the annual
Family Law Section Dinner to be held on Wednes-
day, March 10, 1982 at the Mayfair Farms Restau-
rant in West Orange. This new location was
selected on the basis of quality cuisine and the
ability to accommodate substantially more per-
sons than previous sites.

Likewise breaking from tradition, the guest
speaker will be best-selling novelist Mary Higgins
Clark, author of The Cradle Must Fall. According-
ly, members are strongly encouraged to bring
their spouses or other guests (whether Section
members or not) to the dinner, which will be
highlighted by the dedication of the Tischler

fcontinued on page 66)
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Tax Seminar (continved

Long, who will address “Judicial Responsibilities
with Respect to Taxes Incident to Divorce,” Mr.
Silverstein, speaking on “The Role of the C.P.A.in
Divorce and Separation Cases,” and finally by Mr.
Forkin, who will conclude the seminar portion of
the program by discussing “The Practical Ap-
plication of Tax Laws on Divorce and Separation.”
The program will then break up into workshops
chaired by an attorney and C.P.A. in order that
specialized topics be discussed and analyzed in
an informal setting, permitting individual contribu-
tion and exchange of ideas. The workshops will be
chaired or co-chaired by the following persons:
Gary N. Skoloff, Esquire—Skoloff & Wolf, Newark;
Raymond Silverstein, C.P.A., Cherry Hill; Howard
A. Goldberg, Esquire—Horn, Kaplan, Goldberg &
Gorny, Atlantic City: Herbert Rudnick, C.P.A.—
Wiss & Company, East Orange; Thomas S. Forkin,
Esquire—Forkin & Eory, Cherry Hill; Jerome M.
Newler, C.P.A.—Newler & Company, Union:; Ira
A. Levy, Esquire, Newark; Stanton Meltzer, C.P.A.
—Gold, Meltzer, Plasky & Wise, Collingswood;
Melvin J. Wallerstein, Esquire, West Orange and
Gordon Asnis, C.P.A.—J.H. Cohn, Newark.
Reservations should be made well in advance
by completing the I.C.L.E. registration form lo-
cated on page 79 of this issue. Since the program
is being offered to accountants as well as at-
torneys, response is expected to be very strong
and will no doubt exceed the number of available
spaces; therefore, early registration is a must, in

Award Created

The Execltive Committee of the Family Law
Section is pleased to announce the creation of the
Family Law Section Saul Tischler Award, which
will be given annually to one or more persons who
have made a significant contribution in the advan-
cement of matrimonial justice in New Jersey. The
intention of the committee in establishing the
award is to recognize those individuals who carry
on the dedication and spirit of Mr. Tischler,
whether those persons are members of the
bench, bar or in a related discipline. The Tischler
Award will be dedicated at the upcoming annual
dinner of the Family Law Section on March 10,
1982, the details of which are discussed in a
separate article in this issue of New Jersey Family
Lawyer.

The Executive Committee urges all members to
consider appropriate candidates for the award
and to make their views known to the committee
in order that the names of any prospective re-
cipients not be overlooked. In this regard, it
should be noted that presentation of the award
may be posthumous, thereby permitting full, and
perhaps overdue, formal recognition to those per-
sons who have lived up to the standards upon
which the award is founded.

order to insure a space at what promises to be a
key educational event not to be missed by any
matrimonial practitioner.

Annual Dinner (continued)

Award, as discussed in a separate article in this
issue. Participating in the dedication ceremony
will be the Honorable Sidney Goldmann, retired
Presiding Judge of the New Jersey Superior
Court, Appellate Division. Judge Goldmann has
kindly consented to share with those attending
reminiscences stemming from his lengthy friend-
ship with the late Standing Master.

The cost of the dinner is $42.50 per person or
guest, and a reservation coupon ic supplied below
for the convenience of all members who wish to
attend. Since response is expected to be very
strong, it is urged that you take a moment to

New Jersey State Bar Association
172 West State Street
Trenton, NJ 08608

complete and mail the coupon at an early date.
Advance registration will no doubt be more nec-
essary than previously.

Reservations are guaranteed to advance regis-
trants only. To make your reservation, please
complete the form below and mail your check
payable to the New Jersey State Bar Association
for receipt no later than Friday, March 5, 1982. All
refund requests for cancellation of reservations
will be honored until Friday, March 5, 1982. As
mentioned above, non-Section members,
spouses and friends are welcome.

Family Law Section Annual Dinner
Wednesday, March 10, 1982 — 6:30 p.m.
Mayfair Farms Restaurant, West Orange

Enclosed is a check for $__ for _ reservation(s) @$42.50 per person. Please list all attendees. {Attach an ad-

ditional sheet if necessary.)

Name(s):— )
Address: _ oo v

Telephone:__
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Chairman’s Report

(continued from page 65)

pashman, numerous matrimonial practitioners
throughout the state have reported to Gary and to
me, as well as to the Administrative Office of the
Courts, commenting upon the draft rule. Many
attorneys have commented that the draft in its
present form is unworkable, requires substantial
reflection and redrafting. Many lawyers have
stressed that matrimonial lawyers are being “sin-
gled out” for special regulation.

At its December meeting, our Executive Com-
mittee adopted a formal resolution requesting
that the Supreme Court defer action on the rule
for a period not to exceed four months, to permit
thorough analysis and comment. | am pleased to
report that State Bar Association President Oc-
tavius Orbe, at the direction of the State Bar
Board of Trustees, has communicated with the
Supreme Court requesting that the Court defer
action on the rule until careful study has taken
place. Additionally, Mr. Orbe has accepted my
invitation to be present at our Section’s Executive
Committee meeting in February, so that he might
participate in the discussion which will follow
receipt of Gary Skoloff's report. What | am saying
essentially is that your Section is on top of the
situation: it has attempted and will continue to be
responsive to your views.

As | mentioned in my previous column, our
Section’s analysis of this controversial topic must
be handled responsibly, recognizing that the Su-
preme Court did not unilaterally adopt a rule, but
instead merely offered a proposed rule for com-
ment. Our Section, and matrimonial practitioners
individually, should not ignore the concerns which
prompted the rule but, by the same token should
not simply accept a rule which on its face leaves
much to be desired.

| have asked the editors of the Family Lawyer to
include in the February issue the complete text of
Gary Skoloff's report, as well as an article report-
ing on whatever action the Executive Committee
takes on the report. So that the procedure to be
followed is completely understood, you should be
aware that the resolution that will be adopted by
the Executive Committee in this regard will, in
turn, be submitted to the New Jersey State Bar
Association for final action by the Trustees. This
procedure is consistent with the requirements of
the by-laws of the State Bar.

Parenthetically, in that regard | will devote a
future column to my thoughts with regard to the
Section's autonomy and the desirability of the
State Bar permitting various Sections to state
positions without approval of the Board of
Trustees. The topic, however, requires more than
a passing comment.

:lesoluﬂon Adopted Regarding R. 1:6-2 and R.

179

Second, | will turn my attention to the action
taken by our Executive Committee with regard to
amendments to R. 1:6-2 and R. 4:79. Responding
to the wishes of many of our Section’s members,

as expressed in Acapulco and also in correspon-
dence | have received, our Executive Committee
in December adopted the following resolution
which was submitted to the State Bar Trustees for
final approval:

WHEREAS, effective September 14, 1980
the Supreme Court of New Jersey adopted
certain procedural rules dealing with
matrimonial practice as a result of the work of
the Supreme Court Committee on
Matrimonial Practice (the Pashman Commit-
tee); and

WHEREAS, the Executive Committee of the
Family Law Section of the New Jersey State
Bar Association solicited views from
matrimonial practitioners throughout ‘the
state with regard to the rule amendments and
as a result of that review concluded thereis a
consensus among matrimonial practitioners
in New Jersey that certain modifications of
the rules are appropriate and will aid in the
administration of justice; and

WHEREAS, the Executive Committee spe-
cifically has concluded that said mod-
ifications can be accomplished without im-
pairing the intent and purpose of the rules
announced by the Pashman Committee, and
further will have no significant due process
impact upon matrimonial litigation; and

WHEREAS, one of the modifications per-
tains to R. 1:6-2 which requires submission of
a proposed form of order with regard to
matrimonial motions consistent with a similar
mandate dealing with other motions dealt
with by the court system, but that the
matrimonial bar strongly believes that
matrimonial motions are qualitatively dif-
ferent from other motions'involving multiple
parts and equitable relief, and that the re-
quirement that proposed forms of order be
submitted causes litigants and the system
unnecessary time and expense;

THEREFORE, be it RESOLVED that the
New Jersey State Bar Association, Family
Law Section, urges that the Supreme Court
make the following modifications of the Rules
Governing the Courts of the State of New
Jersey:

1. The requirement contained in R. 1:6-2
that proposed forms of order be submitted
with matrimonial motions should be deleted
from the rules;

2. R. 4:79-2 (the Preliminary Disclosure
Statement rule) should be modified to delete
the requirement that said form be submitted
in default and settled cases.

As can be seen, our Section’s Executive Com-
mittee has strongly endorsed rule amendments
which would exempt default and settled cases
from the requirements of R. 4:79-2, and exempt
matrimonial motions from the requirements of R.
1:6-2 that proposed forms of order be submitted
when motions are filed. | appeared before the
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Chairman’s Report (continved

State Bar Trustees in late Decemn ber. | am pleased
that that body has approved our resolution and
has submitted or will shortly submit same to the
Supreme Court, not only as the position of the
Family Law Section, but as the position of the
State Bar Association itself,

Senate Bill 1020 Vetoed

Parenthetically, at the same time the State Bar
Trustees approved another resolution adopted by
our Executive Committee publicly recommending
to former Governor Byrne that he veto Senate Bill 1020,
which would have amended N.J.S.A. 2A:34-23
(the alimony and equitable distribution statute) by
setting forth specific standards for rehabilitative
alimony, while deleting “ability to pay and actual
needs of the parties” as standards applicable to
such awards. As reported in Jeff Weinstein’s legis-
lative column in this issue, former Governor Byrne
recently vetoed this legislation. | am gratified that
the State Bar Trustees have approved our posj-
tion in this regard and am convinced that their
approval, together with our resolution, was in-
strumental in convincing former Governor Byrne of the
wisdom of vetoing what could have been extreme-
ly dangerous legislation. This is not to suggest
that | oppose the concept of rehabilitative
alimony; indeed, | am most supportive of that
concept as originally approved in Lepis v. Lepis,
83 N.J. 139 (1980). However, | questioned the
wisdom of engrafting upon our statutory law de-
tailed standards which could more appropriately
have been dealt with in the common law process.
Additionally, | very much questioned the wisdom
of deleting from the statute “need” and “ability to
pay” the two single most important standards in
the law of alimony, from the statutory criteria for
the award of spousal and child support. The
vetoing of this legislation is a perfect example of
how influential our Section can be when an or-
ganized, balanced and reasonable approach to
those in positions of influence is advanced.

Executive Committee Appointments

Third, | am pleased to announce a number of
additional appointments to our Section's Ex-
ecutive Committee. Thus | have appointed Edwin
J. Jacobs of Atlantic County; Alan J. Domers of
Camden County; and Allen Zeller of Camden
County. Ed Jacobs currently serves as president
of the Atlantic County Bar Association. He also
serves as the associate editor of the New Jersey
Law Journal. He devotes a great deal of his
practice to matrimonial work and will give to our
Executive Committee the perspective of one who
practices in an area of the state which has been
inadequately represented In the past.

Alan Domers agreed to join with George Whit-
more, an Executive Committee member from
Monmouth County, and Larry Cutler, an Executive
Committee member and past Section chairman
from Morris County, the task of coordinating early
settlement programs throughout the state. Alan's
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prime responsibility will be to encourage the es.
tablishment of such Programs in the southern
counties.

I am certain Sandy Zeller will make a major
contribution to our Executive Committee, offering
not only the perspective of one who s now en-
gaged in private practice but also the perspective
of one who had devoted a number of years to the
Camden Regional Legal Services program. In this
regard, it is important that our Executive Commit-
tee be sensitive to the needs of the poor ang
particularly sensitive to the challenge posed
within the Pashman Committee Report, suggest-
ing that the private bar make a voluntary commit-

-ment to insuring that all members of society have

access to the matrimonial courts.

| welcome Ed, Alan and Sandy to our Executive
Committee. | am certain they will make major
contributions in the months ahead.

Plain Language Retalner Agreement Studied

Finally, | would like to comment upon a number
of initiatives taken by our Section in its effort to
continue to be on top of our ever-expanding area
of practice. First, you should be advised that on an
eémergency basis | have appointed a small com-
mittee, chaired by Jim Yudes, to review a draft
matrimonial retainer agreement that had been
prepared by the Plain Language Committee of the
State Bar, and to prepare such alternate forms of
agreement as might be deemed appropriate. The
background of the committee stems from the
adoption of the Plain Language Law, Ch. 274, P.L.
1981. As reported in the December issue of the
Advocate of the State Bar Association, the State
Bar had appointed a committee to complete pre-
liminary drafts of agreements for fees and repre-
sentation in matrimonial matters, criminal de-
fense matters, personal injury cases and general
matters. The chairman of the committee, Mark F.
Hughes, Jr. of Newark, furnished me with a draft
matrimonial retainer agreement. Dalton Menhall,
executive director of the State Bar, requested that
our Section comment on the draft. After a pre-
liminary review of the draft, | became convinced
that many of our members would be very much
concerned by the draft as prepared by the Plain
Language Committee. It was at that point Mr.
Yudes's committee was appointed.

Time was of the essence. It had been decided
that the State Bar Trustees would act upon the
Plain Language Committee’s recommendations at
their December meeting. Fortunately, Mr. Yudes's
committee was able to function promptly, draft
alternate agreements and submit same to the
State Bar Trustees. Following discussion, | am
pleased to report that the Trustees submitted to
the Administrative Office of the Courts and to the
Supreme Court not only the Plain Language Com-
mittee’s agreements, but also the draft agree-
ments submitted by the Yudes committee. My
thanks to Jim Yudes and Jeff Weinstein for their

work in this regard. X
fcontinued on page 71)




Admissibility of Opinion Evidence in Custody Cases

by Francis W. Donahue

No one takes pleasure from custody cases,
least of all the trial judges who must decide
between contesting parents. The judiciary's dis-
taste for deciding custody has been exacerbated
by burgeoning case loads resulting from the so-
cio-economic changes in society. Hence,
beleaguered trial judges are increasingly relying
upen the opinions of so-called experts to de-
termine the ultimate issue, custody.

Most jurisdictions mandate home studies which
are generally conducted by social workers. How-
ever, judges, with alarming frequency, are using
their discretion to appoint psychiatrists and psy-
chologists to conduct evaluations, even in cases
where there are no allegations nor evidence of
behavioral or emotional problems. These studies
often contain opinions and recommendations as
to custody that are given substantial weight by
trial judges.

At the recent A.B.A. Family Law Section con-
ference in New Orleans, leading attorneys from
throughout the country debated the value of such
studies.! The conference criticized both the eval-
uators, and their methods. Specific areas of com-
plaint involved the disparity in training, ex-
perience and education of the evaluators and
their procedures which permit bias, speculation
and hearsay to become part of the court record.
The obvious defects of such studies, e.g. lack of
qualifications, bias and hearsay, are easily ex-
posed. The home study is particularly susceptible
to being “loaded” by a shrewd advocate with
statements favorable to his client from neighbors,
friends and relatives. Psychiatric evaluations are
also subject to similar imperfections, but the flaws
are usually less pronounced. What is more prob-
lematic is the opinion of an evaluator which is
untainted by obvious defects. The question arises
whether under any circumstances opinion is ad-
missible in custody cases. This is a fundamental
evidence problem.

Opinion evidence is admissible in two in-
stances.? If a witness is not testifying as an expert,
to be admissible his opinion must be rationally
based upon his perceptions. If a witness is testi-
fying as an expert, his opinion is admissible if it is
based upon established facts within the scope of
the special knowledge, skill, experience or train-
ing possessed by the witness.

The issue in each custody case is the best
interest of the child. Determining the best in-
terest of the child requires consideration of the
individual child’s personal safety, morals, health,
general welfare and the character, conditions,
habits, and surroundings of the respective par-
ents.. These are questions of fact. It is difficult to
imagine any special knowledge, skill; experience,
training or education which would qualify an indi-

Francis W. Donahue is a partner in the firm of Skoloff
& Wolfe, P.A., located in Newark.

vidual as an expert in custody per se. The emo-
tional and physical needs and relationships be-
tween a child and parents are simply not suscep-
tible to expert opinion.

A psychiatrist, for example, can be qualified as
an expert in psychiatry and, after having in-
terviewed the parties on one or more occasions,
he may have an opinion within his field of ex-
pertise. The opinion would be admissible if the
opinion were relevant to the issue of custody.
Hence, psychiatric opinions can be helpful to the
trial court but cannot be dispositive of the ultimate
issue. A psychiatric opinion which includes a
custody recommendation is objectionable and
inadmissible.

Ironically, the opinion evidence which is proba-
bly admissible as to the issue of custody is lay
opinion testimony. The best interests of the child
is a fact issue which anyone of ordinary in-
telligence could determine. If a lay witness has
observed the parents and child for sufficient peri-
ods of time and has intimate knowledge of the
behavior, personalities and character of the
parties and the child, then his opinion is ad-
missible if it is rationally based on those per-
ceptions.

In conclusion, trial courts must not be permitted
to delegate their responsibility to determine
custody cases. The judiciary must be educated to
the fact that custody experts do not exist and that
opinion evidence as to the issue of custody is
generally inadmissible. Although there is no
pleasure in custody cases, the bench and the bar
have a responsibility to adduce all of the facts
relevant to custody and to resolve the issues
objectively. Agonizing as it:may be, the decision
as to which parent should be awarded custody is
a decision the trial court must make. Psychiatric
reports and other expert reports may be helpful,
but they are certainly not conclusive. The ultimate
issue of custody still remains with the trier of fact.

(footnotes on page 80)
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Child Custody Recommendations: Solution or Predicament?

by George Landberg

Soon after the decision in Beck vs. Beck, the
Supreme Court Committee on Matrimonial Liti-
gation, Phase Two, Final Report was released.
(See N.J.L.J. July 16, 1981 Supp.)

Among the most painful and difficult issues with
which the Committee dealt was that of child
custody. Specifically noted by the Committee
were roles of “family members” and indeed of the
entire concept of the family in society. Recog-
nizing the issue of the duality of the concept of the
psychological parent, the Committee acknowi-
edged that both parents are contributors to the
growth and development of their child and re-
legated to the past the “tender years doctrine”
wherein women were presumed to be better
equipped to raise children until age seven or
eight.

Also, for the first time, a comprehensive
statement was made which recognized the need
to temper the adversarial approach to divorce and
expedite the resolution of child custody. To
temper the adversarial approach, the Committee
strongly endorsed the use of [mental health] pro-
fessionals and suggested that such use should
not be limited to mere reporting, but extended “by
attempting the reconciliation of differences.”

To expedite the resolution of child custody, the
Committee recommended that the custody issue
be separated from all others and resolved first. It
was noted that “the experience of judges and
attorneys has been that if child custody issues are
resolved at an early stage of the proceedings,
there is greater likelihood that the parties will
settle other issues.” To this end, the Committee
recommended that “all issues pertaining to child
custody be determined within three months after
issue is joined.”

The Committee clearly recognized the suffering
of children torn between conflicting loyalties and
sought by this latter recommendation to settle the
problem as quickly as possible for both parents
and children. There is an abundance of anecdotal
literature which demonstrates that when the issue
of custody is settled quickly, many cases that
might have been acrimoneously fought were more
amicably settled outside the judicial process. In-
deed, in certain cases, judges have been known
to participate directly in frank discussions that
have facilitated resolution of custody cases.

However, despite the Pashman Committee’s
insight into the need for more sensitive and effec-
tive use of mental health professionals, the Com-
mittee failed to address itself to the psychological
and factual complexities inherent in the majority
of custody cases. Indeed, it is the rule rather than
the exception that custody issues are inexorably
intertwined with other non-custody considera-
tions. To attempt such Separation would be

George Landberg, M.D. is a ps ychiatrist certified by the
American Board of Psychiatry and Neurology in Psy-
chiatry and Child Psychiatry. He is in private practice in
Englewood, N.J. and New York City.
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artificial. As an example, for most families, the
marital home is the most valuable marital asset;
often, the only one. If, as in many cases, the
parent who has physical custody of the children
remains in the home with them, determination of
the custody is de facto determination of which

" parent will possess (at least for some time) the

home.

In a recent case in which joint custody with
equal time-sharing was agreed upon, the couple
stalemated on the issue of which parent was to
remain in the marital home. The husband agreed
to leave but the wife could not afford to purchase
his interest. The husband offered to purchase the
wife’s interest, but she refused because the
purchase of another home at inflated prices and
interest rates was an impossible undertaking for
her. In this not atypical example, the custody
determination could not expedite the resolution of
equitable distribution. The two issues needed to
be addressed simultaneously.

Moreover, in many cases the issues surround-
ing custody are too complex and overlapping to
be easily separated from one another and the
conflicts between the marital partners too deeply
entrenched for quick resolution. Frequently, the
litigants are unaware of underlying resentments
often at the heart of the controversy over custody.
Therefore, to place a three month limit on de-
termining all issues of custody seems unrealistic.

One can see how the recommendations to uti-
lize mental health professionals for mediation and
the early determination of custody are joined, for
if it is possible to separate custody from ancillary
issues, then it should be possible to dispose of the
backlog of cases facing the matrimonial courts
more quickly. However, as admirable the intent,
such an arbitrary limit fails to take into considera-
tion the complexities and entrenchments of hu-
man relationships .

Many issues stem from long-standing marital
conflict, personality differences, and prior life ex-
periences. Often, the time period needed just to
evaluate the significant family members can take
an inordinate length of time. Exposure and resolu-
tion of significant issues preventing accord can
often take several months to a year. Moreover, the
hostility, suspicion, and distrust by family mem-
bers of each other engendered by the dissolution
of the marriage militates against the logic, reason,
and good judgment necessary for resolution in
only three months. Mental health professionals
are all too aware of the difficulties inherent in
resolution of human conflicts. They would be hard
pressed to meet such a timetable, however well-
intentioned.

In a paper presented at a custody seminar
Sponsored by ICLE in June 1980, | listed nine
underlying issues that in my experience delayed
or prevented resolution of custody disputes.
Among them were contradictory and anxiety-pro-
voking child-rearing practices; long-term psy-




Child Custody (continuea)

chological stress in the marriage; conflict with
extended family members; envy and jealously by
one spouse of the other in current or past rela-
tionships; and distrust and animosity resulting
from the dissolution of the marriage. Commonly
couples involved need much longer than three
months to reconcile their differences. That the
period of time for reconciliation of differences
might stretch from six months to two years does
not imply that progressive decisions toward reso-
lution were not being made.

In one case, a couple who accepted the concept
of joint custody could not agree on the time-
sharing arrangement for their child. Rather than
force a decision, the trial judge appointed a psy-
chiatrist to mediate an agreement. The surface
issue that prevented a simple accord had to do
with opposite child-rearing philosophies, with the
resultant fear by each parent of the other's overall
influence upon the child (the more time with the
child, the more influence). An important under-
lying issue, far more pervasive, however, was the
wife's fear that the husband would continue to
exert influence over her through contact with the
child with whom she strongly identified. Following
identification and recognition of this fear, specific
safeguards for the mother were built into the
custody agreement. An accord was eventually
reached after five and one-half months.

Marital demise fosters a host of sudden
changes in the lives of family members who need
time to “settle in.” Simply because custody is
decided in favor of one or the other parent, or
even both (joint custody with or without equal
time-sharing) does not mean a priori that the lives
of those involved, especially the children, are
settled. As children grow and develop, they in-
teract differently with parents and peers; they
acquire new modes of relating and expressing
their needs and wishes. Parents change too.
Mahy win the custody dispute only later to relin-
quish responsibility for the children because of
changing feelings and circumstances.

Expeditious resolution of child custody requires
time and patience, in addition to the special
expertise necessary to reconcile disparate feel-
ings involved in custody disputes. The Committee
would do well to consider more flexible recom-
mendations regarding the resolution of custody
disputes. In difficult cases where both parents are
found to be fit, | have recommended a period of
judicially-mandated custody consultations to be-
gin at the outset of the proceedings. In some
cases | have proposed that the specialist period-
ically report progress or lack of it to the Court.
Attorneys may be called upon in this cooperative
effort to advise on other matters impinging upon
custody, such as the status of child support, the
home, and other assets. If progress is made, the
Court may empower the expert to continue his or
her efforts. In the event of a stalemate, the expert
may submit a written report on the problems

preventing resolution. The Court may then beina
better position to rule on the merits of the case.
In summary, the Pashman Committee has
made extensive efforts to meet the problems of
delay and acrimony in custody determinaticns by
recommending: !
e More extensive use of mental health experts;
o Dealing with custody and other issues sepa-
rately,;
e Limiting the course of these proceedings to
three months.
However admirable its purpose, the problems of
divorce and custody are inexorably entwined and
cannot easily be separated. Three months is,arbi-
trarily limiting. Time and patience is needed to
ferret out the main issues that prevent accord,
many of which are not recognized by either party
to the dispute. A method is suggested whereby
difficult cases may be mediated with the coopera-
tion of both attorneys and judges. Further study of
the above recommendations is warranted.

Chairman’s Report

{continued from page 68)

Meeting with Judges Set

Second, our membership should be aware of
an exciting meeting which will take place this
month. For many years, it has been my hope that
in a formalized way representatives of our Section
might meet with representatives of the
Matrimonial Judges Association. Although in-
formal meetings between the bench and bar have
occurred for years, and although members of the
bench frequently attend our Section's sessions,
there has never been a formal meeting in the past.
Through the efforts of your Section's officers and
the Hon. Harvey Sorkow of Bergen County, chair-
man of the New Jersey Matrimonial Judges Con-
ference, such a session will take place shortly. In
this regard, it is anticipated that Judges Sorkow,
Long, Glickman, Serpentelli, Ferrelli, Farrell and
Testa will be in attendance. The delegation from
our Section will include Jeff Weinstein, Dave Wild-
stein, Barry Croland, Gary Skoloff, Ed Snyder,
Tom Zampino, Don Gaydos, Dave Ansell and your
chairman. | will be pleased to report on this
important session in my next column.

Finally, | extend to all Section members my very
best wishes for the new year. | hope as 1982
unfolds our Section will continue to grow, its
program will continue to thrive and its basic goal
of service to our membership will be fulfilled.
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Mallory: Another Point of View by Richard H. singer, Jr.

In the recently decided case of Mallory v.
Mallory, 179 N.J. Super. 556 (1981), Judge Krafte
held that proceeds in an Individual Retirement
Account could be levied upon in order to satisfy a
judgment for alimony and child support arrears.

The Equitable Distribution Subcommittee of the
Family Law Section has been engaged in an
exhaustive analysis of pensions and the problems
they raise in family law. We have been fortunate to
have working with us William M. Troyan and
Rosemary Weiss, Pension Administrators and Ac-
tuaries. Mr. Troyan's office has prepared what
they characterize as a response to the Mallory
decision which raised some very interesting ques-

tions regarding that decision. The following article
is reproduced with the permission of William M,
Troyan Incorporated for the benefit of the mem-
bers of the Family Law Section.

It is the hope of the Subcommittee mefnbers
that we will be able to provide a continuing flow of
information to the members of the Section on the
subject of pensions. We are also most anxious for
any input that any member of the Section would
like to give us on the subject of pensions so that
Wwe can obtain the most comprehensive under-
standing of this complex area and all of the
divergent issues in it for the benefit of all mem-
bers of the Section.

A Response to the Mallory Decision

prepared by Willilam M. Troyan Incorporated

In the Mallory case the court held that an I.R.A.
corpus was within reach of a state court. Re-
member, this plan was not in pay status.

It should be recognized that to a degree the
state courts are dealing with a new and complex
issue when retirement plans and equitable dis-
tribution are involved. Nevertheless | believe the
court's action was not within the scope of its
authority. In support of my position some points
are advanced which | believe merit review before
we accept the Mallory case.

In its first footnote the court indicates it is
dealing with a Code Section 408(a) I.R.A. Since it
so limited the type of I.R.A. involved, are we to
assume that the reasoning relates only to that
specific form of I.R.A.? Were Individual Retire-
ment Annuity Accounts established under Code
Section 408(b) and Accounts Established by Em-
ployers and Certain Associations of Employers
under Code Section 408(c) considered beyond
the reach of the court? The issue is further
clouded by the following words of the court:

In the instant matter, we are confining
ourselves to the narrow question as to wheth-
er or not we may permit attachment of the
Corpus of an LR.A. account to satisfy a
judgement for alimony and child support.

From the court's language it appears it in-
tended to bring all forms of |.R.A. within its reach.
I suggest this was the court's view since it did not
again specify the type of |.R.A. involved. Further,
its language was general when dealing with the
corpus of an |.R.A.

The court was correct in looking to Congress for
intent regarding the Issues involved. Unfortunate-
ly it appears to have incorrectly interpreted the
intent of Congress. In support of its interpretation
of the intent of Congress the court recites Code
Section 408(d)(6):

The transfer of an individual's interest in an
individual retirement account, individual re-
tirement annuity, or retirement bond to his
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former spouse under a divorce decree or
under a written instrument incident to such
divorce is not to be considered a taxable
transfer made by such individual notwith-
standing any other provision of this Subtitle,
and such interest at the time of the transfer is
to be treated as an individual retirement ac-
count of such spouse, and not of such indi-
vidual. Thereafter such account, annuity or
bond for purposes of this Subtitle is to be
treated as maintained for the benefit of such

Spouse.

At page 136 of Senate Report #93-383 the
Senate discusses the essence of 408(d)(6). How-
ever, it is clear that they were dealing with volun-
tary transfers and were attempting to avoid the
problems created by a Davis type transfer. At no
point in the Committee discussion of Other Rules
are court ordered transfers mentioned.

Interestingly on the same page of the Commit-
tee report, three paragraphs above the comment
on Davis transfers the Committee stated, (when
discussing-an I.R.A. that invests in qualified retire-
ment bonds):

The bonds are to be issued in the name of the

individual who purchases them for his retire-

ment and are not transferable, under any
circumstances, except to his executor in the
event of his death, (or to a trustee for his
benefit in the event he became incompetent
to manage his own affairs). For example, the
bonds could not be pledged for the payment

of debts, and could not be assigned to a

trustee in bankruptcy. Also, the bonds could

not be awarded to the individual’s spouse as

a result of a divorce settlement. (Emphasis is

mine.)

However, House Report #93-807 at page 135
provides a most lucid position on Congress’ view
of exclusive benefit and the antialienation of the
L.LR.A. corpus:

Under the bill, the trust instrument of an

employer- or union-established individual re-

tirement account also is to provide that assets




Mallor Y (continued)

are to be held exclusively for the benefit of the
participants or their beneficiaries. The ex-
clusive benefit rule governing individual re-
tirement accounts established by an em-
ployer or a union is the same rule that gov-
erns qualified plans and trust (sec. 401), and
all of the requirements that must be met
under the existing exclusive benefit rules also
are to be met by these individual retirement
accounts. For example, under the present
exclusive benefit rule, the trust instrument
must make it impossible for corpus or income
to be used for, or diverted to, purposes other
than for the exclusive benefit of the partici-
pants or their beneficiaries; this same rule is
to apply to individual retirement accounts.

Additionally, the exclusive benefit rule is to

apply to individual retirement account invest-

ments in the same way as it applies to quali-
fied plan investments.

Based on the above, the court's attempt to
distinguish an L.R.A. from 401(a) plans, and to
attack an L.R.A. corpus are in direct conflict with
the expressed will of Congress.

Mallory did not, | believe, deal with a number of
potential issues generated by its decision. Let me
mention three:

1. Does Mallory assume that a Rollover L.LR.A. is
to be treated in the Mallory manner? | found
no mention of this form of L.LR.A. in the
court's reasoning. The court appears to
have been in error when it said:

“The I.R.A. can also be distinguished from
most other ERISA pension plans in one
further respect. The only funds present in
the I.R.A. are those of the settlor.”

| do not believe the court had in mind I.R.A.
accounts permitted under Code Sections
408(d)(3)(A)(li) and 409(b)(3)(C). These
I.R.A. accounts actually represent employer
contributions rolled over to a special ac-
count. Further they may in many instances
be again rolled over, this time from the
“conduit I.R.A." to another 401(a) corporate
plan. The “conduit |.R.A.” presents a unique
problem. This I.R.A. can change its form.
How secure is it from attack when it has
been rerolled into another corporate 401(a)
plan? Does it retain the taint of its prior
status? Will the court assume it can reach
these funds and still try to assign its corpus?
To say the least, such a posture would at
best be strained.

2. A second problem would be created by the
death of the I.R.A. participant. Let us change
some of the facts of the Mallory case. As-
sume that Mr. Mallory, still in arrears for
child support and alimony:

1. Remarries.

2. He changes his beneficiary designation
of his I.LR.A. to his new wife.

3. He then becomes subject to the order

entered in this case.

4. He dies. )

Who gets the corpus of the |.LR.A.? As we

read:

Code Section 408(a), 408(a)(4), and

408(a)(7) it goes to his new wife.

Does the trustee comply with explicit man-

dates of federal law or should the trustee be

responsive to the order of the state court?

3. A third issue is the competence of a former

spouse to bring an action under ERISA sec-

tion 502. My understanding is that this action
was brought subsequent to the final decree
of divorce. | make the assumption that Randi

S. Mallory, the former spouse of Louis P.

Mallory, was no longer the beneficiary of his

I.LR.A. | further assume that plaintiff brought

suit under ERISA section 502(a)(1)(B) which

states:

(a) A civil action may be brought

(1) by a participant or beneficiary—

(b) to recover benefits due him under the
terms of his plan, to enforce his rights
under the terms of his plan, or to clarify
his rights to future benefits under the
terms of the plan.

Court footnote three indicates that “benefi-
ciary” is extended to include former spouses
and the issue of that union. Though the
intent is noble, a reading of the preamble to
ERISA (Title I, Subtitle A, section 2(a), 2(b)
and 2(c) leads the writer to a different con-
clusion. Both the preamble and the con-
gressional reports clearly indicate that the
primary goal of ERISA is to guarantee retire-
ment benefits and assure receipt to those
who actually worked for the benefit. Toward
that end ERISA section 3(8) clearly did not
include non-designated former spouses.

It should be noted that the preamble (ERISA

section 2(b)) mentioned by the court in-

dicated the participant and beneficiaries
were to also be covered by the Reporting
and Disclosure provisions of ERISA.

Subtitle B—Regulatory Provisions

Part I—Reporting and Disclosure

Duty of Disclosure and Reporting
revealed no language reflecting an inclusion
of ex-wives.

Hence, neither ERISA nor the Congressional

Reports support the court's broad definition

of “beneficiary.”

The entire matter of I.R.A. and equitable dis-
tribution is further complicated by Economic Re-
covery Tax Act of 8/13/81. Effective 1/1/82 |.R.A.
and 401(a) plans may under certain circum-
stances co-mingle assets. In a later article | will
review the impact of ERTA on matrimonial ac-
tions.

Your comments on the above are welcome.
Those wanting copies of portions of Committee
Reports or Code and Act Sections mentioned, so
state on your letterhead and send request to
William M. Troyan Incorporated, 114 Maple Ave-
nue, P.O. Box 638, Red Bank 07701.
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Recent Cases
by Myra T. Peterson

ALIMONY—Consensual agreement providing
for modification after three years because of
supporting spouse’'s anticipated increased in-
come will be modified only with reference to
that standard of living reflected by the parties’
Joint incomes at the end of three years.

The parties were divorced in 1975 when the
defendant-husband was just embarking on a ca-
reer, hopefully lucrative, as an orthopedist. Be-
cause it was anticipated that the defendant’s in-
come would rise, the agreement between the
parties provided that for three years the plaintiff-
wife would receive support with small annual
increases and a cost-of-living adjustment for
those years. A further provision stated: “It is
further understood that the support provided for
in the third year, as outlined above, will continue
thereafter until such time as the parties modify it
by agreement or an application is made to the
court for modification.”

After the three-year period, the defendant was
to provide the plaintiff with a statement of earn-
ings every six months and copies of his federal
income tax returns.

The plaintiff did not move for an increase in
support until 1981, six years after the agreement
was entered into.

The plaintiff noting that her modification ap-
plication was not made under Lepis v. Lepis, 83
N.J. 139 (1980) but that she was instead asking
only that the agreement be enforced, maintained
that support should be modified and fixed in
accordance with the parties’ present income and
the standard of living that income could sustain.
The defendant maintained that to allow mod-
ification based upon his increased earnings alone
would enable the plaintiff to live at a higher
standard of living than enjoyed during the mar-
riage.

The trial court rejected both contentions. Find-
ing that the agreement established the plaintiff's
right to make application for modification after
three years, the court held that it was the standard
of living sustainable at the end of the three-year
period provided for in the agreement that would
govern the plaintiff's modified support award.

The agreement, by its terms which provided
that modification could be sought at a time specif-
ic, took the plaintiff's modification application out
from under the Lepis umbrella. Said the court:

A court of equity will not permit plaintiff to sit

back and select that time period which finds

the parties’ economic ambience most benefi-
cial to her, then make application and have
that as her basis for establishment of the
standard of living in which she is entitled to be
maintained. It is ciearly inequitable and un-
conscionable for this court to permit plaintiff

to wait until defendant's income maximizes

and to then fully participate in his future
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earnings and success, to which she marginal-
ly contributed.

A plenary hearing was ordered to determine *

the standard of living based on the parties’ com-
bined incomes at the end of the three-year period,
and the defendant's “ability to obtain and advance
in her employment opportunities in those years.
The court noted that any future application for
modification would be governed by Lepis.

[Comment: The court's decision was carefully
reasoned and dealt equity to the parties. In Lepis,
the Supreme Court stated that as a prerequisite to
modification, consideration must be given as to
“whether the earlier agreement . .. provided for
the present circumstances.” 83 N.J. at 160. In
Petersen v. Petersen the Supreme Court
strengthened still further the Lepis rule that if an
existing support agreement provided for future
contingencies the contractual arrangement as to
such future happenings should be respected,
Although unnecessary to the result reached in
Petersen, the Petersen Court deliberately raised
its comments, as to the presumption of validity to
be given to contractual arrangements that provide
for future events, to a level above obiter dictum.
The Court honed Lepis and specifically stated: 1)
That there was to be a “predisposition in favor of
[the] validity and enforceability” of a spousal
agreement that provided for future contingences;
2) “[Tlhe weight which will be dué such agree-
ments will grow in direct proportion to the degree”
that an agreement has “been genuinely tailored to
all of the matrimonial concerns of the parties”:
and 3) “[Tjo the extent that the parties have
developed comprehensive and particularized
agreements responsive to their peculiar circum-
stances, such arrangements will be entitled to
judicial deference.

The trial court recognized that the agreement
had, in fact, provided that modification would be
appropriate at a time certain, three years after the
divorce. The agreement was explicit; the parties
should be bound by that specificity.

Presumably, if in the future, either party seeks
modification under Lepis, the standard of living
sustainable three years after the divorce, not the
standard of living during the marriage, would be
the standard of living to which modified support
would be molded.

Importantly, the plaintitf's attempts at self-suffi-
ciency were also to be considered when the
modification application was addressed at a
plenary hearing, in keeping with the Pashman
Committee’s recognition that a supported
spouse’s employment skills should be developed
so as to enable that spouse to become self-
supporting.]

Sterling -v. Sterling, M-17606-73, (Bergen, Krafte,
J.J.D.R.C., T/A).
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Recent Cases (continued)

COUNSEL FEES—Pendente lite award of coun-
sel fees against named and noticed corespon-
dent inappropriate.

Plaintiff-husband moved for an award of coun-
sel fees pendente lite against the named and
noticed corespondent who had sought to obtain
the right to intervene and file an answer. The court
held that pendente lite counsel fee award was
inappropriate.

The court noted that-in Robinson v. Robinson,
13 N.J. Misc. 210 (Chan. 1932) and Coor v. Coor,
124 N.J. Super. 341 (App. Div. 1973) it had been
held proper to award counsel against a corespon-
dent who intervenes in a suit and therefore be-
comes a party, but that a pendente lite award
“might work to prejudice the corespondent, by
making the threat of fiscal sanction economically
burdensome, if not prohibitive, for the corespon-
dent to pursue his right to deny plaintiff's allega-
tions.” An award of fees and costs against a
corespondent at final judgement, however, is not
precluded.

[Comment: In a matrimonial action a pendente
lite award of counsel fees is appropriate so as to
put matrimonial spouses-litigants on an equal
footing to pursue their respective cases. In no
other type of action in the state courts of New
Jersey is an award of counsel fees prior to
judgment permitted. There is no reason to permit
a litigating spouse to be subsidized for fees pend-
ente lite by a third party merely because that third
party is a named or intervening party in a suit and
merely because the action is a matrimonial ac-
tion.]

Averso v. Averso, 181 N.J. Super. 146 (Ch. Div.,
Bergen, Sorkow, J.S.C. 1981).

CUSTODY—Uniform Child Custody Jurlsdiction
Act allows New Jersey Jurisdiction of custody
dispute despite continuing jurisdiction In sister
state when child resides with a parent in New
Jersey for significant period of time and that
parent alleges future harm will result if children
are returned to non-resident parent.

The parties were divorced in Texas in 1977. The
defendant-wife was awarded custody of the two
children; the plaintiff-husband was accorded vis-
itation rights. Pursuant to the visitation schedule,
the children visited with the plaintiff at his resi-
dence in Indiana for four weeks in June, 1979. On
the last day of visitation, he obtained an order for
temporary custody from the Indiana Superior
Court.

In September, 1979, the plaintiff was granted
custody after a plenary hearing in Indiana. The
defendant appealed.

In March or April, 1980, the plaintiff moved to
New Jersey with the children as a result of reloca-
tion by his employer. He did not seek leave of any
court for permission to move the children to New
Jersey. Contemporaneous with the move, the In-
diana Supreme Court reversed the Superior
Court custody order on the grounds that Indiana

lacked jurisdiction to modify the Texas custody
decree.

In June, 1980, the plaintiff filed suit in New
Jersey seeking custody alleging that the defen-
dant was an alcoholic, who, with her new hus;
band, had abused the children in the past and
would abuse them in the future. The plaintiff
contended that an emergency existed, that the
defendant and her husband inflicted severe cor-
poral punishment on the children, neglected their
health, were unconcerned as to their education,
and required them to cook their own meals.
Psychological evaluations and a hospital record
as to the defendant's alcoholism were annexed to
the complaint.

The matter was considered by the court without
a plenary hearing, in September, 1980, and a
decision was rendered in May, 1981. The ftrial
court, finding the plaintiff's allegations “broad,”
rejected the plaintiff's contention that there was
need for emergent protection for the children and
dismissed the plaintiff's complaint for lack of
jurisdiction. The court held that the appropriate
place to prove the plaintiff's allegations was Texas
where the abuse allegedly occurred. Stating that
he would sign a writ of habeas corpus brought by
the defendant, the judge directed the plaintiff to
bring the children to court for delivery to the
defendant.

The plaintiff sought a stay and the appointment
of a guardian ad litem from the Appellate Division
and filed a notice of appeal of the trial court order.
The stay was granted, the application for appoint-
ment of a guardian ad litem was denied and the
appeal was accelerated.

On appeal, the Appellate Division held that the
New Jersey court had, and should exercise, juris-
diction and conduct a plenary hearing “when
children are residing in New Jersey with a parent,
for a significant period of time, and that parent
alleges that the children will be mistreated and
irreparably harmed if they are returned to the
non-resident parent ... "

The court found such authority in the Uniform
Child Custody Jurisdiction Act, N.J.S.A. 2A:31(a)
(2) and (3):

(2) Itis in the best interest of the child that a

court of this state assume jurisdiction be-

cause (i) the child and his parents, or the

child and at least one contestant, have a

significant connection with this state, and (ii)

there is available in this State substantial

evidence concerning the child's present or
future care, protection, training, and personal
relationships; or

(3) The child is physically present in this state

and . . . (i) it is necessary in an emergency to

protect the child because he has been sub-
jected to or threatened with mistreatment or

abuse or is otherwise neglected . . . .

The court distinguished the situation where a
parent’s behavior Is reprehensible as when a child
is abducted to New Jersey but in obiter dictum
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Recent Cases (continued)
stated that even where a litigant's conduct is
reprehensible or a litigant has brought a child into
New Jersey in violation of another state's order, if
a child will be harmed should he or she be
returned to the non-resident parent, New Jersey
should not abdicate its parens patriae duty and
should exercise jurisdiction.

The lower court order was reversed and the
case remanded.

[Comment: By the time the trial court con-
sidered the matter, the children had been with
their father in New Jersey for six months; by the
time its decision was rendered they had been in
New Jersey for over a year; by the time the

Appellate Division heard the case, the children
had been in New Jersey for one year and one half.

"The Appellate Division did not state whether or
not the children’s continued residence in New
Jersey until the appellate decision had impacted
upon the case. While six months or one year or
eighteen months may constitute the “significant
period of time” the Appellate Division gave as a
prerequisite for jurisdiction (it must be remem-
bered that the Indiana Supreme Court had held
that Texas had continuing jurisdiction), it the
plaintiff had filed suit immediately upon his arrival
in New Jersey and custody was decided within
three months after issue was joined following the
Pashman Committee Report Recommendation
(M) (A) (2), is the “signiticant period of time"
requirement violated? If a non-custodial parent
moves with his or her children to New Jersey for a
legitimate reason (here the father was transferred
to “the Philadelphia area”) for less than a “signifi-
cant period of time,” and it is necessary to protect
the children from mistreatment or abuse, should

‘not New Jersey exercise jurisdiction pursuant to
N.J.S.A. 2A:34-31(a) (3) and New Jersey’'s parens
patriae duty?]

Marcrum v. Marcrum, A-4162-80, Decided No-
vember 5, 1981 (Michels, McElroy, J. H. Coleman,

J.J.AD)

CUSTODY—Even If child would benefit from
joint physical custody, if there is Initial custody
determination of sole custody, parent seeking
custody modification must show change of cir-
cumstance warranting modification.

The parties had one child, Salvatore, born in
1961, seven years after the marriage. Shortly after
Salvatore's birth, the parties separated. Salvatore
remained with his mother. In 1974 a separation
agreement providing that the defendant-wife
would have custody of Salvatore with the plaintiff
having visitation on Sundays and for. one month
each year was executed., That agreement was
incorporated into a 1974 judgement of divorce.

In March, 1979, the plaintiff applied to the court
to transfer sole custody of the child to him and
reduce the amount of support he was required to
pay. He claimed that the defendant had neglected
and abused the child and that his own circum-
stances had changed; he had remarried. After a
plenary hearing and an interview with the child in
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camera, the court, while rejecting the plaintiff's
contention that the defendant was an unfit parent,
ordered alternating physical custody (alternate
weekends and alternate Tuesdays through
Thursdays with the plaintiff) and modified the
support the plaintiff was to pay in light of thig
change. The defendant appealed.

The Appellate Division reversed. (it should be
noted that there was no appellate brief filed on
behalf of the plaintiff-father, nor was his cause
argued.)

The Appellate Division recognized the Supreme
Court's approval of joint custody in Beck v. Beck,
86 N.J. 480 (1981). The court, however, relying
upon a footnote in Beck, 86 N.J. at 496, n, 8, and
citing Sheehan v. Sheehan, 51 N.J. Super. 276
(App. Div. 1958), held, inter alia, that “even though
the relationship between the child and both of his
parents may be such that it could reasonably be:
concluded that the child would benefit from joint
custody, the party seeking modification of the
initial custody determination must show a change
of circumstances warranting modification.”

The court held that Salvatore's relationship with
his mother had been stable and happy, that
Salvatore was well adjusted, that Salvatore did
not have the type of relationship with his father
“essential” to joint custody (in camera Salvatore
had stated that he did not wish to stay for longer
periods with his father), and that the father's
change in marital status or living arrangements
did not constitute the change of circumstances
necessary for a modification of custody. The court
added that even if such a change of circumstance
had been shown, the Beck standards had not
been met. The proofs did not show that “the child
recognize[d] both parents as sources of security
and love and wish[ed] to continue both rela-
tionships,” the parents did not “exhibit a potential
for cooperation in matters of child raising,” and
Salvatore did not wish the change. The court
further voiced disapproval of the ordered “con-
stant shuffling of Salvatore between his father and
his mother every few days, week in and week out

-.", it would be disruptive of “the stability essen-
tial to Salvatore's emotional well being and de-
velopment.”

[Comment: The Beck children, then ages 8 and
10, in camera had stated that they did not want to
live with their father (as did Salvatore) and Beck
permits joint custody even when parents are
hostile to each other, although there must be a
potential for cooperation in child rearing, 86 N.J.
at 498. During the Beck plenary hearing, Dr.
Judith Greif testified that emotional stability re-
sults from emotional rootedness with two parents
and not geographical rootedness in one home.

Additionally literature on joint custody abounds
with creative alternating living arrangements in-
cluding- the “constant shuffling” disapproved by
the Appellate Division (although "constant shuf-
fling” probably requires parents more coopera-
tive and supportive of each other than Salvatore’s
as there need be constant parental contact and




Recent Cases (continved)
cooperation). The appeliate courl—as to the
above factors—substituted its judgment as to the
best interests of Salvatore for that of the trial court
—a substitution the Beck Court specifically disap-
proved. 86 N.J. at 496. It thus can be argued that
this case rests upon the Beck footnote and
Sheehan as to the showing of changed circum-
stances necessary for a modification of an initial
custody determination.]

Mastropole v. Mastropole, 181 N.J. Super. 130
(App. Div., Michels, McElroy, J. H. Coleman,
JJ.AD.)

ESTATES—A party who has a “live-In” rela-
tionship with another without the benefit of
marriage may not recover under the Wrongful
Death Act for pecuniary loss sustained by rea-
son of the partner’s accidental death.

The “live-in"” partner had resided with the dece-
dent for seven years and they intended to marry.
After his death, the “live-in" partner sued for
damages as if she were a “surviving spouse”
under N.J.S.A. 3A:2A-34 of the intestacy statute.

The Wrongful Death Act, N.J.S.A. 2A:31-4, pro-
vides that the amount recovered under that Act
“shall be for the exclusive benefit of the persons
entitled to take any intestate personal property of
the decedent.”

The court rejected the plaintiff's claim, finding
that Kozlowski v. Kozlowski, 80 N.J. 378 (1974)
and the “palimony” cases in other states were not
determinative as they were based on contractual
grounds as opposed to a residential arrangement
or the financial dependency of one cohabitant,
and that Bullock v. United States, 487 F. Supp.
1078 (1980) wherein a cohabitant recovered for
loss of consortium resulting from the other
cohabitant’s injury was also not determinative.
Where “the right of consortium is judge-made
law” and could therefore be expanded, “[t]he law
of intestacy is ... statutorily created and is not
subject to judicial amendment.”

The trial court noted that “consensual sexual
conduct outside of the family tradition has not
found ready acceptance by the legislature in
areas where the stability and responsibility of
family life may be affected” and found it signifi-
cant that “despite the attraction and convenience
of live-in arrangements to a segment of the popu-
lation,” N.J.S.A. 3A:2A-34 (making provision for
surviving spouses to inherit an intestate share of a
decedent’s property) did not provide for unmar-
ried cohabitants. As significant to the court was
the fact that “the legislature has condemned
‘common law' marriages as ‘absolutely void,’
N.J.8.A. 37:1-10.” Said the court: “The preserva-
tion of familial law is so essential that where
questions ef inheritance, property, ... are in-
volved, an adherence to conventional doctrine is
demanded.”

Summary judgment against the plaintiff was
granted.

[Comment: Compare this result with Dawson v.
Hatfield Wire and Cable Co., 59 N.J. 7190 (1971), a

worker's compensation case, wherein the Su-
preme Court held that the petitioner qualified as a
“wife” under N.J.S.A. 34:15-13(f), where the em-
ployee-“husband” had never been legally
divorced from his former wife but had lived with
the petitioner as man and wife for an extended
period of years after a ceremonial marriage, thé
petitioner was economically dependent upon the
employee and there were no other claims against
the employer. The Dawson Court stated: “She
thought she was a wife, she fulfilled the role of
wife. . . . The purpose of the statute will obviously
be advanced by recognizing petitioner as coming
within the favor of this remedial legislation. The
test of the relationship of husband and wife
should not be quite the same in the context of this
type of law, designed to supply a social need and
to remedy a social evil, as in the area of familial
law where questions of property, inheritance, le-
gitimacy of offspring and the like rightly demand a
more rigid adherence to conventional doctrine.”
(In State v. Gosnell, 106 N.J. Super. 279, 284
(App. Div. 1969), the court noted that “[tJhe Death
Act is not construed with the liberality of the
Workmen’s Compensation Act. . ..")

The court's interpretation as to legislative intent
of the Wrongful Death Act and its supremacy over
case law cannot be faulted. The practitioner who
handles cohabitation contracts should be alert to
the necessity of including a life insurance pro-
vision where one cohabitant may be dependent
upon the other for financial support.]

Cassano v. Durham, L-39317-79 (Law Div,,
Passaic, Schwartz, J.5.C., Decided May 29, 1981.)

PENSIONS—Vested but unmatured pension
plans subject to equitable distribution.

In Kikkert v. Kikkert, 177 N.J. Super. 471 (App.
Div. 1981), the Appellate Division, Judges Fritz,
Polow, and Joelson, disapproved of Judge Grif-
fin's reasoning in Mueller .v. Mueller, 166 N.J.
Super 557 (Ch. Div. 1979), approved the result in
Weir v. Weir, 173 N.J. Super 130 (Ch. Div. 1980),
and ruled that a vested but unmatured pension
plan was subject to equitable distribution. The
Supreme Court affirmed o.b.

In Kikkert, the plaintiff-husband was 49 years
old at the time of the filing of the complaint, was
vested in a pension plan but was not entitled to
receive benefits until 1990 when he would reach
60 years of age. He would be entitled to benefits
whether or not he continued at his employment
but if he failed to survive until age 60, no benefits
would be available except under certain limited
circumstances. The trial court, relying upon
Muelier, (Weir had not yet been published), held
that the pension was not an includible asset and
the Appellate Division reversed.

The Appellate Division, noting the Stern v.
Stern, 66 N.J. 340 (1975) concept that inquiry as
to includibility should properly be focused on
“whether rights or benefits were ‘acquired’ by the
parties or either of them during the marriage,
rather than on whether they were ‘vested',” found
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pension benefits to be a “deferred [form] of com-
pensation earned during coverture” distributable
“to the extent” such benefits were “generated by
the-mutual effort of the parties.” Equitable con-
siderations require inclusion of such benefits for
distribution where an employee has actually quali-
fied for benefits during the marriage and the other
Spouse was deprived of enjoyment of additional
income—whether or not the employee con-
tributed to the cost of the pension plan. “Each
spouse had the same expectation of future enjoy-
ment with the knowledge that the pensioner need
only survive to receive it."”

The method of distribution would hinge on the
ability to establish present value of the pension
and the availability of other assets for distribution.
The preferred disposition as to a pension should
be the setting of a present value of the pension
and immediate distribution of the pension and the
other distributable assets. If the present value
cannot be established and/or there are no other
assets to distribute, a fixed percentage of the non-
employee spouse's share should be set with re-
ceipt by the non-employee spouse to await the
time the pension monies are available.

The Supreme Court affirmed 7-0 with Justice
Pashman, in a lengthy concurring opinion, ex-
plaining the reasons for his dissent in Kruger v.
Kruger, 73 N.J. 464 (1977) (a case dealing with
federal military retirement andg disability pay) and
his concurrence in Kikkert, and stating that, in
part, his dissent in Kruger was based upon too
“narrow [a] reading” of the equitable distribution
statute.

[Comment: Kikkert unmuddies the muddy wa-
ters surrounding distribution of vested pension
plans but does not solve the practitioner’'s prob-
lems. The broad language of Kikkert cannot sub-
stitute for a careful reading of the vesting condi-
tions of a pension plan before argument is made
as to the includibility or nonincludibility of the plan
in equitable distribution.

Additionally, the non-employee spouse's re-
ceipt of a pension, if it must await receipt of the
pension monies by the employee spouse because
of the nonavailability of other distributable assets,
will occur at a time when the Supporting employer
Spouse may make a Lepis application for mod-
ification of support since his or her income wiil be
lower upon retirement, The dependent, non-em-
ployee’s receipt of the share of the plan that would

.await the pension monies being available for
distribution will impact upon the amount of sup-
port a dependent spouse would receive should a
Lepis moditication occur. Thus, the percentage
certain of the pension the dependent spouse
should receive in equitable distribution will
negatively impact upon the support he or she is to
receive and in many cases, the percentage to be
received in equitable distribution may be sub-
stituted for support. Thus, a non-employee
spouse’s future receipt of a percentage of a pen-
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sion plan may be, in effect, a nuflity since it may
be, at the time of receipt, both equitable distriby.
tion and support.]

Kikkert v. Kikkert, A-23 (Supreme Court, Septem-
ber Term, 1981).

4

In Memoriam
by Jeffrey P. Weinstein

Robert J. Citrino, Esq. was my friend. That did
not make Bob unique. Robert J. Citrino was a
strong, able, articulate and compelling adversary,
That did not make Bob unigue. Robert J. Citrino
died a few days before Christmas, 1981, while
giving Christmas presents to the children of
Nutley. Bob was not unique simply because hun-
dreds and hundreds of people attended his fu-
neral, including the governor, judges, legislators,
the attorney general and other members of the
executive branch of our state government. Robert
J. Citrino was not unique merely because he was
“Mr. Republican in New Jersey" and was loved by
Democrats throughout our state. Robert J. Citrino
was unique because he was not a man who was
afraid to love and because he was a man who
gave of himself.

Though there may be a void on the third floor of
the Hall of Records Building in Newark, as | walk
down the hall on my way to appear before either
Judge Strelecki or Judge Glickman because | will
not hear Bobby’s voice yell, “Hey, how the . . . are
you?” the corridors, at least for me, will become
even more special as | will think of Bobby and his
penchant for seeking justice, for doing right and
for caring. Bobby gave to us more than most of us
could give to him. Bobby’s giving was not enough
for him. Though no death can be just, Bobby's
death was so terribly unjust that for me it once
again brought to reality that as attorneys we must
give of ourselves to make this a more just world.

Though no death can be considered timely,
Bobby's death was particularly untimely, yet | am
sure Bobby could not or would not tolerate those
words. There is no more joyful time of the year
than Christmas to many of us. Now, Christmas will
have a new and special meaning to me. Now,
Christmas will be a time of giving, as Bobby gave
to us. In my adult world, Robert J. Citrino
epitomized my childhood Santa Claus. He gave us
a legacy of laughter and good will to all. We will all
miss him but we are all better people because of
him. That is the way he would want it to be and
that is the way it should be.
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The New Jersey Institute for Continuing Legal Education in cooperation with the Family Law Section of the
New Jersey State Bar Association and the New Jersey Society of Certified Public Accountants is pleased to
announce a full-day seminar on

TAX ASPECTS OF DIVORCE AND SEPARATION

Saturday, February 27, 1982 Landmark Inn, Woodbridge
9:00 a.m. to 4:30 p.m. Featured Speaker Route 1 North at Rdute 9
PROFESSOR FRANK E. A. SANDER

Harvard University Law School (Cambridge, Massachusetts)

ICLE, the Family Law Section of the New Jersey State Bar and the Society of Certified Public Accountants have been
fortunate in enlisting the nation’s foremost authority on Tax Aspects of Divorce, Professor Frank E.A. Sander of Harvard Law
School, to be the major speaker in a one-day seminar on Tax Aspects of Divorce and Separation. Professor Sander annually teaches

an in-depth course on Tax Aspects of Divorce for a select number of practicing attorneys at Harvard Law School.
Professor Sander’s FI!.')1'esenta1;im1 will be aup'Flemented by one half-hour presentations from Hon. Virginia S. Long, Raymond

Silverstein, CPA, and Thomas 8. Forkin, Esq.

hey will, respectively, provi

e their views on judicial responsibilities with respect

to taxes incident to divorce and separation, the role of the CPA in such cases and a practical application of the various tax

ramifications for matrimonial attorneys.

Following Mr. Forkin's presentation the remainder of the afternoon session will be devoted to smaller group workshops for more

personal discussions of the topics covered by all of the speakers. Each

Accountant.
Course Level: Basic to Advanced
Speakers

The Moderator
.LEE M. HYMERLING, ESQ.
Archer, Greiner & Read
(Haddonfield, NJ)
THOMAS S. FORKIN, ESQ.
Forkin & Eory
(Cherry Hill, NJ)
HONORABLE VIRGINIA A. LONG
Judge of Superior Court
(Elizabeth, NJ)
RAYMOND SILVERSTEIN, CPA
Alloy, Silverstein, Shapiro & Company
(Cherry Hill, NJ)

workshop will be hosted by an attorney and a Certified Public

Workshop Leaders in addition to the lecturers:

GORDON ASNIS, CPA
J.H. Cohn & Company
(Newark, NJ)

HOWARD A. GOLDBERG, ESQ.
Horn, Kaplan, Goldberg & Gorny
(Atlantic City, NJ)

IRA A. LEVY, ESQ.
(Newark, NJ)

STANTON MELTZER, CPA
Gold, Meltzer, Plasky & Wise
(Collingswood, NJ)

JEROME M. NEWLER, CPA
Newler & Company
(Union, NJ)

HERBERT RUDNICK, CPA
Wiss & Company
(East Orange, NJ)

GARY N. SKOLOFF, ESQ.
Skoloff & Wolfe
(Newark, NJ)

MELVIN J, WALLERSTEIN, ESQ.
(West Orange, NJ)

Tuition: Tuition is $95, including luncheon. For lawyers admitted after January 1, 1979, tuition is $65.

Special Registration Notice: Because seating is limited, early registration is encouraged. It is anticipated that door

registrations will not be permitted.

Materials: All full registrants will receive a program book containing lecture outlines and a treatise by Professor Sander on

TAX ASPECTS OF DIVORCE.
ICLE REGISTRATION PROCEDURE

REGISTRATION: To register for any ICLE course, indicate program
and date and mail with your check for the appropriate fee to ICLE, 15
Washington Street, Newark, New Jersey 07102-3105. Please mark your
pocket and desk calendar with the Yprugmm date, hour and site. Yod will
not receive an admission ticket. You will be admitted by having your
name checked on a prepared registration list. Should you wish a receipt
other than your cancelled check, please make that request when regfs-
tering and a receipt will be waiting for you at the program. While IC! E
encourages door registrations, programs are occasionally closed or post-

poned. To avoid a wasted trip, please call on the previous business day
to make certain that the program is meeting as announced.
CANCELLATION: Refunds will be issued to all pre-registrants whose
request reaches ICLE at least 48 hours before the start of the program.
Refunds will be subject only to the customary $5 processing fee. Pre-
registrants who miss programs without a timely cancellation request will
receive full credit for nonrefundable payments. This credit may be used
for pre-registration for future ICLE program (not for door registration) or
for the purchase of ICLE publications. For further information, please
call Marge West, ICLE Pn;gmm Administrator, at (201) 648-5671, THE
TAPING OF ICLE SEMINARS IS NOT PERMITTED.

- - o — -

Mail to: Institute for Continuing Legal Education
15 Washington Street
Newark, NJ 07102-3105

Enclosed is a check for §

________payable to the Institute for Continuing Legal Education. Please enroll me

(and my associates listed on the separate sheet attached) in Tax Aspects of Divorce and Separation at

Woodbridge on February 27.

NAME

ADDRESS

PHONE

CITY

STATE ZIP

O I am applying for a new lawyers discount. Date admitted:
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Legislative Report
by Jeffrey Weinstein

On Monday, January 4, 1982 former Gover-
nor Brendan Byrne vetoed §-1020, dealing with
rehabilitative alimony, The bill, in a last-minute
rush, had passed both the Senate and Assembly.
Our Section was opposed to this legislation and
voiced its opposition. The Section Executive
Committee unanimously endorsed a resolution
calling for its veto. Letters were transmitted to
former Governor Byrne and to his legislative
counsel by individual members, asking that the
bill be vetoed. Our efforts were successful.

It is important that the committees estab-
lished by our chairman, Lee M. Hymerling,
become aware of the legislative process so we
can have significant impact, not only on pending
bills but also on bills which we may propose for
legislation, if needed.

| was pleased to learn that Governor Thomas
Kean appointed W. Cary Edwards, Esq., as his
counsel. Mr. Edwards was an extremely able
and articulate assemblyman. He is a competent
practitioner who is industrious and energetic. |
wish Cary the very best in his new position.

During the Byrne Administration, there was a
great deal of proposed legislation which required
Section attention. Some of the bills will be re-
introduced shortly in the new Legislature under
different bill numbers. 1 will report on them in
my next legislative column.

It is clear that we must not be afraid to at-
tempt to have impact on our Legislature for the
creation of laws. As attorneys we are not afraid
to change the law in a courtroom. As attorneys
we should not be afraid to change the law,
where appropriate, in the Legislature. Obvious.

ly, other interest groups have demonstrated their
desire to amend many of the statutes and restate
other statutes which deal with matrimonial law.

If there is a need for change in matrimonial
law, we should be in the forefront and not sim-
ply react. Our input is essential not only to the
matrimonial practitioner but also to the public.
I would urge each and every one of you to
review pending bills and correspond with David
M. Wildstein, Esq., our legislative coordinator;
any of the substantive Family Law Section
committee chairmen; or any of the Family Law
Section officers.

(continued from page 69)
Footnotes

1. 7 Family Law Reporter 2669, September 1, 1981.
2. See The Federal Rules of Evidence, Rule 701
Opinion Testimony by Law Witnesses, which states:

If the witness is not testifying as an expert, his
testimony in the form of opinions or inferences is
limited to those opinions or inferences which are
(1) rationally based on the perception of the
witness and (2) helpful to a clear understanding
of his testimony or the determination of a fact in
issue.

and see Rule 703 Basis of Opinion Testimony by
Experts which states:

The facts or data in the particular case upon
which an expert bases an opinion or inference
may be those perceived by or made known to
him at or before the hearing. If a type reasonably
relied upon by experts in the particular field in
forming opinions or inferences upon the subject,
the facts or data need not be admissible in
evidence.
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