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CHAIR’S COLUMN

Open Adoption
by Thomas Snyder

Each year November is recog-
nized as National Adoption
Awareness Month. For nearly
a decade, New Jersey courts

have joined the 49 other states and
the District of Columbia in opening
their doors to celebrate the adop-
tions of thousands of children. In
contrast to these celebrations, the

fate of New Jersey Senate Bill 799, commonly known as
the Open Adoption Records Bill, continues to spark an
emotionally charged controversy in the area of adoption. 
The bill, if signed into law, would permit adult

adoptees to obtain copies of their original birth certifi-
cates. In effect, it would permit adoptees access to the
names of their biological parents.
The proposed legislation has been presented in

New Jersey in one form or another for the past 30
years. The most recent version of the bill was approved
by the New Jersey Senate in March of 2010. The bill still
requires Assembly approval before it can be presented
to Governor Chris Christie. 
The New Jersey State Bar Association, along with the

National Conference for Adoption, New Jersey Right to
Life, the Lutheran Office of Governmental Ministries,
the New Jersey Catholic Conference and the American
Civil Liberties Union of New Jersey have, as a coalition,
opposed S-799 for a variety of reasons. While each mem-
ber of the coalition brings different perspectives to the
group for opposing the bill, perhaps the most often
cited objection involves its retroactive application. 
Pursuant to the bill, a biological parent who had pre-

viously surrendered a child for adoption would have
one year to file a notification with the state registrar to
maintain anonymity. He or she would also be required
to provide certain non-identifying family/medical his-
tory information. If the biological parent does not noti-

fy the state registrar within the prescribed time and
provide the necessary family/medical history informa-
tion, a qualified applicant will be granted access to the
applicant’s original birth certificate. 
The bill contemplates the use of public service mes-

sages to inform the public of the detailed procedures
for a birth parent to request non-disclosure. However, it
is unrealistic to expect that sufficient funding will be
available to effectuate meaningful public awareness.

A birth parent who placed a child for adoption and
does not submit a written, notarized request for non-dis-
closure, effectively forfeits his or her privacy rights. The
effect of the bill in this regard is harsh. It is unlikely that
every woman who surrendered a child in New Jersey
for adoption will be properly informed of the new pro-
cedures within the one-year notification period. This
deficiency in the bill is especially problematic for rural,
uneducated or non-English speaking communities. Fur-
ther, it is unrealistic to conclude that a birth parent who
lives outside the state of New Jersey will be provided
sufficient notice of the necessity for filing with the
state. A birth parent who has relocated to Europe, Cana-

See Adoption on page 87

A birth parent who placed a child for
adoption and does not submit a
written, notarized request for non-
disclosure, effectively forfeits his or her
privacy rights. The effect of the bill in
this regard is harsh.
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da, or South America will undoubt-
edly not receive notice of the neces-
sity to file for non-disclosure with
the New Jersey state registrar. 
Birth parents should not be

forced to take an affirmative step to
maintain their privacy rights. Fair-
ness dictates that the waiver of the
right of anonymity should be by
way of affirmative election. A
woman who was once assured that

she would remain anonymous
should not lose her right to
anonymity because she is simply
unaware of a requirement that she
has to file for non-disclosure with
the state registrar. 
The interest of adoptees in hav-

ing access to non-identifying med-
ical and family history information
is unquestionably compelling. How-
ever, access to this information
should not come solely at the
expense of the right of anonymity
promised to birth parents. 

The use of mutual consent reg-
istries to provide adoptees with
access to birth parent information,
to medical history and to link birth
parents and adult adoptees must be
the foundation of any legislation
that seeks to accomplish fairness in
addressing the issue of open adop-
tion. The enactment of legislation
that fairly addresses the interests
and concerns of both adoptees and
birth parents would truly be some-
thing to celebrate in New Jersey
next November. �

Adoption
Continued from page 85
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The Honorable Joseph P. Testa,
J.S.C. (ret) is a man whose
career has taken many paths,
each exceptional and each

complementing the other. From a
retired colonel in the United States
Army, to a fellow of the American
Academy of Matrimonial Lawyers,
Judge Testa seems to have done it all.

Prior to becoming a judge, he practiced matrimonial law
for the majority of his legal career. He was instrumental in
founding the matrimonial portion of the New Jersey
Association for Justice’s (formerly ATLA) annual Board-
walk Seminar. After taking the bench in 1995, Judge Testa
sat in the Family Division for almost 14 years. During that
time, he continued to be a distinguished panelist for Insti-
tute for Continuing Legal Education seminars and adjunct
professor of family law courses at Rutgers University
School of Law–Camden. In sum, Judge Testa epitomizes
New Jersey matrimonial law. 
Now that he has retired from the Judiciary, Judge

Testa continues to remain active in the field through the
New Jersey State Bar Association, sitting on the Family
Law Executive Committee of its Family Law Section. 
Judge Testa was honored at a retirement dinner on

Sept. 24, 2010. His comments about his service to our
country, his patriotism and strong passion to help chil-
dren going through divorce are worth our considered
attention. The text of his speech follows:
I know it is appropriate to recognize honored guests

on these special occasions. So first, it is my pleasure and
privilege to recognize all of you: my family, my
friends, as each one of you is very special to me. I thank
each of you for coming to share this night with me.
When trying to decide what to say tonight, two things

very quickly came to mind, both of which my dad said
many times to me over the years. “When you are going to
make a speech, remember what Abraham Lincoln said,
‘There is nothing wrong with a short speech!’ and more
importantly, ‘Think it out and write it down, but always
remember to speak from the heart!’” My dad gave many
speeches in his career and although he always wrote
them down, he rarely ever needed to use it—he was that

great! Tonight, I will attempt to use his wise advice. 
God, family, duty, honor, country, and children. As most

of you know, “duty, honor and country” is the motto and
creed of the prestigious United States military academy
West Point—a creed quoted by many and lived by even
more. West Point is a place that I learned to call a home
away from home for a number of years. Growing up as a
boy, I became interested in the military as my dad and
uncles had served in the military during World War II.
(And yes, despite my youthful appearance, I am a World
War II baby!) My uncle, Colonel Louis P. Testa, who is
now deceased, was an active duty Army combat officer
and a decorated veteran of World War II, who continued
to serve when I began my career in the Army. I had read
about the academy and learned their immortal creed,
adopting it as a guide to my life. As I grew older and
developed a deeper understanding, I expanded that
creed to include God almighty, family—where life begins
and ends—and my goal of helping children.
You see before you a blessed man, a man whose life

has had its ups and downs, good and bad times, but
through it all, I have always been guided by God. When
times were tough, especially during the many attempts
to reach my goal of becoming a judge or when litigants
would accuse me of various crazy things, or during my
years promoting my dream, the Kids Count Program for
children of divorce and separation (while being told I
should not), those times were times when God was just
reminding me what I already knew—that he was in
charge, not me. While all of those instances tested my
fortitude, I fought through each one and HERE I AM!
My family is the greatest gift that God has bestowed

upon me and I could absolutely devote hours and hours
to tell you about each member. My beautiful wife Jeanne,
who, as a special education teacher perfected her teach-
ing skills on me, her number one challenged student. But
with her continued love and dedication—HERE I AM!
My beloved parents, brothers and sister, my in-laws,

and extended family members, who each, in their own
special way, helped mold me—HERE I AM!
From my grandfather, Joseph Testa, and my father, the

Honorable Frank J. Testa, I learned how to live and work
with honor in a very, very simple way. Not by reading a
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A Pillar of the Matrimonial Law
Community Retires
by Charles F. Vuotto Jr.
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book or listening to a lecture because
they never told me how to live, they
lived and let me watch them do it! I
miss them both so very much!
My two sons, the loves of my life,

the true bookends to my life, who
kept each chapter in order and
made it all meaningful and purpose-
ful and full of love—HERE I AM!
My two lovely and talented

daughters, Kelly and Joelle, and my
four wonderful grandchildren, Enzo,
Elenna, Kate, and Giuseppe, who
have given me a second chance in
life to try to be a better parent, and
a grandfather—HERE I AM! 
All these people, with their con-

tinued love, respect and support,
many of whom are here tonight,
including my young, 88-year-old
mom, are the reason I stand before
you tonight, retiring from the Judi-
ciary of the state of New Jersey. 
Duty is a powerful word. It is

also a responsibility difficult to live
by and up to. In my life, my duty
was and continues to be to my fam-
ily, my God, my country, and to the
children I worked with and for
these past 15 plus years. Duty to my
country was always simple, as I was
a soldier even before I wore the uni-
form for 25 years. 
My duty to our country really

came to light when I swore the
oath as a young officer in the Unit-
ed States Army Judge Advocate Gen-
eral’s Corps, a proud and unforget-
table moment in my life. I had the
great privilege of wearing the Army
uniform and serving many places,
including the United States Military
Academy at West Point. I still to this
day get goose bumps at the unfurl-
ing of our flag and at the singing of
our national anthem. America is the
best country in the world and may
God bless it and those who serve it,
each and every day. 
My duty and personal creed then

expanded when I swore another
oath and put on the robe on
May 18, 1995. It was then I had
reached another goal in my life, to
serve in the Family Division of the
state of New Jersey Superior Court.
I will always cherish my days as a

judge as I consider it both an honor
and a privilege. I chose family court
because to my dying day I will
always believe that there is no other
court more important than family
court. What can be more important
than helping our children?
Serving in family court certainly

had its moments and certainly tried
every ounce of my patience, my
knowledge, my skills and my com-
mon sense. And yes, to the charge of
bending or stretching the envelope
at times when I heard those difficult
cases concerning children, I am too
guilty! I tried everything I could to
make sure the resolution was one
that would serve that child’s best
interest. Doing so was quite an oner-
ous task; a task where the only
reward is in your heart and in your
soul. Was I successful in all those
thousands of cases over the last
almost 16 years? That I do not know.
Only those children’s lives will tell
the story long after I am gone. My
duty to those children turned into a
burning desire and a passion. 
Without a doubt, the greatest

achievement of both my legal and
judicial career is the Kids Count
Program. Kids Count was a program
created to help children of divorce
and separation as well as those chil-
dren in homes of domestic violence
and custody disputes, a program
created by Pam Homan of the Cum-
berland County Court and myself. 
The program was unpopular

with many and shut down after only
three years, but it will always remain
my badge of honor for children. In
my retirement, I shall strive to recre-
ate the program with the help of
one of our major universities in
New Jersey. I will continue my
efforts of recreating the Kids Count
program until it is implemented
statewide. For as the quote says: “A
hundred years from now it will not
matter what my bank account was,
the sort of house I lived in, or the
kind of car I drove...but the world
may be different because I was
important in the life of a child.”
My passion and desire to help

children could not have been car-

ried out each day without the help
and support of the great staff of the
Family Division. These people
choose to serve children and their
families while witnessing each day
child abuse and neglect, sexual
abuse, domestic violence of all
kinds, and children caught in the
middle of custody wars, children
suffering and crying out for our
help. I salute each staff member for
your hard work, dedication, and loy-
alty. Most importantly, I thank you
on behalf of all those children you
helped! You are the best! 
I could not, because of my hearing

loss, have worked these last six years
without my real time court
reporters, who each day put the
words on the screen of those lawyers
and litigants in the most highly
charged emotional court. Their skill
goes without equal, and I thank you
from the bottom of my heart! 
I also thank the sheriff’s officers

of the Cumberland County Court-
house. Each of them is very special
and dedicated to service. In my
humble opinion, they are the best
in the state of New Jersey. 
I saved to mention last, my true

soldiers—my secretaries and law
clerks. My secretary of many years,
Cassie Yakow, you may know her as
the “quiet one”! And my new secre-
tary of one year, Elissa. Both did a
wonderful job. Cassie definitely cov-
ered my backside for 14-plus years,
which is a difficult task when your
boss sits in the Family Division. 
My 15 law clerks, what can I say.

Each so special and unique in their
own way, but each exceptionally
smart, dedicated and hard working.
Each one of them has touched my
heart and has been and will continue
to be a part of my family forever. I
could never have done this job with-
out them! I love each one of you!
To serve in family court for many

judges in our country and in New
Jersey is considered ’bad duty’ or
‘punishment.’ It is neither. It is an
honor and a privilege to serve chil-
dren and their families each day.
I invite the state of New Jersey

and our Judiciary to do more to
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help the family court staff and
judges to do their jobs with better
resources and more staff. Pick up
that invitation and you will be
rewarded in knowing that you have
helped our children, the future lead-
ers of this state, and our country. 
I invite our legislators to pass sim-

ple but extremely important legisla-
tion. To amend our laws to include as
part of the mandatory parent-educa-
tion program, a program for their chil-
dren as well. An easy task to do with
one or two lines of legislation, but leg-
islation so vital to our children. 
I invite our Supreme Court to

amend our Rules of Court to
include a children’s program as part
of our parent education program.
Also a simple task, but so critical to
our children’s welfare.
All in all, those three things will

help over 100,000 children each
year in our state. 
While they say you should inter-

ject a joke or humor in a speech, I
say personally this is not the time
for me to do that. Besides you all
know I have more practice being
on the receiving end!
While for some retirement may

be sad event, for me it is simply the
closing of one chapter in my life
and the opening of another—
another which I know will include
my continued duty to children. It
also serves as an opportunity to
convey a message here tonight, for
all memorable speeches that are
remembered over time leave one
with a message or food for thought.
Let’s get back to the basics. It is

very simple to say and not that diffi-
cult to do. Let’s work each day to
support our country and our troops,
to keep our families close, and to
find a way to help a child. 
I challenge you to get up tomor-

row, put up the American flag, and
fly it high every day. 
I challenge you to put yellow rib-

bons on your front door and mail-
box. American men and women are
still serving us and dying for us each
day. They need to know we love and
support them. I love them with all
my heart and I salute them.

I challenge you to ask your
neighbors to put up their flags and
ribbons and to help them if they
need help to do it. I would love to
drive through each neighborhood
in this county and this state and see
a sea of flags and ribbons. Do it not
for me but for our troops—may
God bless them! I love this crazy
mixed-up country and our flag.
Have you figured that out yet?
I also love and cherish my Italian

heritage. The Italian language for me
sings, and when couched with an
Italian saying or proverb, it is the
best music in the world! 

Vivi la tua vita di ogni giorno al
massimo, l’amore il vostro paese,
amo la tua famiglia, mantenere i
vostri figli vicini e brindo alla vita
ogni giorno con un bicchiere di vino
italiano! Con l’aiuto di Dio. Questi
sono i segreti caro ad una vita lunga
e felice a pieno riempimento! Che tu
possa vivere una ogni Cento anni!

Live your life each day to the
fullest, love your country, love your
family, keep your children close
and toast life each day with a glass
of Italian wine! With the help of
God, these are the cherished secrets
to a long and happy fulfilling life!
May you each live a 100 years!

Tonight I shall pray that God
blesses each of you and your families
as he has blessed me. May God bless
you, and may God bless America. �
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The 2010 Saul Tischler Award was presented to
Michael J. Stanton at the Family Law Section annual din-
ner on April 26, 2010, at Dolce Restaurant in Basking
Ridge. The evening was a celebration of Mike’s distin-
guished career with longtime friends and colleagues and
over 200 attendees honoring him. Among those present
were the greatest joys in Mike’s life, his lovely wife Joanie
and his wonderful children Jessica and Michael Jr.
The Tischler Award is the Family Law Section’s recogni-

tion of its best and brightest members. The selection of
Mike as the 2010 recipient continues that fine tradition. He
is a member of the firm of Norris, McLaughlin & Marcus
and heads that firm’s matrimonial department. He is a cer-
tified matrimonial law attorney, a fellow of the American
Academy of Matrimonial Lawyers, a member of the Matri-
monial Lawyers Alliance, and past chair of the Family Law
Section. He is a long-time editor of this publication and is
presently a trustee of the New Jersey State Bar Association.
More important than these brilliant credentials, Mike

is truly a role model for all matrimonial attorneys. He is
reliable, intelligent and a person of the highest integrity.

He understands the line between advocacy and the need
for respect and decency in a practice, which directly
affects children and people from all walks of life.
I first met Mike when we were both co-counsels on

the opposite side of the DeLorean case. That was 25
years ago. Even then, however, it was readily apparent
that Mike was destined to be one of the superstars in
this profession. It didn’t have to be that way. He could
have chosen a career in the United States Navy, where he
served with honor. Mike undoubtedly would have been
successful in any path in which he dedicated himself.
All too often, the public hears only of the negative

side of our practice. Attorneys like Mike go unheralded
doing their job day in and day out, not seeking notori-
ety, but building a stellar record nevertheless. It is,
therefore, fitting that our section takes time each year
to recognize those practitioners who make an out-
standing contribution to our profession. The family bar
is indeed fortunate that Michael J. Stanton elected to
become a matrimonial attorney. He is a very worthy
recipient of the Tischler Award. �

Michael J. Stanton Receives 2010 Tischler Award
by John P. Paone Jr.



What’s in a Name? 
A Comparison and Review of Custody and 
Child Support Designations

by Michael A. Weinberg

This article will explore the
development of both custo-
dial designations and child
support guideline designa-

tions and the differences between
these designations. Also discussed
will be the reasons for, and impor-
tance of, providing for separate and
distinct custodial designations and
child support guideline designa-
tions when representing a client in
a family law matter.

PRELIMINARY COMMENTS
Custody determinations, and the

allocation of parental rights and
responsibilities, will often be
among the most, if not the most, dif-
ficult and challenging aspects of a
family law dispute. In determining
the appropriate custodial arrange-
ment, N.J.S.A. 9:2-4 mandates the
consideration of specific enumerat-
ed factors, including but not limited
to the needs of the child, the par-
ents’ willingness to accept custody,
the parents’ ability to communicate
and cooperate in matters relating to
the child, and the stability of the
home environment offered. This
fact-sensitive analysis is designed to
assist in the determination of the
custodial arrangement that is in the
child’s best interests, and is ground-
ed in the premise that both parents
have equal rights to their child and
are each charged with the care and
maintenance of their child.
Within the context of N.J.S.A.

9:2-4, our courts have developed
certain defined custodial terms,
such as “legal custody,” “physical
custody,” “primary caretaker” and

“secondary caretaker.” These terms
are designed to designate and
define parental rights and responsi-
bilities of the child. This becomes
important in several respects: It is
important to the family law practi-
tioner, who must be able to satisfac-
torily negotiate or litigate a custodi-
al arrangement on behalf of the
client; it is important to the litigants
so that they each are aware and
understand their respective custo-
dial rights and obligations; and it is
important to the court when called
upon to interpret and enforce the
custodial arrangement in the event
of a future dispute.
Separate and apart from the cus-

todial designations, there are
defined terms that have been creat-
ed within the context of the child
support guidelines. Recognizing the
need to provide for each party’s
custodial rights and responsibili-
ties, attention must also be given to
the fundamental interest of the
child to receive fair and adequate
financial support from both par-
ents. In this regard, New Jersey first
adopted the child support guide-
lines in 1986. The premises of the
child support guidelines, as noted
in paragraph 1 of Appendix IX-A,
include the recognition that child
support is a continuous duty of
both parents, and that the child is
entitled to share in the current
income of both parents.
Paragraph 14 of Appendix IX-A

to the New Jersey Rules of Court
establishes and defines the terms of
“parent of primary residence” and
“parent of alternate residence” for

use in determining the child sup-
port guideline obligation in a
shared parenting situation. These
child support guideline terms are
separate and distinct from the cus-
todial designations that have been
established by our courts, as dis-
cussed below.
Over the years, practitioners and

the court have seemingly blurred
the lines between custodial desig-
nations and child support designa-
tions, and failed to recognize the
potentially significant difference
between a party’s status for child
support purposes and a party’s sta-
tus for custodial purposes.

THE DEVELOPMENT AND
CURRENT STATUS OF CUSTODIAL
DESIGNATIONS AND CHILD
SUPPORT GUIDELINE
DESIGNATIONS
The following is an examination

of the development and current sta-
tus of custodial designations and
child support guideline designations.

Custodial Designations
The Legislature has, together

with the authority to grant
divorces, conferred upon our
courts the power to make such
order regarding “the care, custody,
education and maintenance of the
children, or any of them, as the cir-
cumstances of the parties and the
nature of the case shall render fit,
reasonable and just….”1 Indeed, it
has long been a mandate of this
state that our courts should endeav-
or that children of separated par-
ents should be imbued with love

92

31 NJFL 92



and respect for both parents, and
where children are in custody of
one parent, the court should
endeavor to effect this facet of the
children’s welfare by conferring
reasonable rights of visitation on
the other parent.2

N.J.S.A. 9:2-4 provides for cus-
tody of a minor child where such
issue is raised, and incorporates the
longstanding public policy of this
state “to assure minor children of
frequent and continuing contact
with both parents after the parents
have separated or dissolved their
marriage….” Moreover, the statute
provides that in any proceeding
involving the custody of a minor
child, “the rights of both parents
shall be equal….” Thus, both parents
are deemed to have equal rights to
the custody of their children under
the statute, and each parent is
charged with the care, education
and maintenance of the children.3

The statute further provides that in
any proceeding where custody of a
child is at issue, the court shall
enter an order that may include:

a. Joint custody of a minor child to
both parents, which is comprised
of legal custody or physical cus-
tody which shall include: (1) provi-
sions for residential arrangements
so that a child shall reside either
solely with one parent or alterna-
tively with each parent in accor-
dance with the needs of the par-
ents and the child; and (2) provi-
sions for consultation between the
parents in making major decisions
regarding the child’s health, edu-
cation and general welfare;

b. Sole custody to one parent with
appropriate parenting time for the
noncustodial parent; or

c. Any other custody arrangement as
the court may determine to be in
the best interests of the child.

In making an award of custody,
N.J.S.A. 9:2-4 mandates considera-
tion of the following enumerated
factors:

[T]he parents’ ability to agree, commu-

nicate and cooperate in matters relat-
ing to the child; the parents’ willing-
ness to accept custody and any histo-
ry of unwillingness to allow parenting
time not based on substantiated
abuse; the interaction and relationship
of the child with its parents and sib-
lings; the history of domestic violence,
if any; the safety of the child and the
safety of either parent from physical
abuse by the other parent; the prefer-
ence of the child when of sufficient
age and capacity to reason so as to
form an intelligent decision; the needs
of the child; the stability of the home
environment offered; the quality and
continuity of the child’s education; the
fitness of the parents; the geographi-
cal proximity of the parents’ homes;
the extent and quality of the time
spent with the child prior to or subse-
quent to the separation; the parents’
employment responsibilities; and the
age and number of the children….

In Beck v. Beck,4 the Supreme
Court of New Jersey preliminarily
addressed the issue of whether our
courts are empowered to order
joint custody of children. Consis-
tent with the provisions of N.J.S.A.
9:2-4, which indicates “a legislative
preference for custody decrees that
allow both parents full and genuine
involvement in the lives of their
children following a divorce,” the
Court found that “joint custody
comports…with the established
policy of this state.”5

The Court in Beck then addressed
the concept of joint custody, and
explained that it “is comprised of
two elements–legal custody and
physical custody.” The Court defined
these terms as follows:

Under a joint custody arrangement
legal custody—the legal authority
and responsibility for making “major”
decisions regarding the child’s wel-
fare—is shared at all times by both
parents. Physical custody, the logisti-
cal arrangement whereby the parents
share the companionship of the child
and are responsible for “minor” day-
to-day decisions, may be alternated in
accordance with the needs of the par-

ties and the children.
…Through its legal custody com-

ponent joint custody seeks to main-
tain these attachments by permitting
both parents to remain decision-mak-
ers in the lives of their children. Alter-
nating physical custody enables the
children to share with both parents
the intimate day-to-day contact nec-
essary to strengthen a true parent-
child relationship.6

In examining the concept of joint
custody as an alternative to sole cus-
tody, the Court in Beck explained
that “despite our belief that joint
custody will be the preferred dispo-
sition in some matrimonial actions,
we decline to establish a presump-
tion in its favor or in favor of any
particular custody determination.”7

In so holding, the Court expressed
concern that a presumption of this
sort “might serve as a disincentive
for the meticulous fact-finding
required in custody cases.”8

Approximately 14 years later, in
Pascale v. Pascale,9 the Court dis-
carded the traditional term of “joint
custody” and recommended that
the terms “legal custody” and “phys-
ical custody” be adopted in defining
each party’s custodial status. In this
regard, the Court cautioned that
“[i]n common parlance, the term
‘joint custody’ can mean the sharing
of both physical and legal custody
of children, or the sharing of legal
custody, but not physical or resi-
dential custody between divorced
parents.”10 In citing Beck with
approval, the Court explained:

Joint legal custody, meaning the
“authority and responsibility for mak-
ing ‘major’ decisions regarding the
child’s welfare,” is often shared post-
divorce by both parents…. Joint legal
custody provides rights and responsi-
bilities to custodial parents, but it also
confers rights with less significant
responsibilities to non-custodial par-
ents…. Indeed, that type of joint ven-
ture is found in the majority of cus-
tody arrangements throughout the
country today….
On the other hand, “joint physical
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custody” means joint “responsib[ility]
for ‘minor’ day-to-day decisions” and
the exertion of continuous physical
custody by both parents over a child
for significant periods of time….
Although there is no established norm
for such custody, experts cite common
schedules for a child within a joint
physical custody framework as spend-
ing three entire days with one parent
and four entire days with another par-
ent or alternating weeks or even years
with each parent.... Thus, the import
from the voluminous literature on the
subject is that “joint physical cus-
tody” means that the child lives day in
and day out with both parents on a
rotating basis. Numerous “parenting
times” with a child do not constitute
joint physical custody; to constitute
joint physical custody, each parent
must exert joint legal and physical
custody over the child.11

The Court in Pascale also
replaced the traditionally used
terms of “custodial parent” and
“noncustodial parent” with the
terms “primary caretaker” and “sec-
ondary caretaker.” In doing so, the
Court explained:

In cases of only joint legal custody, the
roles that both parents play in their
children’s lives differ depending on
their custodial functions. In common
parlance, a parent who does not have
physical custody over her child is the
“non-custodial parent” and the one
with sole residential or physical cus-
tody is the “custodial parent.”
Because those terms fail to describe
custodial functions accurately, we
adopt today the term “primary care-
taker” to refer to the “custodial par-
ent” and the term “secondary care-
taker” to refer to the “non-custodial
parent.”
Although both roles create

responsibility over children of divorce,
the primary caretaker has the greater
physical and emotional role. Because
the role of “primary caretaker” can be
filled by men or women, the concept
has gained widespread acceptance in
custody determinations…. Indeed,
many state courts often determine

custody based on the concept of “pri-
mary caretaker”….
In one of the earliest cases using

the concept of “primary caretaker,”
the Supreme Court of Appeals of West
Virginia articulated the many tasks
that make one parent the primary,
rather than secondary, caretaker:
preparing and planning of meals;
bathing, grooming, and dressing; pur-
chasing, cleaning, and caring for
clothes; medical care, including nurs-
ing and general trips to physicians;
arranging for social interaction
among peers; arranging alternative
care, i.e., babysitting or daycare;
putting child to bed at night, attend-
ing to child in the middle of the night,
and waking child in the morning; dis-
ciplining; and educating the child in a
religious or cultural manner. Garska,
supra, 278 S.E. 2d at 363. As do many
other jurisdictions, we find that that
State’s highest court’s definition artic-
ulates many of the duties of a prima-
ry caretaker.
Factoring the role of the primary

caretaker in child-support matters will
serve the child’s best interest. Accord-
ingly, we adopt the concept of prima-
ry caretaker and establish standards
to allocate the financial resources
between separated and divorced par-
ents who have chosen to have one
parent be the primary caretaker and
the other parent be the secondary
caretaker. That arrangement may have
been patterned during their marriage
or may have been chosen during
divorce proceedings. Most important,
the person who continues as or
becomes the primary caretaker may
be father or mother. More fathers are
becoming primary caretakers. Child
Support, supra, at 1 (finding 1.6 mil-
lion custodial fathers to 9.9 million
custodial mothers). All caretaking rep-
resents a major contribution to our
society. Fineman, supra, The Sexual
Family, at 9. Thus, once the roles of
primary caretaker and secondary
caretaker have been established, the
courts should make determinations
about child support based on the
assumption of those roles.
In producing a stable financial and

legal foundation post-divorce for the

children of divorce, courts should
allow the primary caretaker to provide
the children with their basic needs
and the secondary caretaker to main-
tain a close relationship with the chil-
dren. For the success of that structure,
it makes sense that the person who
has assumed the role of primary care-
taker not be involved in a daily rela-
tionship with the secondary caretaker
about the financial needs of the chil-
dren. Rather, when joint custody is
merely legal in nature, the primary
caretaker should be accorded autono-
my over the day-to-day structure of
the new family in which he or she is
the primary caretaker. That structure is
established by the courts, not to leave
out the secondary caretaker, but to
assure that the child is as undisturbed
as possible in the implementation of
the child’s parents’ decision to make
one parent the child’s primary care-
taker. The primary caretaker who
makes those day-to-day decisions
needs autonomy over the financial
resources drawn from both parents’
salaries to effectuate those decisions
without endless discussion with the
secondary caretaker.12

Child Support Guideline
Designations
New Jersey first adopted the

child support guidelines in 1986 in
response to a federal mandate.13The
New Jersey child support guide-
lines were adopted as a Court Rule,
rather than as a statute, and are set
forth in Rule 5:6A and Appendix IX.
Within this context, Rule 5:6A pro-
vides, in part:

The guidelines set forth in Appendix
IX of the New Jersey Court Rules shall
be applied when an application to
establish or modify child support is
considered by the court. The guide-
lines may be modified or disregarded
by the court only where good cause is
shown. Good cause shall consist of a)
the considerations set forth in Appen-
dix IX-A, or the presence of other rel-
evant factors which may make the
guidelines inapplicable or subject to
modification, and b) the fact that
injustice would result from the appli-
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cation of the guidelines. In all cases,
the determination of good cause shall
be within the sound discretion of the
court….

Appendix IX-A, paragraph 1
reflects that the guidelines were
developed to provide the court
with “economic information to
assist in the establishment and mod-
ification of fair and adequate child
support awards.” It further provides
that the premise of the guidelines
“is that (1) child support is a con-
tinuous duty of both parents, (2)
children are entitled to share in the
current income of both parents,
and (3) children should not be the
economic victims of divorce or out-
of-wedlock birth.”
Appendix IX-A, paragraph 14

provides that the awards set forth
in Appendix IX-F support schedules
reflect spending on children in
intact families and are accurate only
if the child resides in the custodial
parent’s household 100 percent of
the time. It further provides that in
shared-parenting situations, each
parent incurs expenses for the
child while the child is with that
parent. Thus, to accommodate
shared-parenting situations, Appen-
dix IX-A, paragraph 14 provides that
“each parent’s income share of the
Appendix IX-F support award may
be adjusted based on expenses
assumed to be duplicated or shifted
and the amount of time spent with
the child.” It further provides that
“[a]lthough these guidelines are
designed to accommodate shared-
parenting arrangements when
appropriate, shared-parenting
adjustments or awards are not pre-
sumptive, but are subject to the dis-
cretion of the court in accordance
with the factors listed in paragraphs
14(c) and 14(d).”
In shared parenting situations, a

parent’s designation for child sup-
port purposes is related to the time
that the child spends in the resi-
dence of that parent. Within this
context, paragraph 14(d) to Appen-
dix IX-A of the guidelines provides
that the “parents should be referred

to as the Parent of Primary Resi-
dence (PPR) and the Parent of Alter-
nate Residence (PAR).” Depending
upon the income of and time spent
with the child, either the PPR or the
PAR may be the obligor of the child
support order. Indeed, paragraph
14(d) to Appendix IX-A provides
that the designation of PPR and PAR
“is not related to the gender of
either parent or the legal designa-
tion of custodial parent.”
Recognizing that the designation

of PPR and PAR is specifically not
dependent upon the legal designa-
tion of “custodial parent,” paragraph
14(d) to Appendix IX-A provides
the following definitions of PPR and
PAR:

(1) Parent of Primary Residence (PPR)
— The parent with whom the child
spends most of his or her overnight
time. The primary evidence is the
home where the child resides for
more than 50% of the overnights
annually. If the time spent with each
parent is equal (50% of overnights
each), the PPR is the parent with
whom the child resides while attend-
ing school. Overnight means the
majority of a 24-hour day (i.e., more
than 12 hours).
(2) Parent of Alternate Residence

(PAR) — This is the parent with whom
the child resides when not living in
the primary residence.

Reference must also be made to
Appendix IX-B to the guidelines,
which incorporates the definitions
of PPR and PAR in shared parenting
situations set forth above, and
which also defines parental roles in
“sole parenting” situations. In this
regard, Appendix IX-B provides:

Sole Parenting—A Custodial Parent is
a parent who has physical custody of
the children and provides for their
needs on a day-to-day basis. This par-
ent is generally the obligee of the sup-
port order. A Non-Custodial Parent is
a parent who does not have physical
custody of the children on a regular
basis but may exercise periodic PAR
Time privileges (if time sharing

exceeds the substantial equivalent of
two or more overnights per week, a
shared-parenting situation may exist).
This parent is generally the obligor of
the support order. See Appendix IX-A,
paragraph 13.

The significance of the designa-
tion as PPR for purposes of child
support was explored by our Appel-
late Division in Benisch v. Benisch.14

In Benisch, custody of the parties’
teenage son was the subject of
lengthy dispute at trial. The trial
court ultimately accepted the rec-
ommendation of a court-appointed
psychologist and directed that the
parties share an equal number of
days throughout the year with their
teenage son. Specifically, the trial
court directed that during school
months, the child was to spend one
week with one parent and then, on
Friday evening, move to the other
parent and spend the next week
with that parent. During the sum-
mer months and vacation, the trial
court directed that the child spend
the same number of days and nights
with each parent.15

Consistent with the parties’ stip-
ulation that child support should be
computed according to the guide-
lines, the trial court employed for-
mulations based on what the guide-
lines term “Shared Parenting
Arrangements,” as defined in para-
graph 14 to Appendix IX-A.16 On
appeal, the defendant/husband
acknowledged that the parties had
stipulated to the application of the
guidelines, but argued that the trial
court misapplied the guidelines and
thereby overstated his child sup-
port obligation for the parties’ son.17

In reviewing the matter, the
Appellate Division noted that in
applying the shared parenting for-
mula to establish a child support
obligation, “a critical first step is a
designation of each parent as either
the Parent of Primary Residence
(PPR) or the Parent of Alternate Res-
idence (PAR)” since either the PPR
or the PAR may be the obligor of
the child support order depending
upon income and time spent with
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the child.18 Thus, the Appellate Divi-
sion held:

Those definitions of PPR and PAR,
quite clearly, cannot be applied to this
case. The most significant aspect of
the court’s custody determination was
a precise equality of custodial time
between plaintiff and defendant.
Since the designations of PPR and
PAR are premised on one parent hav-
ing greater custodial time than the
other, the normal definition simply
does not work here. Even with the
alternate, fall back, position set out in
the rule— when total time is equal,
the PPR is the parent with whom the
child resides while attending
school—is inapplicable since school
nights are also equally divided
between plaintiff and defendant.19

The Appellate Division then
explored the significance of desig-
nating one parent as PPR and there-
by affording that parent the benefit
of a presumption that he or she will
bear all of the child’s “controlled
expenses,” and explained:

In short, the differences which result
from two possible designations of
PPR and PAR in this case are substan-
tial indeed. And while there may be
bond fide reasons why plaintiff should
be designated as PPR and defendant
as PAR, those reasons are not appar-
ent from the record submitted to us,
nor from the court’s otherwise care-
fully constructed, comprehensive
opinion. We do note that the court
assigned different responsibilities to
the two parties respecting different
aspects of Chip’s life. However, with
one minor exception, no financial
responsibility was assigned with
those responsibilities. Thus, consistent
with the recommendation of the psy-
chologist who testified in this matter,
the court directed that plaintiff would
have “primary decision making”
regarding “Chip’s health, including
medical, psychological and psychiatric
treatment”; that defendant would
have “primary decision-making
regarding items related to Chip’s high
school education and religious activi-

ties and education”; and defendant
would have such decision-making
authority “regarding Chip’s college
education.” In addition, in the only
demarcation of responsibility which
included a specification of financial
obligation, the court determined that
the parties should equally pay for
Chip’s medical insurance, but plaintiff
should pay the first $250 of any un-
reimbursed expenses in a given year,
with defendant to pay 53% of any
additional amount and plaintiff to pay
the remaining 47%. Since the $250
represents approximately $5 per
week, it would not seem likely that
the court would have determined, on
that basis alone, to designate plaintiff
as PPR and thus entitle her to the
much more substantial benefits which
flow from that designation….20

Thus, the Appellate Division
remanded the matter for further
proceedings, with the directive that
“if the court has additional reasons
for its designation of plaintiff as PPR
and defendant as PAR, it should set
out those considerations and its rea-
soning in that respect, for the
enlightenment of the parties and, if
necessary, this court.”21

CLOSING REMARKS AND
RECOMMENDATIONS
New Jersey law makes clear dis-

tinction between the designations
that are to be utilized for purposes
of custody and for purposes of child
support. In part, the purpose of the
Court’s holdings, first in Beck and
later in Pascale, was to avoid the
confusion that had been created by
simply designating parents as
“joint” or “sole custodians.” Our law
now provides for a clear distinction
between the designation of “legal”
and “physical” custody, and further
provides for an allocation of custo-
dial rights and responsibilities with-
in the context of the designation of
“primary caretaker” and “secondary
caretaker.” Based upon the time the
child spends in the residence of a
parent, so too does our law now
designate parties as the parent of
primary residence or the parent of

alternate residence for child sup-
port guideline purposes.
For a variety of reasons, the uti-

lization of custodial designations
and child support guideline desig-
nations has become blurred over
the years. Indeed, it is not uncom-
mon for reference to be made to a
sharing of joint legal custody, with
one parent simply being designated
as the parent of primary residence
and the other as the parent of alter-
nate residence. In doing so, this cre-
ates a risk of uncertainty and a lack
of guidance to not only the parties,
but also to the court, should a dis-
pute later arise regarding the child
that exceeds the scope of a ‘major’
decision involving the child’s wel-
fare. While it is recognized that the
designated parent of primary resi-
dence in such example may often
be the de facto primary caretaker,
would not the better practice be to
specifically delineate that parent as
such at the time of the initial custo-
dial designation, and thereby seek
to avoid the need for future judicial
or other interpretation?
Within the context of this issue,

it must be recalled that the family
part is a court of equity. Our courts
have recognized that the family part
is not bound by the labels provided
for in the parties’ written agree-
ment, and, instead, can look to the
actual practices of the parties in
their day-to-day lives. By way of
illustration, in a post-judgment
application by one parent to per-
manently remove a child from New
Jersey, the court will consider not
only the labels used by the parties,
but also the arrangement between
the parties to determine whether
the application is a motion for a
change of custody or for removal
using the lesser removal application
standard set forth in Baures v.
Lewis.22 The specific issue of “label-
ing” was discussed by the Appellate
Division in Mamolen v. Mamolen
within the context of a relocation
application:

We initially state our agreement with
the trial judge that defining the true
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essence of a custodial relationship
does not turn on the labels utilized by
the parties. It has long been de
rigueur for divorcing parents to recite
in their separation agreements that
they will share “joint custody” of their
children. Such was the case here.
However, such labels do not provide
conclusive proof of the relationship’s
inherent nature.Our family courts are
courts of equity and are bound not by
the form of agreements, only sub-
stance. See, e.g., Applestein v. United
Bd. & Carton Corp., 60 N.J. Super.
333, 348, 159 A.2d 146 (Ch. Div.)
(“The courts of equity in New Jersey,
and elsewhere, have never hesitated
to look behind the form of a particu-
lar ... transaction” and determine that
it is something else “regardless of its
deceptive outward appearance”),
aff’d o.b., 33 N.J. 72, 161 A.2d 474
(1960). In short, while the terms of
the parties’ separation agreement
might be probative of their intentions,
a court of equity is not only freed from
but obligated to determine the true
nature of the relationship regardless
of labels and artificial descriptions.23

Recognizing that designations in
a written agreement may not be
conclusive proof of the inherent
nature of a relationship, the appro-
priate custodial and child support
guideline designations are clearly
evidentiary. Further, our law still
mandates that the parties appropri-
ately be given the custodial desig-
nations as provided for in Beck and
Pascale. Separate and apart from
the custodial designations, the
appropriate child support guideline
designations should also be estab-
lished. Moreover, by establishing
each party’s custodial and child
support guideline designations as
mandated by our law, the parties
and the court will be afforded a
clearer understanding of the alloca-
tion of the rights and responsibili-
ties of each party pertaining to the
child. �

ENDNOTES
1. N.J.S.A. 2A:34-23.
2. Daly v. Daly, 21 N.J. 599 (1956).

3. Scanlon v. Scanlon, 29 N.J.
Super. 317 (App. Div. 1954).

4. Beck v. Beck, 86 N.J. 480
(1981).

5. Id. at 485.
6. Id. at 486-87.
7. Id. at 488.
8. Id.
9. Pascale v. Pascale, 140 N.J. 583,

597-600 (1995).
10. Id. at 595.
11. Id. at 596-97.
12. Id. at 597-600.
13. 42 U.S.C.A. §667.
14. Benisch v. Benisch, 347 N.J.

Super. 393 (App. Div. 2002).
15. Id. at 395.
16. Id.
17. Id. at 394.
18. Id. at 395-96
19. Id. at 396.
20. Id. at 400.
21. Id. Reference is made to Wun-

sch-Deffler v. Deffler, 406 N.J.
Super. 505 (Ch. Div. 2009),
where the Chancery Division,
family part in Burlington Coun-
ty established a three-step pro-
cedure to determine child sup-
port per the child support
guidelines when the parents
have a true, 50/50 shared par-
enting arrangement.

22. Baures v. Lewis, 167 N.J. 91
(2001).

23. Mamolen v. Mamolen, 346 N.J.
Super. 493, 498 (App. Div.
2002).

Michael Weinberg is a partner in
the matrimonial department of
Archer & Greiner, P.C., where he
concentrates his practice in matri-
monial and family law.

97

31 NJFL 97



Whose Child is This Anyway?
Law, Ethics and Assisted Reproductive Techology (ART)

by William S. Singer

In the 22 years since the Baby M
case,1 assisted reproductive tech-
nology (ART) and its use have
infiltrated mainstream culture.

Television sitcoms like “Friends” and
“Frasier” and the summer hit movie
“The Kids are All Right” all use
aspects of ART in their plots. In addi-
tion, by sensationalizing celebrities’
use of ART to create families, popu-
lar media generates further public
interest. Soon, everyone will know
someone who has benefited from
ART. Yet, while the science of ART
evolves and its implementation
mushrooms, the law on these issues
in New Jersey stagnates.  
New Jersey lawyers advising

clients who are considering taking
advantage of ART have few statutes
or cases on which to rely. Therefore,
attorneys must learn to be creative
in devising strategies for their
clients using ART and, simultane-
ously, remain cautious in weighing
what a court may countenance
when adjudicating the rights of
such families.

ART: TECHNIQUES AND TERMS
The following list sets forth

some of the major useful terms in
discussing ART:

1. Sperm donation. The oldest
ART technique, sperm dona-
tion is used by female same-sex
couples, transgender people
and heterosexual couples
unable to conceive due to male
infertility. N.J.S.A. 9:17-44, the
Artificial Insemination Statute
enacted in 1983 as part of the
New Jersey Parentage Act,2 is

the only New Jersey law that
addresses the use of ART. The
Artificial Insemination Statute
provides that unless there is a
contrary written agreement, if a
woman, with the consent of
her husband and under the
supervision of a physician, is
inseminated with sperm from a
donor other than her husband,
the husband’s name will be
placed on the birth certificate
when the child is born.

2. Egg donation. Also known as
ova/oocyte donation, egg dona-
tion refers to the use of an egg
from a donor for purposes of
creating an embryo for parents
who cannot use their own
eggs, or choose not to do so.

3. Traditional surrogacy. This
term refers to the use of an egg
from a donor who also carries
the resulting embryo to full
term and gives birth to a child
or children.

4. Gestational surrogacy. A
woman carries an embryo (or
embryos) to full term and gives
birth to one or more children,
but the woman has no genetic
connection to the child or chil-
dren.

5. Co-maternity. A same-sex
female couple harvests an egg
from one partner of the couple,
the egg is fertilized using
sperm from a known (or
unknown) donor, and the
resulting embryo (or embryos)
is implanted in the uterus of
the other partner of the couple
who carries the child to full
term and gives birth. 

6. Intended parent. The per-
son(s) who initiate the ART
process for purposes of creat-
ing a child or children. Intend-
ed parents do not necessarily
either contribute genetic mate-
rial or gestate the child. They
can use donors and carriers for
the entire process.

7. In vitro fertilization (IVF).
Fertilization of an ovum (or
ova) outside a woman’s body
with implantation of the result-
ing pre-embryo(s) in uterus of a
woman who carries the child
to full term and gives birth.

8. Preimplantation genetic
diagnosis (PGD). Use of med-
ical technology to ascertain
whether pre-embryos have
genetic disorders and the possi-
ble gender of the embryo.

9. Pre-birth order. An order from
a court issued before the birth
of a child to clarify who are the
parents of the child about to be
born. In New Jersey, the office of
the state attorney general (on
behalf of the Bureau of Vital Sta-
tistics) has opposed pre-birth
orders unless the person seek-
ing declaration of parentage has
contributed genetic material to
the child about to be born. Thus,
for example, in a co-maternity,
with the consent of the attorney
general, courts have approved
orders directing that the ovum-
donating mother be included on
the birth certificate without an
adoption.

10. Medical tourism. Individuals
travel to a foreign country to
take advantage of ART tech-
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niques either at less cost or not
available in their home country. 

11. Donor sibling registry. A
website that brings together
children who were conceived
using the same ‘anonymous’
donor. Donors are identified by
the name of the sperm bank
and the donor’s identifier.
Occasionally, donors use the
website to locate their off-
spring. Similar websites for egg
donors could be developed.

NEW JERSEY CASE LAW IN ART
MATTERS
The case of Baby M awoke New

Jersey and the rest of the country to
the legal ramifications of ART.3 In
that case, the wife in a married cou-
ple was infertile and unable to carry
a child full term. As a result, the mar-
ried couple contracted with a mar-
ried woman to assist them in a tradi-
tional surrogacy. The surrogate was
to be paid $10,000. After the child
was born, the surrogate disavowed
her alleged contractual obligation to
surrender the child and petitioned
for recognition of her parentage.  
Under New Jersey law, termina-

tion of parentage can only be
achieved through a private place-
ment, through an approved adop-
tion agency, or through the Division
of Youth and Family Services
(DYFS). New Jersey law also specif-
ically bars a pre-birth surrender of
parental rights.4

Under the facts of Baby M, the
Court held that a traditional surroga-
cy contract is unenforceable under
the law and against public policy.
First, the Court noted that paying
money to a parent to secure an
adoption is prohibited by law. Sec-
ondly, the Court held that in a pri-
vate placement as planned by these
parties, the parties failed to meet the
statutory requirement of proving the
unfitness of the birth parent neces-
sary to terminate her parental rights.
As a result, the New Jersey Supreme
Court upheld the parental rights of
the traditional surrogate.
The Baby M Court invited the

Legislature to revisit the current

New Jersey statutory requirements,
within constitutional limits. Howev-
er, the Legislature has not acted. As
a result, the holdings of Baby M
remain a strong influence on all
New Jersey ART-related cases.
In A.H.W. v. G.H.B,5 another ART-

related case arose in 2000 when a
married couple entered into an
uncompensated gestational carrier
agreement with the wife’s unmar-
ried sister using ovum from the wife
and sperm from the husband. The
couple sought a pre-birth order clar-
ifying the identity of the legal par-
ents of the child about to be born.
Considering Baby M, the court in
A.H.W. recognized that although the
Supreme Court had ruled that cer-
tain surrogacy contracts were void,
the A.H.W court specifically found
“no offense to our present laws
where a woman voluntarily and
without payment agrees to act as a
surrogate mother, provided that she
is not subject to a binding agree-
ment to surrender her child.”6

The A.H.W court declined to
grant the pre-birth order because
doing so would terminate the gesta-
tional carrier’s parental rights
before the birth of the child. Impor-
tantly, however, the A.H.W court did
not find the subject uncompensat-
ed gestational contract to be void or
against public policy.
Five years later in 2005, in In re

Parentage of Robinson,7 a same-sex
female couple petitioned a New Jer-
sey court for a pre-birth order nam-
ing both as parents without an
adoption. One of the women, with
the consent of her partner, had
become pregnant through insemi-
nation of sperm from an anonymous
donor under the supervision of a
physician. The women asked the
Robinson court to give the Artificial
Insemination Statute a gender-neu-
tral reading. They submitted proof of
their long-term relationship, includ-
ing their marriage in Canada.
Despite opposition by the attorney
general, the Robinson court found
in favor of the couple’s request.
The Robinson court found the

women had proven their commit-

ment to each other and a commit-
ment to raise the expected child
jointly. In reaching its decision, the
court relied on the strong public
policy in New Jersey focusing on
the best interests of the child. Not-
ing that the laws of this state have
not kept pace with the scientific
advances, the court reasoned that
“the dynamic times dictated law
sensitive to the advances of science
and to evolving family structures.”7

The Robinson court concluded
that the couple was entitled to the
statutory presumption of parent-
hood afforded by the Artificial
Insemination Statute.

AND NOW…
Two recent unreported trial

court decisions have further
churned the uncharted state of the
law concerning ART.
In A.G.R. v. D.R.H. and S.H.,9 the

defendants, a gay male couple legal-
ly married in California, entered into
a written surrogacy agreement with
the plaintiff, the sister of one of the
defendants. Initially they planned a
traditional surrogacy using the
plaintiff’s ova and sperm from the
unrelated defendant. When it was
discovered the plaintiff could not
conceive, the plan was altered so
the plaintiff would serve as a gesta-
tional surrogate via in vitro fertiliza-
tion (IVF) using a donated egg and
sperm from the unrelated defen-
dant. A doctor successfully implant-
ed two embryos in the plaintiff. As a
result, two girls were born.
After giving birth, the plaintiff

refuted the written surrogacy agree-
ment and petitioned the court for
recognition of her parental rights.
Relying on Baby M, the A.G.R. court
held that the surrogacy agreement
was unenforceable. The court noted
that the New Jersey Parentage Act
bars any agreement in which one
party promises not to seek enforce-
ment of parentage rights.10

The A.G.R. court found that the
lack of genetic connection between
the plaintiff and the children was of
no import, nor did the court find
any distinction between Baby M, a
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case involving traditional surrogacy,
and the case before it involving a
gestational surrogate. In reliance on
Baby M, the A.G.R. court found
issues of intent, estoppel and detri-
mental reliance were irrelevant. The
court found the plaintiff possessed
parental rights relative to the infants
under the New Jersey Parentage
Act11 and that the gestational agree-
ment was void, and, therefore, the
gestational agreement could not
serve as a basis for terminating the
plaintiff’s parental rights. Further,
the A.G.R. court stated that “surro-
gacy as a whole is bad for women
even if in any one particular case
the surrogacy agreement is entirely
satisfactorily [sic] to all of the par-
ties involved.”12The plaintiff has also
commenced medical and legal mal-
practice lawsuits. If these claims are
litigated, the resulting opinions
could provide much-needed guid-
ance regarding the standards for
conduct of lawyers—and doctors—
in these tricky situations.
Several months later, in In re the

Parentage of a Child by TJS and
ALS, h/w,13 the court granted a
motion by the state to vacate an
order of parentage. The facts are
straightforward. After ascertaining
that they needed to employ ART in
order to have a child, a married het-
erosexual couple, TJS and ALS,
acquired a donated egg that was
inseminated with the sperm of TJS.
A physician transferred the result-
ing embryo to a gestational carrier.
Prior to the birth of the resulting

child, TJS and ALS filed an application
for a pre-birth order requesting that
both their names appear on the child’s
birth certificate and that the rights of
the gestational carrier be terminated.
In making their application for an
order of parentage, the plaintiffs did
not notify the office of the attorney
general or the New Jersey Bureau of
Vital Statistics and Registration.
According to the court’s opinion

vacating the original order of
parentage, the requested relief had
been granted by a trial court in the
Camden vicinage, and a Gloucester
County trial court followed a simi-

lar procedure. Accordingly, the
court granted the plaintiffs the
requested relief. The Bureau of Vital
Statistics issued a birth certificate
naming ALS as the mother.
Upon learning of the facts under-

lying the order of parentage, the
state moved that the order be vacat-
ed. The state argued that there is no
legal support for that order under
the Parentage Act. The state con-
tended that since ALS had no genet-
ic relationship to the child, she
could only be declared a parent
through a formal adoption. 
The trial judge ultimately agreed

with the state’s position and vacat-
ed his prior order of parentage. The
judge ruled that the current birth
certificate would remain in effect
for 90 days while ALS applied for a
stepparent adoption to avoid prob-
lems arising from the “inadvertently
issued” birth certificate.

WHAT WE KNOW
We know the following about

New Jersey law:

1. Sperm donation is permitted
by statute. The statute provides
a procedure to permit the
name of the husband of a mar-
ried couple to appear on the
birth certificate from birth and
insulates the donor from claims
of parentage and support.

2. Using a known sperm donor
without following the proce-
dure in the statute can result in
the donor asserting paternity
or the mother or child seeking
support from the donor.

3. There are no statutes or case
law covering egg donation.

4. Paid traditional surrogacy is
prohibited.

5. The state will oppose any pre-
birth order addressing parent-
age unless the person seeking
to be on the birth certificate
can prove a genetic connection
to the child about to be born.
The state will not oppose a pre-
birth order for a co-maternity.

6. As a result of Lewis v. Harris,14

a female same-sex couple who

are in a civil union or an out of
state marriage recognized as a
civil union by New Jersey will
both be listed on the birth cer-
tificate without the need for a
stepparent adoption.

7. Both members of a same-sex
male couple cannot be on the
birth certificate from birth. The
state will oppose any pre-birth
order because one member of
the couple has no genetic link to
the child. In addition, under New
Jersey law, the birth mother can-
not surrender her rights until 72
hours after birth. In these cases,
the second father must pursue a
second parent adoption as well
as request termination of any
rights of the egg donor, gesta-
tional carrier and husband of the
donor and carrier.

8. New Jersey law prohibits dis-
crimination due to sexual ori-
entation, marital status and gen-
der identity. As a result, in New
Jersey, ART is accessible to gay
men, lesbians, single people
and transgendered persons.

9. Whether a court will enforce a
gestational carrier agreement is
unsettled. Certainly, under the
Parentage Act, a birth mother
can assert parentage based on
giving birth to the child. Also, a
woman who has given birth to
a child cannot surrender the
child for adoption until 72
hours after birth.

10. In some jurisdictions, notably
California, courts have relied
upon the intention of the par-
ties in determining parentage
in contested matters. The New
Jersey sperm donation statute
also recognizes and validates
the intention of the parties.
Otherwise, in some cases the
intention of the parties has
been recognized and respected
(A.H.W v. G.H.B., In re the
Parentage of Robinson); in oth-
ers, intention has been disre-
garded (Baby M, A.G.R. v.
D.R.H. & S.H., and In re the
Parentage of a Child by TJS
and ALS).
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OBSERVATIONS AND ETHICAL
CONSIDERATIONS
When advising clients on the use

of ART, consider these observations,
including the myriad of ethical
issues raised:

1. The center of all of this activity,
the child born as a result of
ART, is often an unrepresented
party whose rights are rarely
considered. The Robinson
court was guided by best inter-
ests of the child. Otherwise,
courts have looked only to the
exact wording of the current
statutes to decide who is a par-
ent, with no weight given to
what might be in the best inter-
est of the child. A more open,
inclusive model should be cre-
ated that recognizes the legiti-
mate concerns of the children,
as well as each adult.

2. In determining whether an ART
agreement is enforceable,
should the rules of contract law
apply? In other words, should a
court be looking at contract-
based solutions, or should a
court instead consider what is
in the best interest of the child?

3. What role should the intent of
the parties play? New Jersey
recognizes intent in its alternate
insemination statute. Future
cases could build on this leg-
islative recognition of intent.

4. Multiple-parent families have
been created in New Jersey,
and in other states. In situations
rivaling the quandary faced by
King Solomon, the multiple-par-
ent option should be consid-
ered by judges called upon to
determine parentage of ART
children.

5. The intent of the parties should
be memorialized by a written
agreement. Even if it is uncer-
tain whether the agreement
will be enforced, the writing is a
tangible, contemporary record
of the intent of the parties.  

6. To assist in navigating the com-
plicated legal rights and
responsibilities arising from the

use of ART, each party must
have independent counsel. To
increase the chance that an
ART agreement will be
enforced, there must be full dis-
closure and informed consent.

7. All parties should be screened
and provided psychological
counseling. The long-term ramifi-
cations of ART are too profound
to be undertaken without mak-
ing sure that all parties can psy-
chologically accept the results.

8. Parties making these contracts
often live in different states. In
ART cases, the attorney must
investigate the differing laws in
the various states.

9. Experts in ART agree that only
a woman who has already been
pregnant and given birth to a
child should be considered as a
gestational or traditional surro-
gate.

10. As long as laws regarding con-
sanguinity are respected, it is
considered ethically acceptable
in ART cases for parties to use
family members as gamete
donors and surrogates. However,
parties should examine issues
such as the psychological
impact upon a child conceived
using ART. Proceed with caution.

11. Egg donation is not analogous to
sperm donation. Egg donation is
more complicated, requires
medication to stimulate and
increase ovulation, and is cer-
tainly more invasive than sperm
donation. Since no one knows
whether the courts in New Jer-
sey would enforce an egg donor
agreement, attorneys should be
especially cautious when advis-
ing clients with respect to this
type of agreement.

12. The continued anonymity of a
donor or carrier is uncertain at
best. Given the availability and
affordability of DNA testing,
old concepts of anonymity are
no longer valid. Parties to ART
and their attorneys should con-
sider whether children will be
informed and, if so, how and
when that information will be

disclosed.
13. Pre-implantation genetic diag-

nosis (PGD), used to detect
inheritable genetic familial dis-
eases, is now readily available.
What are the ethical considera-
tions of PGD as a vehicle for
gender selection? Does the use
of PGD perpetuate gender
oppression? Is PGD part of the
right to reproductive choice? 

14. Is it ethical for egg and sperm
donors or surrogates to be
compensated? Organ donation
is common in our country, but
there is a prohibition against
payment for these donations. In
other countries, it is illegal to
compensate sperm and egg
donors. If compensation is to
be allowed, how should it be
determined? Is it ethical to base
payment on the ethnic or other
personal characteristics of the
donor?

15. What happens to unneeded
embryos? After successfully
completing IVF, what should a
couple do with extra cryopre-
served embryos? If they are to
be donated, should there be
legal standards, similar to the
adoption of a child?

16. Unlike adoption agencies, which
are licensed and regulated by
states, ART agencies and brokers
that arrange sperm and egg
donations as well as carrier
agreements are free of any gov-
ernment oversight. ART has
grown into a lucrative industry
devoid of supervision. Procre-
ative decisions usually are con-
sidered private, but are there
countervailing concerns for the
welfare of the resulting children?

17. If ART is subjected to regula-
tion by the government, should
such regulation be on a state by
state basis or by federal laws
since the parties are often from
different states?

18. Donors and carriers should
have access to their own inde-
pendent medical providers

See ART continued on page 106



31 NJFL 102

102



31 NJFL 103

103

Whether due to the
economy or the
backlog in New Jer-
sey family courts,

people are seeking alternatives to
traditional divorce litigation. Fewer
people are looking for a ‘scorched
earth’ approach to divorce and
more are seeking mediation, arbitra-
tion, or the newest divorce process
to come to New Jersey—collabora-
tive divorce.
Collaborative divorce is a natural

for those of us who have always
looked at our cases in a resolution-
oriented way. We have sought to
resolve issues before seeking court
intervention. We have utilized neutral
experts when possible. We have gath-
ered together at four-way confer-
ences in an attempt to resolve issues.
We have used mediation and arbitra-
tion as alternatives to the court
process. We have collaborated with
one another to reach a resolution.
Collaborative divorce is a process

in which the parties and counsel
agree not to litigate, but rather to
work jointly until they reach a reso-
lution. Neutral experts are added to
the process as agreed. In addition to
retainer agreements, a participation
agreement is signed by the parties
and counsel. The agreement pro-
vides, in part, that if the process
ends, neither lawyer can represent
their client in litigation.

THE BEGINNING
Collaboration was a natural evo-

lution for Stu Webb, who developed
the collaborative law process. Webb
was an attorney in Minnesota prac-
ticing divorce law in the 1980s. The

impact of divorce litigation on his
clients and, as a result on him,
resulted in Webb becoming more
and more disenchanted with the
process. During a particularly high-
conflict case, Webb found himself in
the difficult position of feeling the
need to be a zealous advocate
while, at the same time, trying to
come up with creative resolutions.
The thought occurred to him that
divorcing couples should work
with settlement specialists, and
only turn to litigation specialists if
settlement was unsuccessful. Thus,
the idea of collaborative divorce
was born. 1

Today the International Associa-
tion of Collaborative Practitioners
has over 3,800 members in 20 dif-
ferent countries, including the Unit-
ed States, Canada, Austria, Australia,
Bermuda, Channel Islands, Domini-
can Republic, Germany, Hong Kong,
Italy, Switzerland, Uganda, Israel,
Japan, France, England, Scotland, the
Netherlands, Ireland, Northern Ire-
land, and the Chez Republic.2 In
New Jersey, there are currently five
collaborative law practice groups
including practitioners from
throughout the state. The groups
are Jersey Shore Collaborative Law
Group, North Jersey Collaborative
Law Group, New Jersey Collabora-
tive Law Group, New Jersey Collab-
orative Divorce Alliance, and Mid-
Jersey Collaborative Alliance.

THE TEAM APPROACH
The collaborative process always

involves two clients and two collab-
oratively trained lawyers. Beyond
that, team members are added to

the process as deemed appropriate
by the parties and their legal coun-
sel. Frequently utilized team mem-
bers are:
A. The Divorce Coach: The

divorce coach is a mental health
expert who will work with the par-
ties individually and in the process
itself (i.e., four-way conferences), as
needed. In some models, a divorce
coach, or two coaches, are always
involved. In others, it is a choice
made by the parties. The divorce
coach aids the parties in working
through the emotional issues and
how to effectively communicate
with one another. A divorce coach
is also useful to the attorneys when
communications become difficult
during the process. 
B. Child Specialist: A child spe-

cialist will provide a voice for the
children. The child specialist is a
mental health expert who meets
individually with the children and
adds their voices to the collabora-
tive process.
C. Financial Specialist: There

can be joint or separate financial
specialists who will work with the
parties to project their future need
and how different support scenar-
ios, and equitable distribution sce-
narios, will impact each party. A
neutral financial expert can be very
useful in showing how different
offers on the table impact both par-
ties.
D. Forensic Accountant: When a

business is involved, a neutral foren-
sic accountant trained in collabora-
tive divorce will work with both
parties and counsel to evaluate the
business in the most efficient way
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possible. There is an exchange of
information to facilitate the evalua-
tion. The findings are discussed at a
four-way conference with an open
dialogue between all team mem-
bers. A final report is not prepared,
but rather spreadsheets are shared
with the parties and counsel. 
E. Mortgage Specialist: A mort-

gage specialist trained in collabora-
tive divorce will work with the par-
ties regarding refinancing, mort-
gages, or obtaining new mortgages
during and following the divorce.
Each team member is trained in

collaborative divorce. Each under-
stands that his or her work is con-
fined to the collaborative process, as
defined by the terms of the participa-
tion agreement. The parties, counsel,
and the other team members have an
understanding that if the collabora-
tive process is not successful, none of
the work conducted by them will be
admissible as evidence in future
divorce litigation. This may seem like
a risk of time and dollars; however,
the research shows that 90 percent
of these cases will be resolved in the
collaborative process.3 Successful
parties will have saved tens of thou-
sands, or perhaps hundreds of thou-
sands of dollars in utilizing neutral
experts and collaborative attorneys,
rather than what they would have
spent on counsel and experts fees in
traditional litigation.

LITIGATION VERSUS
COLLABORATIVE DIVORCE
In litigation the process may well

begin with the filing of a complaint
for divorce, perhaps an order to show
cause, or a motion for pendente lite
relief. By contrast, the collaborative
process begins with a discussion
between counsel and the scheduling
of the first four-way conference. The
pendente lite financial situation can
be discussed and resolved together
with any other issues that would nor-
mally have been the basis of the pen-
dente lite motion.
In traditional litigation, the par-

ties proceed to an exchange of dis-
covery, the hiring of experts as nec-
essary and the passing of several

months, in some cases years. In the
collaborative process, the parties
and counsel sit at a conference
room table, they discuss and agree
upon neutral experts and the mutu-
al transparent exchange of informa-
tion without the need for formal
discovery. Timelines are set by
agreement of the team members. 
In the litigation process, emo-

tions often run high and conflict is
an inherent part of the process. In
the collaborative process, the par-
ties can work with a divorce coach,
or coaches, to help them deal with
the emotional aspects of the
divorce and their communications
with one another.
In traditional litigation, the parties

and counsel participate in case man-
agement conferences, early settle-
ment panel appearances, mandatory
economic mediation, perhaps depo-
sitions, and, ultimately, in a handful of
cases, trial. Throughout that process
there are usually motions filed both
before and after the trial to seek the
court’s intervention and determina-
tion on the issues. In collaborative,
all of these issues are brought to the
table and addressed by the team. 
The collaborative process is con-

fidential and private. The parties set
their own time frames and are not
bound by time frames set by “best
practices” and the courts. 
At the conclusion of traditional

litigation, the parties may be finan-
cially and emotionally drained. Then
they must move forward to try to
live within the constraints set by the
court in their judgment of divorce,
or by the terms of their marital set-
tlement agreement. In collaborative,
the parties have worked out their
agreement with the help of their
lawyers and other experts as need-
ed and are more likely to embrace
their agreement as their own. They
will have the aid of divorce coaches,
if necessary, as they move forward
into their after divorce life.

LEGAL VERSUS EMOTIONAL
DIVORCE
Research indicates that the most

disruptive time for a family follows

the conclusion of a legal divorce
process. The first year following
divorce is a particularly difficult
time for families.4 Involving mental
health experts as coaches during
the divorce process helps families
through the legal divorce in a
healthier and more effective way.
This approach helps parties with
the emotional divorce, the impact
of which may be far greater reach-
ing then that of the actual legal
divorce. The coach, or coaches, can
help the parties disengage emotion-
ally and move forward in a healthier
co-parenting relationship that will
benefit their children. The post-
divorce adjustment is a complex
issue that is often ignored in tradi-
tional litigation.

ETHICAL ISSUES
When the collaborative divorce

idea came to the forefront in New
Jersey, a question arose regarding
whether participation in a collabo-
rative law practice group was in
violation of the Attorneys Rules of
Ethics. The result was Ethics Opin-
ion 699 issued by the Advisory
Committee on Professional Ethics
appointed by the Supreme Court of
New Jersey.5

The committee found that par-
ticipation in a collaborative law
group does not violate the Attor-
ney’s Rules of Ethics. The commit-
tee noted that such groups are
made up of non-lawyers, as well as
lawyers. The groups’ purpose is to
educate the public about collabora-
tive law and identify individuals
who are collaboratively trained. The
group itself is not engaged in the
practice of law, and the members of
the group are not mandated to refer
within the group, but rather they
are free to exercise their indepen-
dent professional judgment in mak-
ing referrals to other professionals
in accord with what they view to
be the best interests of their clients.
Likewise, the committee found

there was no conflict of interest in
members of the same practice
group representing opposing par-
ties in a divorce action. Again, the
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collaborative group members are
not practicing law with one anoth-
er, as are lawyers within the same
law firm.
The committee went on to

address the issue of a lawyer’s ter-
mination of services in the event
the collaborative process ends. The
committee noted that RPC
1.6(b)(1) provides that an attorney
can withdraw only if the withdraw-
al can be accomplished without
material adverse effect on the
interest of their client. The commit-
tee noted that because the limita-
tion on the attorney’s representa-
tion is known from the outset, it is
more of a limitation on the scope of
representation rather than an issue
of a withdrawal as counsel. The rul-
ing notes that lawyers are permit-
ted to impose some limitations on
the nature of their practice pur-
suant to RPC 1.2(c), so long as the
client gives informed consent.
The ruling went on to note that

the lawyer must assess the client’s
needs and whether or not the col-
laborative process is likely to be suc-
cessful for that client. They must
assure that the client is aware of the
risks of the process (i.e., the need for
the lawyer to withdraw if the
process is unsuccessful and the mat-
ter proceeds to litigation and the
waiver of traditional discovery). This
wavier of discovery does not mean
the exchange of information and
documentation does not occur.
However, rather than interrogatories
and depositions, the parties share
information in an open, transparent
manner without need for formal
demand. The client must also be
made aware of all of the alternatives
available to them, including litiga-
tion, mediation, arbitration, etc. This
exchange of information is essential
so the client can give informed con-
sent to the collaborative process.
Thus, in order to comply with rules
of ethics it is incumbent on a collab-
orative law practitioner to assure
that the client is aware of the risk of
failure of the process resulting in the
need to retain other counsel, and the
limited discovery process involved.

As stated above, approximately
90 percent of these cases are suc-
cessful. The research into why the
remaining 10 percent are not suc-
cessful indicates that the number
one reason for failure is lack of trust
between the parties, resulting in
one or both clients invading the pri-
vacy of the other.6This may result in
a party reading the other party’s e-
mail, listening to the other’s tele-
phone messages, stalking, or having
the other followed. This type of
behavior is indicative of a total lack
of trust. Some level of trust is essen-
tial to the collaborative process, and
an attorney must make an assess-
ment in the initial consultation with
the client regarding whether or not
the necessary level of trust exists.

THE PARTICIPATION AGREEMENT
The cornerstone of collaborative

divorce is the aforementioned par-
ticipation agreement signed by the
parties and counsel at the onset of
the process. The agreement pro-
vides for full disclosure and trans-
parency during the process. It also
provides that in the event the
process does not work, and one or
both parties choose to move on to
litigation, or one or both attorneys
finds it necessary to terminate the
process due to a violation of the
agreement, both parties must retain
other attorneys. Some might ques-
tion why the attorneys involved in
the process cannot represent their
clients if they move forward in liti-
gation after the process fails. Stu
Webb has recently written on this
exact topic, noting: “Without the
Rule, our settlement process would
be colored by, and anticipate the
possibility of, going to trial. The
attorneys are forced to be the part-
time lawyer (litigator) and the part-
time peacemaker (collaborator) at
the same time bringing his or her
full attention to neither role.”7

Webb goes on to note that fear
drives the litigation process and
interferes with settlement. It
impacts on the client’s behavior
and ability to address the issues. It
impacts on how the parties and

attorneys communicate with one
another. It impacts on the choice of
experts, (i.e., independent rather
than neutral experts might be
favored).
Webb goes on to state: “the Rule

allows us to work with our clients
in a positive, open settlement cli-
mate where the client feels safe to
express their needs and interests
without the fear that someone in
the room might some day be cross
examining them.”8

CONCLUSION
Collaborative divorce is a win-

win for all. It is a win for the parties,
as they preserve resources, both
financial and emotional. Divorcing
couples conclude the process with
an ability to communicate, and
hopefully trust one another. They
are better able to move forward in
their lives and are better able to co-
parent their children. It is a win for
our judiciary system, which is one in
which our judges are overworked
and understaffed. The collaborative
process allows them to process a
completely resolved divorce at a
simple uncontested hearing, with-
out having to provide any other
resources to the family involved. It is
a win for the lawyers because at the
end of the process they have satis-
fied clients who not only willingly
pay their fees, but will likely refer
other clients to them.
Lastly, and most importantly, the

process benefits the children. Statis-
tics show that how the parents con-
duct themselves during a divorce
has a greater impact on the children
then the actual fact that their par-
ents get divorced.9 �
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who are not subject to conflict-
ing interests between the par-
ties providing payment and the
individual receiving medical
services. There should be com-
plete disclosure to all partici-
pants of any such relationship.  

19. Does the use of gestational car-
riers commodify and/or exploit
women? Or does it fall within a
woman’s reproductive autono-
my?

20. Does the expanded use of
‘medical tourism,’ such as the
practice of paying women over-
seas to carry an ART child to
term, amount to exploitation of
women in less-developed coun-
tries? Or is it part of a woman’s
right to choose?

21. Who pays for the medical ser-
vices involved? Should an insur-
ance company pay the medical
expenses of a gestational or tra-
ditional surrogate under her
medical insurance policy? The
Supreme Court of Wisconsin
has recently held that an insur-
er can not exclude maternity
coverage for an insured acting
as a surrogate mother.15

22. And who is considered the
mother of a child born under

any of the various scenarios
above? The United Nations
Convention on the Rights of
the Child places the biologi-
cal connection at the heart of
the parent-child relationship.
However, California courts
have ruled that the intention
of the parties should con-
trol.16 New Jersey cases and
statutes offer a variety of
answers depending on the
facts in each matter and the
county where the case is
heard, as discussed above.

IN CONCLUSION
While the frequency of the use

of ART continues to spiral, New Jer-
sey lawyers are often left with
many unanswered questions. As a
result, when advising ART clients,
New Jersey practitioners often face
legal issues lacking clear answers
and a potential ethical minefield.
The author’s best advice for a prac-
titioner in New Jersey in this posi-
tion is to go slow and document
each step of the process. Moreover,
practitioners counseling ART
clients should make sure all parties
have full knowledge of what is
expected, and all parties are afford-
ed the right to independent coun-
sel and access to psychological
counseling. �
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This article is intended to
provide family law practi-
tioners with a basic
overview of some of the

most common family-related issues
that arise in immigration law within
the context of family relationships,
including gay and lesbian relation-
ships. In so doing, this article
intends to sensitize family law prac-
titioners to immigration law issues
that may arise during the course of
family law practice and to recom-
mend how best to approach and
resolve such issues.
A basic knowledge of immigra-

tion law is critical for the family
practitioner because a litigant’s
immigration status frequently
impacts how a family matter may
be resolved. Areas of family law that
are particularly rife with immigra-
tion law issues include, but are not
limited to, divorce, child support,
child custody and domestic vio-
lence restraining orders.
Immigration law is a highly com-

plex practice area that is in a near con-
stant state of flux. As such, it can be dif-
ficult for a non-specialist who is unfa-
miliar with the nuances of the law to
avoid potentially devastating immigra-
tion issues for his or her client. Con-
sulting with an immigration specialist
is, therefore, advisable when such
issues arise for the family law practi-
tioner’s client. A word of caution: A
practitioner should never suggest that
a client go to the United States Citi-
zenship and Immigration Services
(USCIS) for assistance or information,
as the client could be detained or
placed in removal proceedings (also
known as deportation proceedings).1

At a minimum, the family law
practitioner should be familiar with
the principal sources of immigra-
tion law. The United States Constitu-
tion allocates complete control
over national immigration policy to
the federal government.2 Immigra-
tion is governed by the Immigration
and Nationality Act (INA), codified
at Title 8 of the U.S. Code.3 Regula-
tions for the USCIS and the Execu-
tive Office for Immigration Review
(EOIR) are set forth in Title 8 of the
Code of Federal Regulations.4

DETERMINING A CLIENT’S STATUS
The first step in assisting a client

is to determine his or her status. A
lawful permanent resident (LPR)
has a green card, giving the LPR the
right to live and work in the United
States and to travel to and from the
United States so long as he or she
does not violate any laws.5 The fami-
ly law practitioner should be aware,
however, that even an LPR with a
lengthy residence in the United
States will be removed if he or she is
convicted of certain crimes, such as
an “aggravated felony.”6 Additionally,
an LPR with a criminal conviction
may be denied admission to the
United States under certain circum-
stances if he or she leaves and later
attempts to re-enter.
Most LPRs are eligible to apply

for naturalization (i.e., United States
citizenship) after maintaining five
years of LPR status.7 An LPR who
obtained a green card through a
bona fide marriage to a United
States citizen, however, may file for
naturalization after just three years
of LPR status, which begins when

“conditional” LPR status is granted
by USCIS.8

In contrast, an undocumented
person, often mistakenly referred to
as an illegal alien, has no legal status
in the United States. This is because
the undocumented person has
entered the country without inspec-
tion or overstayed the length of his
or her nonimmigrant visa. In immi-
gration law parlance, such persons
are considered to be out of status or
to have fallen out of status.
Determining an immigrant’s sta-

tus with precision can be a difficult
task, requiring, among other things,
a careful and thorough examination
of the immigrant’s status-related
documentation. A family practition-
er should consult an immigration
attorney immediately when any
ambiguity or questions arise con-
cerning a client’s status.

THE IMPACT OF DIVORCE
A judgment of divorce or the fil-

ing of a complaint for divorce or for
separate maintenance can have a
potentially devastating effect on an
immigrant spouse’s current or
pending status.
In those cases where a United

States citizen or LPR has initiated a
status petition for an immigrant
spouse, but have not yet attended
an initial adjustment of status inter-
view before USCIS, the immigrant
spouse may be unable to obtain
conditional or lawful permanent
residency if the divorce proceeding
has already been filed or a final
judgment granted. If the couple has
physically separated but remain
legally married, they will bear the
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awesome burden of proving to a
USCIS officer, at the time of an
adjustment of status interview, that
they entered into the marriage in
good faith. If the marriage was
bona fide and can be proven as
such, a bi-national couple can usual-
ly divorce without negatively
impacting the immigrant’s status.
Divorce can also cause immigra-

tion issues indirectly when its fall-
out creates child support conflicts.
For example, if the custodial parent
has no legal status, he or she may be
unable to support the child at issue
because he or she cannot work
legally in the United States. Con-
versely, the parent from whom
child support is sought may be
unable to pay because he or she
cannot legally work. Additionally, if
the custodial parent is an undocu-
mented person or has otherwise
fallen out of status, he or she may
be subject to arrest by Immigration
and Customs Enforcement (ICE)
and is at risk of being placed into
removal proceedings.
If a parent is to be removed, it

may raise catastrophic problems for
both the parent and child. For exam-
ple, a custodial parent who is deport-
ed may be unable to get permission
to take the children with him or her.
Further, the noncustodial parent
could successfully argue that it is not
in the child’s best interests to travel
to or live in the custodial parent’s
home country. Such a situation
could even implicate criminal liabili-
ty, as the resident/citizen-parent
could file criminal charges under
international kidnapping laws.9

The cause of action for divorce
that is used by the plaintiff in his or
her complaint for divorce and the
cause of action utilized by the
counter-claiming defendant party to
the dissolution of a marriage may
also greatly impact the current or
pending immigration status of the
immigrant spouse.10 Similar status-
related issues may be implicated dur-
ing divorce settlement proceedings.
As a result, in certain cases it may

be prudent to delay the filing of a
complaint for divorce until a

client’s immigration status is
resolved. Finally, in order to avoid
criminal or civil claims of fraud, it is
critical that the parties refrain from
representing to the USCIS that they
are living together if they have, in
fact, separated.

FAMILY-BASED IMMIGRATION
Family reunification has always

been a primary goal of United
States immigration policy. The
majority of immigrants immigrate
based on a family relationship with
a person who already has status in
the United States. The person with
status is known as the petitioner.
The petitioner may file a visa peti-
tion for his or her relative, who is
known as the beneficiary.
The reunification system is divid-

ed into two principal categories
based upon the age and familial
relationship of the petitioner and
beneficiary. These categories are
further subdivided into a number of
subcategories.11 The speed with
which a visa may be procured can
vary significantly depending upon
which category the petitioner-ben-
eficiary relationship falls into.
United States citizens over the

age of 21 may petition for an unlim-
ited number of “immediate rela-
tives,” defined as parents, spouses,
and unmarried children under the
age of 21.12 While spouses and chil-
dren can often obtain derivative
beneficiary status, they must have
separate petitions filed for them by
their citizen-petitioner.13

Currently, same-sex couples can-
not file family-based petitions. A gay
man or lesbian woman cannot peti-
tion their fiancé who resides out-
side of the United States, nor can
they petition for their spouse,
whether in the United States or
abroad. The Defense of Marriage Act
(DOMA) was signed into law by
President Bill Clinton on Sept.21,
1996.14 It provides that no state
shall be required to give effect to a
law of any other state with respect
to a same-sex “marriage.” Additional-
ly, it defines the words “marriage”
and “spouse” for purposes of federal

law as being only applicable to
opposite-sex couples.
DOMA thus permits states to

refuse to acknowledge same-sex
marriage consummated abroad or
at home15 by making explicit under
federal law that marriage is the legal
union of a man and a woman as
husband and wife, and a spouse is a
husband or wife of the opposite
sex.16 DOMA has created a major
obstacle for those United States cit-
izens in same-sex relationships with
foreign born individuals (i.e., bi-
national same-sex couples). As a
practical matter, DOMA can only be
overcome through immigration
reform and advocacy. The proposed
Uniting American Families Act
(UAFA) is a promising example of
such reform.17

CHILDREN: STEPCHILD, ADOPTED
AND BORN OUT-OF-WEDLOCK
Prior to drafting a will or insti-

tuting an adoption proceeding
involving immigrant-clients, the
family law practitioner should take
care to consult an immigration
attorney to ensure that benefits,
inheritance and the like will pass
from parent to child.
The term “child” under the Immi-

gration and Nationality Act means
an unmarried person under 21
years of age, including a stepchild if
the parents married before the
child turned 18, and an adopted
child who, before the age of 16, had
a final order of adoption, had been
in the legal custody of and resided
with the adoptive parent for at least
two years.18 A child born out-of-
wedlock qualifies as a child under
the statute when legal status is
sought by the child’s natural moth-
er or natural father.19 Under the
14th Amendment, Section 1 to the
United States Constitution, any
child born on United States soil is a
United States citizen, regardless of
the status of the parents. This does
not include the children of ambas-
sadors and diplomats who are not
considered subject to the jurisdic-
tion of the United States govern-
ment. In order for a United States



31 NJFL 109

109

citizen child to petition for a par-
ent, however, the child must be 21
or older.20

SPOUSAL RELATIONSHIP: 
BONA-FIDE MARRIAGES
The fact that a marriage is legal

under the laws of the jurisdiction in
which it was officiated is not suffi-
cient for an immigrant to obtain
benefits under current immigration
law. Congress and the USCIS have
put significant effort into discourag-
ing ‘sham marriages,’ i.e. marriages
entered into solely for immigration
purposes. As a result, the USCIS or a
reviewing U.S. Embassy abroad will
scrutinize the relationship with the
utmost care. Indeed, the USCIS
operates under the presumption
that a marriage was entered into for
the sole purpose of obtaining immi-
gration benefits. Put more bluntly,
marriages under review are consid-
ered guilty until proven innocent.
As such, the couple will likely be
asked to produce substantial evi-
dence that the marriage was
entered into in good faith.
The Immigration Marriage Fraud

Act of 1986 created a previously
unknown status called “conditional
permanent residence,” intended to
root out sham marriages and deter
marriage fraud.21 Knowingly enter-
ing into a marriage for the purpose
of circumventing immigration laws
is a federal crime, punishable by up
to five years in prison and $250,000
in fines.22 Knowing involvement in a
fraudulent marriage also makes the
immigrant spouse permanently ineli-
gible to immigrate and makes an LPR
spouse removable. An immigrant
who obtains LPR status through mar-
riage and then divorces, remarries,
and seeks to petition for a new
spouse within five years of immi-
grating will be highly scrutinized
and will be required to prove by
clear, convincing, and unequivocal
evidence that the original marriage
was entered into in good faith.23

In keeping with USCIS’s strict
policy concerning marriage, a per-
son wishing to immigrate based on
a spousal relationship must be mar-

ried to the petitioner throughout
the process until their green card is
issued.24The only exceptions are for
those who are victims of domestic
violence. Typically, the petitioner
has complete control over the peti-
tion process, deciding whether and
when to file the petition. The peti-
tioner can withdraw the petition at
any time throughout the process.

CONDITIONAL PERMANENT
RESIDENT
An immigrant spouse of a United

States citizen who successfully
adjusts status obtains either perma-
nent residency or conditional per-
manent residency (CPR). In most
cases, however, an immigrant spouse
is only granted CPR, which expires
at the end of the two-year anniver-
sary when it first became effective.
Any derivative children of the CPR
will also only obtain conditional sta-
tus.25 The CPR must file a petition to
remove conditions on residence in
order to remove the conditions.
Although the law theoretically

applies equally to the spouses of
United States citizens and LPRs, the
wait for a visa is so long for the
spouse of an LPR that those mar-
riages are invariably more than two
years old by the time the visa
becomes available. Therefore,
spouses of LPRs who eventually
obtain residency usually acquire
their status as LPRs, avoiding the
necessity of having to renew the
conditions on this status.
The petition for removal of con-

ditional status must be filed jointly
by the CPR and the United States
citizen spouse within three months
before the expiration date of the
green card.26 If the residency card is
valid for 10 years, then the client
has full LPR status and need do
nothing further other than consider
an affirmative petition to file for
naturalization or review the resi-
dency card before its expiration.27

The central issue in the removal
of a conditional status case is
whether the marriage is bona fide.
The couple submits a joint petition
to remove the conditions along

with voluminous supporting docu-
mentation demonstrating the bona
fides of the marriage, such as birth
certificates of children, evidence of
shared finances and shared resi-
dence, affidavits of friends and fam-
ily, photographs, etc. The petition
will usually be adjudicated based on
the papers submitted to USCIS.
However, there are occasions when
USCIS schedules a final interview
before the immigrant spouse can be
accorded full LPR status.
If USCIS should ultimately deny

the petition to remove the condi-
tional status, the immigrant spouse
will be placed into removal pro-
ceedings. The immigrant spouse will
have an opportunity to present his
or her case to an immigration judge
for remand back to USCIS. It is cru-
cial that the petition to remove con-
ditions be filed timely. If it is late, the
immigrant spouse’s CPR status will
expire; he or she will fall out of sta-
tus and become subject to potential
removal proceedings.

CONDITIONAL PERMANENT
RESIDENCY AND DIVORCE
Despite the recent emphasis on

preventing marriage fraud, if an
immigrant spouse enters into a
good faith marriage with a United
States citizen and the couple sepa-
rates or divorces prior to the two-
year anniversary date of the
removal of conditions on the CPR
status, the immigrant spouse can
request a waiver of the joint peti-
tion.28 The ‘waiver’ is discretionary
and will only be granted once the
bona fide nature of the marriage
has been established. This is one of
the rare exceptions in which an
immigrant may self-petition.
There are three independently

sufficient bases for obtaining a
waiver. Firstly, waiver is obtainable
where the CPR spouse demon-
strates that: 1) he or she entered
into the marriage in good faith and
2) that the marriage is now termi-
nated. Secondly, waiver is obtain-
able where the CPR spouse pro-
vides evidence that he or she was
subjected to battering or extreme
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cruelty by the U.S. citizen spouse
during the course of the marriage.
Thirdly, the CPRs may obtain waiver
where they demonstrate that
deportation would result in
extreme hardship for themselves
and their children.
The CPR spouse can request one

or all of these waivers. If a waiver of
the joint petition is granted, the
CPR spouse will become an LPR. If
it is denied, or if the CPR spouse
fails to file the request for a waiver,
his or her CPR status will be termi-
nated and he or she may be subject
to removal proceedings.
If no domestic violence has

occurred and the immigrant spouse
is seeking waiver solely on the basis
of termination of the marriage, the
marriage must actually be terminat-
ed.29 In these cases, the family law
practitioner may wish to expedite
the adjudication of a final divorce.
Notably, USCIS may grant, upon for-
mal request, an abeyance of its deci-
sion on the waiver petition until the
judgment of divorce has issued. In
such cases counsel’s skills as a mat-
rimonial attorney and family law
negotiator may prove critical to pre-
serving a client’s status, as the U.S.
citizen spouse’s attempts to stall a
judgment of divorce could derail
the client’s waiver proceedings.
In waiver proceedings based

upon battery and domestic violence,
proper documentation is crucial. The
family law practitioner should assist
the beneficiary in obtaining a final
restraining order or lodging at a bat-
tered women’s shelter and collect all
police reports and medical records
relevant to the case. Psychological
reports and certifications from third
parties should be gathered as well.
Such third-party documentation can
be critical in the absence of police or
medical records.

WIDOW AND WIDOWER
PETITIONS
The spouse of a United States cit-

izen is eligible to file a petition for
him or herself, known as Form I-
360, “Petition for Widow(er) or Spe-
cial Immigrant,” should the United

States citizen spouse be deceased.
(Prior to Oct. 28, 2009, the self-peti-
tioner had to have been married to
the deceased United States citizen
for at least two years at the time of
the deceased citizen’s death, in
order to immigrate as the
widow(er) of a United States citi-
zen. Congress removed this require-
ment, effective Oct. 28, 2009.30)
Importantly, the self-petitioning
alien spouse cannot remarry before
receiving the green card. The self-
petitioner will, as always, have to
prove the bona fides of the mar-
riage to the deceased.31

SELF-PETITIONING UNDER THE
VIOLENCE AGAINST WOMEN
ACT (VAWA)
Some immigrant women are

married to United States citizen or
LPR-petitioning spouses who are
abusive. Consistent with such
abuse, these petitioner spouses
often refuse or fail to file a proper
petition to obtain LPR benefits and
status for their immigrant spouses.
For an abuser, control over his or
her immigrant spouse’s legal status
is a powerful weapon, used to keep
the spouse dependent and in fear.
Fortunately, under the Violence

Against Women Act (VAWA), immi-
grant women (or men) married to
an abusive United States citizen or
LPR can self-petition for LPR status
so that he or she need not rely
upon the abuser to file.32 Family law
practitioners who work with same-
sex couple clients should note that
VAWA has been interpreted to apply
with equal force to same-sex
domestic abuse.33

In order to self-petition, the man
or woman must demonstrate the
following: 1) that the abuser is or
was a United States citizen or LPR
(with some exceptions); 2) that he
or she is (or was) the spouse of a
United States citizen or an LPR, or
the parent of a child who was
abused by the self-petitioner’s LPR
or United States citizen spouse; 3)
that the LPR or United States citizen
abused the self-petitioner or sub-
jected him or her to extreme cruel-

ty during their marriage; 4) that he
or she entered into the marriage in
good faith; 5) that he or she is cur-
rently residing in the United States
(with some exceptions); 6) that he
or she resided with the abuser at
some point, and 7) that he or she is
a person of good moral character.34

The self-petition takes the place
of only the first step in the visa peti-
tion process. It is designed to obviate
the need for involvement by the
petitioner-batterer. A self-petition is a
complicated one, involving a lengthy
affidavit from the self-petitioner and
extensive documentation of the fac-
tors listed above. An approved self-
petition comes with a priority date
just like a regular family petition and,
if the batterer is an LPR, the self-peti-
tioner will still have to wait years for
the actual visa. However, unlike a
regular beneficiary, a second prefer-
ence self-petitioner will be granted
employment authorization so that
he or she can support him or herself
(and any children) while waiting for
the visa.35

Once a self-petition is filed and a
prima facie case established, the
self-petitioner can file for a divorce.
However, when the time comes for
him or her to adjust status to an
LPR, he or she will have the same
burden as other immigrants in
demonstrating admissibility.36 Thus,
the health, criminal, and other
grounds of inadmissibility apply to
the self-petitioner just as they do to
any other immigrant.
There are, however, a number of

exceptions made for battered self-
petitioners not available to typical
LPR applicants. The legally binding
affidavit of support from the spouse
is not required, for obvious reasons.
Additionally, the issue of whether the
immigrant will become a public
charge will be evaluated in a way that
takes into account the petitioner’s
past abuse. Public benefits he or she
received because of his or her status
as an abused immigrant, for example,
cannot be used by USCIS to deem
him or her a public charge.37

Other factors disregarded by the
USCIS for battered self-petitioners
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include Medicaid, food stamps,
housing assistance, energy assis-
tance, child care services, etc. Nev-
ertheless, the public charge provi-
sion does apply as a general matter
to battered self-petitioners. Thus,
anything the family law practitioner
can do to enable the self-petitioning
immigrant to avoid government
assistance or dependence on others
to achieve financial independence
will be helpful.
As a final cautionary note, if an

undocumented client married to a
United States citizen or LPR batter-
er is already in divorce proceed-
ings, the matrimonial proceedings
may need to be delayed, since the
marriage must be intact when the
VAWA petition is filed. However, the
undocumented client can self-peti-
tion if he or she divorced within
two years of filing his or her self
petition and the divorce was pre-
cipitated by the abuse.38

CANCELLATION OF REMOVAL
Cancellation of removal is anoth-

er form of relief available to battered
immigrant men and women who are
in removal proceedings in the immi-
gration court. The requirements are
similar to those for self-petitioners.
An applicant for VAWA cancellation
of removal must establish that he or
she: 1) has been battered or subject-
ed to extreme cruelty by a United
States citizen or LPR spouse; 2) has
been physically present in the Unit-
ed States for three years before
applying; 3) would suffer extreme
hardship, or that his or her child or
parent would suffer extreme hard-
ship if he or she were removed; 4)
has been a person of good moral
character during the period of phys-
ical presence; 5) is not inadmissible
for crimes, security and terrorism
grounds, or removable for marriage
fraud, failure to register and falsifica-
tion of documents, and 6) has not
been convicted of an aggravated
felony as defined under INA Section
101(a)(43).39

A grant of cancellation of
removal by an immigration judge
results in LPR status. The public-

charge and other inadmissibility
provisions do not apply in a cancel-
lation matter. An eligible immigrant
who is in removal proceedings
should be referred to an immigra-
tion attorney, as these are complex
cases to present before the immi-
gration court.

U-VISAS: FOR VICTIMS WHO ARE
UNMARRIED OR WHOSE SPOUSE
IS NOT A UNITED STATES CITIZEN
OR A LAWFUL PERMANENT
RESIDENT
There are many immigrant vic-

tims of domestic violence who are
married to an abuser who is not a
United States citizen or an LPR. In
addition, many who are not married
to their abuser, so that even if the
abuser has status, he or she could
not petition for him or her. These
individuals do not qualify to self-
petition but they may qualify for
the U-Visa.
The U-Visa was created by Con-

gress in 2000 for the purpose of
protecting victims of a serious
crime who report the crime and
assist in its investigation and prose-
cution.40 In fact, the U-Visa is not
limited to victims of domestic vio-
lence. A family law practitioner
should keep this in mind when
counseling out-of-status clients.
The USCIS has promulgated reg-

ulations for persons who receive a
U-Visa to later adjust their status to
an LPR after three years in U-Visa
status. However, to first qualify for a
U-Visa, the applicant must: 1) have
suffered substantial physical or
mental abuse as a result of having
been a victim of certain criminal
activity; 2) possess information con-
cerning the criminal activity and
has been helpful, is being helpful, or
is likely to be helpful in the investi-
gation or prosecution of the crimi-
nal activity; and 3) have a certifica-
tion from a federal, state, or local
law enforcement official, prosecu-
tor, judge, or other authority investi-
gating criminal activity, to verify his
or her helpfulness in the investiga-
tion or prosecution of the criminal
activity.41

The criminal activity must be
one of a series of crimes set forth
within the regulation. These include
rape, incest, domestic violence, sex-
ual assault, abusive sexual contact,
hostage-taking, kidnapping, and
unlawful criminal restraint, among
numerous other crimes. Additional-
ly, the criminal activity must have
occurred in the United States or its
territories or have violated the laws
of the United States.42

A U-Visa nonimmigrant may
adjust his or her status to LPR if he
or she meets the following require-
ments: 1) he or she has been pre-
sent physically in the United States
for a continuous period of at least
three years since the date of admis-
sion as a U-Visa nonimmigrant; 2) he
or she did not unreasonably refuse
to provide assistance in a criminal
investigation or prosecution, and 3)
his or her continued presence in
the United States is justified on
humanitarian grounds, to ensure
family unity, or is otherwise in the
public interest. The USCIS may also
adjust the status of the principal
applicant’s spouse or child if the
adjustment is necessary to avoid
extreme hardship.43

REMOVAL OF ABUSIVE SPOUSES
OR INTIMATE PARTNERS
LPRs and all other immigrants in

the United States are subject to
removal from the United States on a
number of grounds listed in Immi-
gration and Nationality Act Section
237. An immigrant who is in the
United States with no lawful status
can be removed solely on the
ground of having no legal status. The
act also provides for removal due to
marriage fraud or failure to remove
the conditions on a CPR status.44

The criminal provisions are most
likely to have an impact in cases
involving domestic violence. These
include the following: 1) conviction
of one crime of moral turpitude
within five years of immigration (or
10 years in some cases) if a sen-
tence of one year or longer may be
imposed; 2) conviction of two
crimes of moral turpitude at any
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time after admission; 3) conviction
of an aggravated felony;45 4) convic-
tion of any controlled-substances
violation except a single offense of
simple possession of 30 grams or
less of marijuana; 5) being a drug
abuser or addict, regardless of
whether ever convicted of a crime;
6) conviction of almost any firearms
offense; 7) conviction of a crime of
domestic violence, stalking, viola-
tion of a restraining order, or child
abuse, neglect, or abandonment; 8)
being found to have violated a
restraining order; and 9) miscella-
neous crimes such as sabotage, espi-
onage, etc.
Immigration law tends to define

criminal law terms, such as “convic-
tion” and “aggravated felony,” more
broadly than state law. For example,
a “PTI with a guilty plea,” which is
not a conviction in New Jersey, is a
conviction for immigration purpos-
es. The liberal interpretation of
criminal law terminology has had
the unfortunate result of placing
even long-term resident LPRs into
removal proceedings for relatively
minor criminal infractions.
The domestic violence and

restraining order provisions were
added by the Illegal Immigration
Reform and Immigrant Responsibil-
ity Act46 and are generally well
known and sometimes miscon-
strued in the immigrant communi-
ty. Obtaining a restraining order
against a party who is not in legal
status does not, by itself, subject
that party to removal. A conviction
for a domestic violence crime does,
however, subject a defendant to
removal proceedings.

JUVENILE SPECIAL IMMIGRANTS
An undocumented child who has

lost his or her parents through
death or abandonment, and who is
in state custody or has had a legal
guardian appointed by a court, can
obtain permanent residence by fil-
ing a juvenile special immigrant
petition. The petition must be
accompanied by an order from the
appropriate juvenile court stating
the following: 1) that the child is

dependent on the court or has been
placed by the court into the custody
of a state agency or an individual; 2)
that the court has determined that
the child is eligible for long-term fos-
ter care (i.e., that the court has
determined family reunification is
not a viable option for the child);
and 3) that the court has deter-
mined that it is not in the best inter-
est of the child to be returned to his
or her home country or the home
country of his or her parents.47

CONCLUSION
The family law practitioner

should not assume that clients who
are completely out of status may
have no rights to improve their
immigration status. This is precisely
why the expression, out of status is
preferred over illegal. Each situation
is unique. Conversely, the practi-
tioner should not assume that
someone in status has the right to
stay in the United States. Any type of
status other than that of citizen
accords privileges only and not
‘rights’ to stay in the United States.
Therefore, all family law practition-
ers should inquire into their client’s
status in order to avoid triggering
immigration issues in divorce,
domestic violence, adoption and
juvenile court matters. �

ENDNOTES
1. The 1996 Illegal Immigration

Reform and Immigrant Respon-
sibility Act (IIRAIRA) changed
some important terms in immi-
gration law. The traditional
words “deportable” and
“excludable” correspond more
or less with the new terms
“removable” and “inadmissible.”
The grounds for each are
roughly the same despite the
drastic changes.

2. Article 8, United States Consti-
tution.

3. Title 8 of the United States
Code outlines the role of aliens
and nationality in the United
States Code.

4. The Code of Federal Regula-
tions (CFR) is the codification

of the general and permanent
rules and regulations (some-
times called administrative law)
published in the Federal Regis-
ter by the executive depart-
ments and agencies of the fed-
eral government. The CFR is
published by the Office of the
Federal Register, an agency of
the National Archives and
Records Administration
(NARA). The CFR is divided into
50 titles that represent broad
areas subject to federal regula-
tion.

5. See Lawful Permanent Resi-
dence (“Green Card”), USCIS
Website.

6. See Immigration and Nationali-
ty Act § 101(a)(43), 8 U.S.C. §
1101(a)(43).

7. Immigration and Nationality
Act Section 316(a) of the Immi-
gration and Nationality Act
(INA) discusses the require-
ments for naturalization.

8. See 8 C.F.R. § 319.1(a)(3).
9. See Uniform Child Custody

Jurisdiction Act (UCCJA), 9(1A)
U.L.A. 271 (1999); Uniform
Child Custody Jurisdiction and
Enforcement Act (UCCJEA),
9(1A) U.L.A. 657 (1999), also
N.J.S. 2A:34-53, et seq.; and
Parental Kidnapping Preven-
tion Act of 1980 (PKPA), 28
U.S.C. 1738A.

10. New Jersey has, essentially, two
no-fault grounds for divorce.
The first is irreconcilable differ-
ences.
Grounds (i) under Statute

2A:34-2, requires a litigant to
attest that they are filing for
divorce arising from “irreconcil-
able differences which have
caused the breakdown of the
marriage for a period of six
months and which make it
appear that the marriage
should be dissolved and that
there is no reasonable prospect
of reconciliation.” The other
ground is Separation. To qualify,
both the husband and wife
must have lived separately, for a
period of at least 18 consecu-
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tive months. Moreover, there
must not be a reasonable
expectation of reconciliation.
N.J.S.A. 2A:34-2A(d).

Fault Divorce Causes of
Action
Extreme cruelty includes

any physical or mental cruelty
which makes it improper or
unreasonable to expect that
individual to cohabitate with
their spouse. N.J.S.A. 2A:34-
2(c). The courts are very liberal
as to what type of conduct con-
stitutes extreme cruelty.

Adultery
The courts have held that

“adultery exists when one
spouse rejects the other by
entering into a personal inti-
mate relationship with any
other person, irrespective of
the specific sexual acts per-
formed; the rejection of the
spouse coupled with out-of-
marriage intimacy constitutes
adultery.” New Jersey Court
Rule 5:4-2 requires that the
plaintiff in an adultery divorce
case, state the name of the per-
son with whom the offending
conduct was committed. This
person is known as the co-
respondent. If the name is not
known, the person who files
must give as much information
as possible tending to describe
the adulterer.

Desertion
The willful and continuous

desertion by one party for a
period of twelve or more
months, and satisfactory proof
that the parties have ceased to
cohabit as man and wife consti-
tutes desertion under N.J.S.A.
2A:34-2(b). It is important to
note that the parties may live in
the same house. The crucial ele-
ment here is “as man and wife.”
Thus, desertion may be claimed
after twelve or more months of
lack of absent sexual relations.

Addiction
Under N.S.J.A 2A:34-2(e),

addiction involves a depen-
dence on a narcotic or other
controlled, dangerous sub-
stance, or a habitual drunken-
ness for a period of twelve or
more consecutive months
immediately preceding the fil-
ing of the complaint. The evi-
dence must show that the use
of alcohol and drugs was per-
sistent and substantial. This is
not a common ground for
divorce.

Institutionalization
When one spouse has been

institutionalized for mental ill-
ness for a period of twelve or
more consecutive months sub-
sequent to the marriage and
preceding the filing of the com-
plaint, institutionalization is a
ground for divorce under
N.J.S.A. 2A:34-2(f). The primary
issue in this ground for divorce
is whether or not the spouse is
able to function as a working
partner in the marriage.

Imprisonment
Imprisonment as a ground

for divorce occurs when a
spouse has been imprisoned
for eighteen or more months
after the marriage. N.J.S.A.
2A:34-2(g). Moreover, the par-
ties must not have resumed
cohabitation after the impris-
onment.

Deviant Sexual Conduct
Deviant Sexual Conduct

occurs if the defendant engages
in deviant sexual conduct with-
out the consent of the plaintiff
spouse. N.J.S.A. 2A:34-2(h).

11. See Immigration and Nationali-
ty Act §§ 201 and 203.

12. See Immigration and Nationality
Act §§ 101(b)(1) and
201(b)(2)(A)(i), 8 U.S.C. §§
1101(b)(1) and 1151(b)(2)(A) (i).

13. See Form I-130, Alien Relative
Petition, Department of Home-

land Security, United States Cit-
izenship and Immigration Ser-
vice.

14. See 1 U.S.C. § 7 and 28 U.S.C. §
1738C.

15. Currently, same-sex marriage is
recognized in Vermont, Con-
necticut, Iowa, Massachusetts,
New Hampshire and Washing-
ton, DC.

16. www.lectlaw.com/files/leg23.
htm.

17. The Uniting American Families
Act (UAFA, H.R. 1024, S. 424) is
a U.S. bill to amend the Immi-
gration and Nationality Act to
eliminate discrimination in the
immigration laws by permitting
permanent partners of United
States citizens and lawful per-
manent residents to obtain law-
ful permanent resident status
in the same manner as spouses
of citizens and lawful perma-
nent residents and to penalize
immigration fraud in connec-
tion with permanent partner-
ships. UAFA was introduced
during the 111th Congress, to
the United States House of Rep-
resentatives on Feb. 12, 2009,
by New York Congressman Jer-
rold Nadler (D-NY).

18. See Immigration and Nationali-
ty Act §§ 101(b)(1)(B),
(101)(b)(1)(E).

19. See Immigration and Nationali-
ty Act § 101(b)(1)(D).

20. See Immigration and Nationali-
ty Act § 201(b)(2)(A)(i).

21. Immigration Marriage Fraud
Amendments Act of 1986 (PL
99-639); See Immigration and
Nationality Act § 216 and 8
C.F.R. 216.

22. 8 U.S.C. § 1325(C) and 18
U.S.C. § 1546.

23. See Immigration and Nationali-
ty Act § 204(a)(2)(A).

24. See 8 C.F.R.§§ 235.11(b),
1235.11(b).

25. See Immigration and Nationali-
ty Act § 216.

26. See Immigration and Nationali-
ty Act § 216(c)(1); 8 C.F.R. §
216.4(a)(1), 1216.4(a)(1).

27. See Endnote 6. Immigration and
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Nationality Act Section 316(a)
of the Immigration and Nation-
ality Act (INA) discusses the
requirements for naturalization.

28. See Immigration and Nationali-
ty Act § 216; 8 C.F.R. § 216.5,
1216.5.

29. See Form I-751, Petition to
Remove Conditions on Resi-
dence; 8 C.F.R. § 216.5.

30. See Green Card for a Widow(er)
of a U.S. Citizen, USCIS Website.

31. See Immigration and Nationali-
ty Act § 201(b)(2)(A)(i).

32. Violence Against Women and
DOJ Reauthorization Act of
2005 – [PL 109-162, title VIII;
119 Stat. 2960, 3053-77 (Jan. 5,
2006); HR Rep. 109-233]; see
also Violence Against Women
Act 42 U.S.C. § 13925(b)(8)
(2006) (stating that “[n]othing
in this subchapter shall be con-
strued to prohibit male victims

of domestic violence…”)
33. See Whether the Criminal Pro-

visions of the Violence Against
Women Act Apply to Otherwise
Covered Conduct When the
Offender and Victim are the
Same Sex, DOJ Memorandum
Op., (April 27, 2010).

34. See Immigration and Nationali-
ty Act § 204.

35. See Form I-360, Petition for
American Widow(er), or Spe-
cial Immigrant.

36. See Immigration and Nationali-
ty Act § 212(a) generally.

37. See Field Guidance on Deporta-
bility and Inadmissibility on
Public Charge Grounds, 64 Fed.
Reg. 28689 (May 26, 1999).

38. See INA § 204(a)(1)(A)(iii).
39. See Immigration and Nationali-

ty Act § 240A.
40. Victims of Trafficking and Vio-

lence Protection Act of 2000; 8

C.F.R. § 214.14(a)(2).
41. See 8 C.F.R. § 214.14.
42. See 8 C.F.R. § 214.14.
43. See 8 C.F.R. Parts 103, 212, 214,

245 and 299.
44. See Immigration and Nationali-

ty Act § 237(a)(1)(G).
45. The term “aggravated felony” is

defined in Section 101(a)(43)
of the INA. The list of crimes
considered aggravated felonies
has been greatly expanded in
recent years and now includes
almost all felonies.

46. Pub. L. 104-208, 110 Stat. 3009
(Sept. 30, 1996).

47. See Immigration and Nationali-
ty Act § 101(a)(27)(J).

Daniel Weiss is principal of Law
Offices of Daniel L. Weiss, L.L.C.
Michele Alcalde is an associate
with the firm. 
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