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Outgoing Chair’'s Column
Of Alimony and Austin

by Brian Schwartz

y the time this column is published, I will be the former chair of this section. As such,
B some reflection and thank yous are appropriate. To say the least, it has been a busy

year for our section. The year started with my appearance before the Supreme Court
regarding proposed changes to the Rules of Court. Prior to the appearance, the section—in a
joint effort with the New Jersey chapter of the American Academy of Matrimonial Lawyers—
prepared a lengthy report and submitted it to Supreme Court for consideration. The two main
issues were the revised child support guidelines and matrimonial arbitration. I have previously
written about the child support issue, and remain disappointed that the Court did not adopt
any of the recommended changes. As for the arbitration rule, the Supreme Court created an ad
hoc committee to review the issue in more detail, with the goal of creating a uniform arbitration
rule for the family part. The state bar association selected Chuck Vuotto to represent the Family
Law Section, and I can think of no better person to zealously present our position.

My year ended with another appearance before the Supreme Court; this time to argue our
amicus position in the Maeker v. Ross matter. For this, I have several people to thank. First, I
thank Ralph Lamparello, the now-immediate past president of the state bar association, for
selecting me to argue the case. I also must thank Brian Paul and Elizabeth Vinhal for help-

ing me prepare the brief. Not surprisingly, the Court was prepared for the argument and was
animated in its participation. I am hopeful that our brief, and my argument, will persuade the
Court to adopt the position we set forth in our brief.

In between those appearances, the section addressed a number of other issues through our
review of proposed legislation, including grandparent visitation, collaborative law, presumptive
50-50 custody, non-dissolution/DCPP matters and marriage equality, to name just a few. In
this regard, I must thank our legislative committee—Ron Lieberman, Kimber Gallo and Megan
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Murray—who worked tirelessly to prepare comprehensive
legislative agendas for each meeting. We also have submit-
ted an amicus brief in the Gnall matter. Thanks to Derek
Freed and Brian Paul for helping me draft that brief.

Yet, despite all of the accomplishments during my
year as chair, I anticipate that my year will be described
in two words—alimony and Austin. Regarding alimony,
since Feb. 2012, the section has been actively involved in
the discussion regarding alimony in New Jersey. When
our involvement first started, I wasn't quite sure how to
even get to Trenton; by now, I can get there in my sleep.
The other officers and I have been to towns and counties
we did not know existed in New Jersey. But anywhere/
anytime someone was willing to meet with us, we went,
sometimes on one day’s notice. Our effort was extensive
and impressive. Rarely did we leave someone’s office
without emphatically and eloquently making our point—
and generally winning that person over.

I had hoped that, by now, I would be able to address
a new alimony statute—a statute that is fair to both
payors and payees, a statute that provides additional
guidance to trial courts as to applications based upon
changed circumstances, a statute that allows for a reason-
able retirement date. Although a compromise bill has
passed the Assembly and the Senate, it has still not been
signed into law. As such, I will refrain from any extensive
comments here.

Instead, I will praise our entire executive committee.
At the beginning of my term, I made it known to all of
the members that ours would be a “working” committee;
that is, I expected everyone to roll up their sleeves and get
to work. To their credit, each and every member actively
participated in our efforts. Some wrote op-eds; some met
with legislators; some used personal relationships to set
up meetings for the officers. Our committee debated the
issue in a respectful and scholarly manner, often extend-
ing our committee meetings well past the two-hour mark,
in order to refine our position and our strategy. But, most
importantly, on a regular basis, everyone asked “What
can I do to help?” and everyone provided encouragement
and emotional support for the cause. For that, I thank
each and every member of the executive committee, and
I know this overwhelming effort will continue for Jeralyn,
for Amanda, and for every officer who follows.

I must also thank Angela Scheck, the executive direc-
tor of our association. Early in the process, I contacted
Angela, explaining the importance of the alimony issue
and asking for the support and resources of the associa-
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tion. Much to her credit, Angela immediately understood
our needs and gave us access to the tremendous resourc-
es of the association.

I will never forget the afternoon of Friday, Dec. 13,
2013. On that day, the officers and I were at the Law
Center to receive the Distinguished Legislative Service
Award when we received word that the Senate was going
to post the alimony guidelines bill on the following
Monday. Angela immediately organized her staff (Kate,
Sharon, Todd and Jena, as well as others) and provided us
with a conference room (which we turned into our version
of a war room). From there, we all worked the phones and
the Internet, contacted sources and collaborators, and,
with our lobbyist extraordinaire, Bill Maer, created a strat-
egy to stop what at that time appeared to be a fait accompli.
Ralph Lamparello, Paris Eliades, Kevin McCann and other
prominent members of the association (many of whom
were not family lawyers) used their relationships to gather
information and to further our already staunch opposi-
tion. Due to our overwhelming efforts on that Friday, by
Monday the Senate decided not to post the bill.

Our association is very fortunate to be led by Angela,
and our section never could have been so successful in
our efforts without her overwhelming support.

In addition to hard work, our section also knows how
to have some fun. This year was no exception. We had
our first annual golf outing at Royce Brook—thank you
to Tim McGoughran and Jay McManigal for their efforts
in organizing that wonderful day. Our holiday party in
December at the Oyster Point was a tremendous success,
with well over 200 people in attendance. We raised over
$8,000 for Partners for Women and Justice, a great orga-
nization. Thanks to Sheryl Seiden and her staff of young
lawyers for their spectacular efforts.

But the highlight was our retreat in Austin, Texas. In
the mornings, there were very successful lectures. The
first presentation was given by Larry Temple, the chair
of the LBJ Foundation and former member of President
Johnson’s staff. He told wonderful behind-the-scenes
stories about President Johnson that only an insider
could provide. Ask anyone who attended—that may
have been the best ICLE program ever. The following
morning, we invited two family law attorneys from
Texas—Sherri Evans from Houston and Jimmy Vaught
from Austin—to discuss alimony issues. If we thought
the proposed changes to alimony here in New Jersey were
scary, one just has to review the alimony laws in Texas
to know just how unfair those laws can be. Sherri and
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Jimmy were informative and funny, and were a welcome part of our presentation. The third lecture was
presented by the young lawyers and was just overall fun.

And then there were the parties. From the opening reception at Max’s Wine Dive to the ‘food truck’
party on the lawn at the Four Seasons to the barbeque at Kali-Kate Ranch outside of Austin, the great
music, fantastic food, camaraderie and frivolity were all in abundance. Since the fun could not be
contained to these organized events, there were ‘after parties” each night. No one in attendance will soon

forget our taking over the piano bar late into the evening on a certain Thursday night.

In sum, the retreat was a great success. Thanks to Denise Gallo and the staff at the state bar for their
tremendous contribution, and for believing in my dream of a successful retreat in Austin. Thanks also to
Tacy Infante and her great staff at Meritage Events. I cannot overstate how incredible it was to see Tacy’s
ability to convert my visions into reality. Last, but certainly not least, no retreat can be a success without
the many sponsors who continue to support our section.

As T look back, I know that I could never have succeeded this year without the continued support of
certain people. First, to Jeralyn and Amanda—you were my sounding board throughout the year. Although
we did not always agree, the final decision was always better because of the discussion. I know that you
will both be incredible leaders and the section is lucky to have you both. I also must thank Tim and
Stephanie for their help during the year. Thanks to my office staff; I was not around as much as I would
have liked, but the office still ran smoothly and successfully in my absence, which is a credit to all of you.

Last, I must thank my family. My wife, Michelle, and my kids, Allison and Rachel (and my pups, Oy
Faye and Chico) have been quite patient, and have been very forgiving of my late nights and weekends at
work. They allowed me to work for all of you, and now I am ready to go back to being a husband and father.

It has been an incredible, active year. I am so proud of all of the work this committee has accom-
plished. Our section is, and will continue to be, the one other sections want to imitate. Our officers are
committed to hard work, and I hope each and every member of the section will continue to ask, “How can
I help?” And, now, it is time for me to step aside and allow the next generation of leaders to continue to
make this section the best our association has to offer. Thank you, and good night! I
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Editor-in-Chief’'s Column

Equal Protection vs. Parental Autonomy

by Charles F. Vuotto Jr.

(Caveat: All references below are to discussions occurring on the NJSBA’s community message board

with permission of each of the referenced authors.)

any of us have recently seen reports of the

Morris County case involving an 18-year-old

high school senior who left her parents’ home
(either voluntarily according to her parents or forced
to leave according to her), suing for financial support
and to compel her parents to pay for her education.
Allegedly, this young lady is a cheerleader and lacrosse
player at Morris Catholic High School who wants to be
a biochemical engineer. She filed a lawsuit in the family
part of the superior court in Morris County seeking
the judge’s declaration that she is not emancipated and
dependent on her parents for support. However, when
she initiated suit she was not living in her home and, in
fact, was living with the family of a friend who appeared
to be funding the litigation. Thankfully, Canning
voluntarily decided to dismiss the complaint and it
appears that she has moved back in with her parents
and family reunification is underway. I am sure that this
is due in a small part to the sensitive manner in which
the judge handled the initial application. However,
putting aside the factual contentions between this
young lady and her parents, the case raises interesting
issues regarding the apparent conflict between equal
protection and parental autonomy. It also impacts issues
of jurisdiction and emancipation.

Is there a conflict between New Jersey law that
requires divorcing or divorced parents to contribute to
their children’s post-secondary educational costs while
there is no corresponding obligation of parents in an
intact family? At first blush, there would appear to be
some inconsistencies in law.

Debra Guston, Esq. made an interesting comment
that we might have to reconsider the definition of
emancipation in light of college being the “new high
school” for most young people’s career prospects. Guston
commented that, “our society has to embrace a commit-
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ment to all young people’s higher education. Either we
have to make meaningful higher education really inex-
pensive so kids can afford it on their own—or parents
have to have some longer-term obligations to assist their
children. We can’t have another generation of people
coming out of college or graduate school hundreds of
thousands of dollars in debt and compete with nations
that provide free higher education to their young people.”

As to the jurisdictional issues raised, Jenny Berse,
Esq. referenced Rule 5:6A and Comment 2.2.1, which
reads “although an emancipated child has the right to
intervene in one parent’s action to compel the other
parent to contribute to college expenses, an unemanci-
pated child may not, the custodial parent being deemed
to be protecting that child’s interest.”” However, those
cases relate to divorcing or divorced families and not
intact families.

As correctly noted by Curtis Romanowski, Esq., there
was an attempt to push through litigation in the early 90s
that actually cleared one house of the Legislature by a
landslide, doing away with the required contribution to
post-secondary education expenses even in the context
of divorce. As very aptly explained in the column by
John P. Paone Jr. entitled “Bar Opposes Ban On College
Education,”® the New Jersey State Bar Association
strongly opposed the proposed legislation based upon
the best interest of New Jersey’s children (as noted in
more detail below).

Gary Borger, Esq. commented by reference to the
unreported case of Orero v. Orero,”> which noted “We
find no merit to defendant’s argument that compelling
a non-custodial parent to contribute to college expenses
when such an obligation is not imposed upon a parent in
general is a violation of the Federal or State Constitution.
The GAC court specifically declined to consider the issue
since it had not been raised below.™
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A number of attorneys commented on equal protec-
tion and parental authority issues. Specifically, Richard
Diamond, Esq. responded that this was reminiscent of
the grandparent seeking visitation against the parents of
an intact family where the married couple did not want
the grandmother to visit with their child. Diamond

cautioned that the concept of the pendulum swinging
too far to a side, ruling in the daughter’s favor, could very
easily be the pendulum swinging wildly and perceived by
the public as outrageous and an undue infringement into
the intact family structure. Hanan Isaacs, Esq., respond-
ed that “children are children, regardless of their parents’
marriages—or if their parents ever married.” Isaacs also
questions if the value of higher education is so elevated,
then why restrict its mandate to adult dependent children
of divorcing parties? If the value of higher education is
not elevated enough to impose on intact households, then
why force divorcing parties to fund it? “As Emerson said,
‘A foolish consistency is the hobgoblin of little minds.’
What do we call a foolish inconsistency? A violation of
Equal Protection under the law, perhaps,” wrote Isaacs.

Nancy Marchioni, Esq. thought it would be interest-
ing to see whether the court will go so far as to state that
Newburg® and its progeny applies to all parents, regardless
of marital status. She commented that, “the one factor in
this case that will be critical is whether this young lady is
emancipated or not. This is not simply a case where the
daughter is saying, “I want to go to college; you have the
financial resources to pay for it; your refusal to do so is
preventing me from pursuing my education.” Rather, the
factual “fly in the ointment” in this case is that this young
lady is no longer living under her parents’ roof but still
wants them to foot all of her educational bills—claiming
they kicked her out; parents are claiming she left of her
own freewill. If the court finds that she left voluntarily,
it may not need to make a decision as to whether the
obligation to provide for a college education extends to an
intact family.”

Faith Ullmann, Esq. commented that the court’s
interim decision did not favor the 18-year-old, but did
not deny all relief. A review of the papers by Ullmann
concluded that it appeared the primary issue before
the court was whether the court has legal authority to
make determinations of support for an 18-year-old child
of an intact family. The judge denied temporary child
support for the child on March 5" and further denied
the daughter’s request for her parents to pay for her last
year of high school at Morris Catholic. The judge set a
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review hearing for whether the parents should pay for
her college expenses, apparently taking into consider-
ation any college funds earmarked for the child’s higher
education. Ullmann commented that if the court awards
such relief, it would seem inconsistent with its prelimi-
nary decision denying private school contribution and
temporary support. Ullmann further commented that
indeed, the court has the jurisdiction to order such relief
relative to divorced families—setting up an equal protec-
tion argument. If the judge orders the parents to fund the
child’s college education (right or wrong) Ullmann noted
that this would certainly open the door for many “adult”
children to sue their parents to fund higher educational
costs. She closed her comments by stating, “Sounds like
family therapy may be the right way to go!”

Mark Gruber, Esq. commented that the entire case
may impact the holding in Newburg v. Arrigo, since the
equal protection arguments have not been “squarely
addressed by the New Jersey Supreme Court.” He further
questioned, “How do children of separated or divorced
parents get more rights than children of intact families?
Does estrangement of children and parents give the chil-
dren more rights than families without estrangement?”
Gruber concluded his comments by stating that, “If this
case goes up, Newburg may go down at some point soon
thereafter.”

Retired Superior Court Family Part Judge Thomas
Dilts, J.S.C. (ret.) made the following astute observation:

“While it is possible a higher court decision could
impact Newburgh, 1 think it is unlikely. The parens patriae
doctrine is the underpinning to the right of the State to
intervene into the family affairs of divorcing parents.
That is, because the family unit is no longer intact, the
child is at risk of being neglected or even abused by
divorcing parents and the Legislature and the Court
are permitted to intervene to act to protect the child by
ensuring that support and education are provided.

Equal protection disparities abound in family law.
What about the right of non-custodial parents to relocate
out of New Jersey without court approval, whereas the
custodial parent must have consent or court approval?
This is probably the most obvious example. And yet, the
best interests of the child provide a legally sufficient basis
for the exercise of its parens patriae powers and is legally
sufficient to sustain this obviously unequal result.

It is difficult to imagine a scenario where the funda-
mental (and constitutionally recognized) right of intact
parents to raise and control their 18-year-old children as
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they see fit and make judgments that parents have been
permitted to make would be disturbed. The Supreme
Court decision in Troxel v. Granville, and its progeny,
support the right of non-divorcing parents to make these
judgments. “The interest of parents in the care, custody
and control of their children—is perhaps the oldest of

the fundamental liberty interests recognized by this
Court.” There are limits to the power of the state to
intervene—both legal and practical. The current focus
certainly gives an opportunity to articulate the limits,
rights and responsibilities of parents—and children.

Noting with empathy the plight of the parents
involved in the Canning matter, Rosalyn Metzger, Esq.
suggested that the case should have been handled by
alternate dispute resolution with the assistance of counsel
and mental health professionals.

The primary reason that the bar opposed the
legislative proposal banning family court judges from
compelling divorcing parties to pay for their children’s
college education was based upon the best interest of
New Jersey’s children. Paone stated that children who
have an expectation of college education because their
parents have the ability to pay, and because the children
are academically worthy, should be provided with a
college education. He asserted that New Jersey should be
concerned about educating its children, especially in the
new world economy where having an educated workforce
is imperative. He explained that the state should have a
strong interest in seeing that parents properly educate
their children. Paone cautioned that if the legislative
proposal to ban family court judges from compelling
divorcing parties to pay for the college education of their
children is passed, then the courts will be inundated
with post-judgment applications in cases where parents
previously agreed to accept responsibility for the college
education of their children.
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There also will be lawsuits filed by children under
theories of contract and the unemancipated child’s right
to support.” Such a bill would put children directly in
the line of litigation against their parents. Finally, the bar
opposed the legislation to address other legitimate issues
in the college education controversy. Paone explained
that the courts must ensure that in cases where children
have voluntarily terminated their relationship with
a parent, the court should not compel a parent to be
nothing but a “blank check” to the child. A child who
does not earnestly pursue a college education on a full-
time basis upon graduation from high school should be
declared emancipated. Children who are not academi-
cally able to pursue a bona fide college education should
not be permitted to take ‘basket-weaving’ courses for four
years. In cases where parties do not have the financial
ability to pay for college, children should be required
to pursue student loans, grants, scholarships, and other
monies, including income earned through part-time
employment. The Family Law Section felt that the ban on
college education was ill-advised legislation.®

I wish to thank the many contributors to this
discussion as referenced above and apologize to those
that T may not have quoted. Many people commented
upon this interesting issue. It is unclear where this case
is going to go and what the ramifications may be. I do
believe, however, that input is necessary from the bench
and bar. For my part, I have trouble with the apparent
inconsistency, but could never imagine the law permit-
ting such an invasive intrusion into parental authority in
the context of an intact family. It must be presumed, with
the exception of providing basic necessities and in the
absence of abuse or neglect, that intact families adequate-
ly attend to the needs of their children. These families
have not put themselves before the court. It is only when
that occurs, whether due to separation, divorce, abuse,
neglect or other legal construct placing the family before
the court system, that the state is then permitted to step
in under its parens patriae jurisdiction to make sure the
needs and rights of children are protected. However,
where the family is not thrust before the court, whether
voluntarily or involuntarily, the fundamental consti-
tutional rights associated with child rearing must be
protected. This is only one person’s view, and I certainly
welcome others. H
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White v. White, 313 N J. Super. 637 (Ch. Div. 1998), Johnson v. Bradbury, 233 NJ. Super.
129 (App. Div. 1989), recognizing the right of an adult child to sue either parent for
college assistance under either a contract theory or the guidelines of Newburg v. Arrigo, 88
NJ. 529 (1982). It should be noted that Ron Lieberman, Esq. commented on the reference
to Johnson v. Bradbury and pointed out that the current situation regarding Canning is
much different than the Johnson matter where it involved the child of divorced parents
suing for payment of college costs. Lieberman commented that divorced parents put
themselves before a court for resolution of issues, whereas intact families do not.

Volume 15, Issue #4.

210 WL 596980, App. Div. 2010.

186 NJ. at 547, 897 (A.2D 1018) “The defendant provides no support for his argument.”
Newburg v. Arrigo, 88 N J. 529 (1982).

530 US at 65 (2000).

See Johnson v. Bradbury, 233 NJ. Super. 129 (App. Div. 1989).

The article was published in New Jersey Family Lawyer, Volume XV, No. 4, July 1995.




Executive Editor’s Column

The Burdens on Family Lawyers Extend to Potential
Liability for Not Freezing Already ‘Frozen’ Assets—

Don’t ‘Let It Go’

by Ronald G. Lieberman

amily lawyers were recently met with the
F surprising news that a federal judge permitted a

former client to sue her matrimonial lawyer for
not stopping the other party from violating an amended
final judgment of divorce that ordered a freeze on an
asset to be divided in equitable distribution. That opinion
in Gallagher v. Makowski' was just the latest in a long line
of cases holding a family lawyer liable to his or her client
for wrongdoings committed by someone other than the
attorney. That case also raises issues of defining and
determining liability for matrimonial attorneys.

In Gallagher, after a four-day trial, Jennifer Galla-
gher was divorced from her husband, Gary Brooks, by
way of a final divorce judgment that resolved only the
dissolution and name change. The other issues were to
be determined by the trial judge. Gallagher’s attorney
prepared that initial divorce judgment. A month later, the
trial judge issued an amended final judgment of divorce
that addressed the remaining issues, including equitable
distribution of Brooks’ retirement plan with a plumbers’
union located in Philadelphia, Pennsylvania.

Before the divorce trial, the trial judge entered an
order prohibiting either party from dissipating any mari-
tal assets. But, between the time of the entry of the initial
final judgment of divorce and the amended one, Brooks
withdrew half of the funds contained in his retirement
plan. The remaining funds were eventually paid out to
Gallagher. When Brooks sought the withdrawal, he sent
the plan administrator the original divorce judgment and
falsely certified Gallagher was not entitled to any portion
of the plan.

Gallagher sued her divorce attorney and the plan
officers in state court; however, because of the federal
question involved and diversity jurisdiction, the case
was removed to federal court. Her arguments against
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her divorce attorney were that the attorney was obligated
during the divorce to inform the plan administrator that
the trial judge issued an order prohibiting either party
from dissipating marital assets. She argued that the
attorney failed to specify in the initial divorce judgment,
which he prepared, that an amended one would be
forthcoming from the trial judge. Her claims survived the
attorney’s summary judgment application and the case is
still pending in federal court.

The Gallagher case should sound like a siren’s call
to matrimonial attorneys: If an attorney can be alleged
to be liable for the fraudulent actions of the other party,
even when the asset was ordered to be frozen during
the divorce, where will potential liability stop? Does
a family law attorney ever have the ability to ‘let it go’
when it comes to follow-up with orders, judgments, or
events related to a divorce? Or must the attorney assume
the worst and perform billable services designed to deal
with a worst-case scenario, no matter how speculative a
scenario it might be?

Our courts have held since at least 1997 that, practi-
cally speaking, when a divorce complaint is filed, the
assets of the marital estate are held “in custodia legis.”*
Accordingly, it would appear that family law attorneys
should be able to rely upon that case as some measure
of protection from the other party’s wrongful dissipation
of assets, putting aside that the attorney is not liable for
another party’s fraud. But, as one door may close on
liability, another seems to open.

In 1997, the New Jersey Supreme Court opened
divorce attorneys up to liability on a separate category of
issues, that being the existence of proper life insurance
to secure payment obligations. Specifically, in Menichelli
v. Massachusetts General Life Insurance Company,” a
policyholder’s material misrepresentation in a life insur-
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ance policy designed to secure his alimony obligation
caused the insurance company to rescind the policy. The
Supreme Court permitted that rescission and stated in
dicta that the family law attorney for the obligee should
be furnished with the policy and the application in order
to detect misrepresentation by the policyholder/obligor. In
essence, a family law attorney was being directed to inde-
pendently verify the representations by the other party
contained in that party’s life insurance policy, no matter
the costs and the attendant burdens of obtaining informa-
tion, which may be cloaked in privilege or privacy.

Our case law details example after example where
family law attorneys have been held liable or were
allowed to be sued for instances when someone else
besides the attorney did something wrong, an action
could not be foreseen by the attorney, or work was
demanded by the attorney outside of the scope of
handling a divorce matter. A family law attorney can
be sued in malpractice for the negligent services of an
expert in preparing a qualified domestic relations order,
even though most family law attorneys routinely insist on
retaining such an expert for that very purpose.* A family
law attorney has to wonder whether the other party will
raise issues years after the divorce, alleging malpractice
because a client is not deemed to have constructive
knowledge of the existence of a legal malpractice claim at
the time of the filing of a divorce settlement agreement.
Rather, the time tolls when the client first becomes aware
of that claim.” An attorney can be liable when his or her
client negotiates away his or her ability to buy out the
other party’s interest in the former marital home, even
when that client may not have initially wanted to keep
the home.® A family law attorney was sued for not record-
ing a divorce judgment in the book of deeds, even though
the attorney was not retained for performing the work.”

Those examples raise all measures of questions about
the outer limits of the duties incumbent upon a family
lawyer. The scope of any lawyer’s duty has been stated as
follows: “Duty is largely grounded in the natural respon-
sibilities of social living and human relations....”® So, a
family lawyer might have liability as broad as “the natural
responsibilities of social living and human relations.” How
can that scope ever been foreseen by a family lawyer?
Does the family law attorney have to independently verify
every statement and presentation by the other party,
regardless of the fact that remedies exist to the wronged
party for fraud and that such presentations by parties are
often made under oath under penalty of perjury?
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Recognizing the potentially very broad scope of
a family attorney’s duties to a client raises complex
issues about which services a family law attorney must

perform for a client. Does that attorney need to ensure
that car payments are made or that mortgage payments
are current even if such representations of payment are
made under oath or made for the purpose of reliance by
the other party? Does the attorney have to insist upon
the performance of a judgment and lien search on each
parcel of real estate subject to equitable distribution even
though deeds might be supplied guaranteeing the lack of
such judgments or liens or the fact that jointly titled prop-
erty cannot likely be encumbered without the signatures
of both parties? Should that attorney have the parties
perform and then exchange credit reports to verify or to
question the existence of liabilities, or is the presentation
under oath in a case information statement regarding
a statement of liabilities sufficient? Must a family law
attorney issue subpoenas to each financial and banking
institution revealed in a case information statement or
during discovery to verify presentations from the other
party about withdrawals or transfers? Does that attorney
have to verify the representations made by parties on their
income tax returns or does the attorney need to review all
documents used to prepare them, with the assistance of a
separately retained accountant or tax lawyer?

Before family lawyers leave the practice altogether
or call their malpractice carriers to increase coverage
amounts, they should all take a collective deep breath.
Practicing in this area of law is a privilege. Very often, if
an attorney does not have a passion for family law, that
attorney leaves the practice relatively early on in his or
her career. So those of us who do practice regularly or
exclusively in this area do so because we are passionate
about it. We are involved in helping people get out of bad
relationships and move on with their rest of their lives.
We are privy to all measures of private information and
thoughts. Privilege has its risks and the risks are real.
Our clients entrust us with their innermost thoughts,
problems, and hopes. Why should the family lawyer
not have a frank and open discussion with his or her
client about worst-case scenario and strategize on how
to plan for them? But, opening the door to malpractice if
an attorney does not foresee the other party’s wrongful
withdrawal of funds from an asset after a court-ordered
freeze was imposed on that asset stretches the bounds of
reasonableness.
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With some forethought and effort, family lawyers can hopefully avoid the numerous pitfalls
in our practice area, which have befallen our colleagues over the years. Mistakes happen and, in
fact, “[e]xperience is simply the name we give our mistakes.”® If there is a moral to the story in the
Gallagher matter, where frozen assets were not actually frozen, it is that family law attorneys should
not just let the matter rage on and should not just ‘let it go."* M
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The Devil in the Details: Drafting Considerations in

Family Law Agreements
by Jennifer Lazor and Tara J. Schellhorn

ometimes things are better left unsaid in life. At

times that adage also applies to agreements in

family law. In other words, sometimes economy
in drafting gets the job done best. At other times
issues need to be addressed in detail—both in terms
of choosing the words you need and negotiating those
terms with opposing counsel. This article examines some
of the thornier issues arising in family law agreements.
The subject provisions probably arise most commonly
in matrimonial settlement agreements (MSAs) but also
may arise in other family law agreements. In addition
to identifying the issues, this article proposes some
potential methodologies for addressing them in drafting.

The Marital Lifestyle and Income Assumptions

It is a foundational axiom that material, non-tempo-
rary changes in circumstances pose a possible basis for
modifying the alimony and/or support provisions of
a family law agreement or order/judgment.! Whether
such a change has occurred is generally determined by
comparing the ‘new’ circumstances alleged to those
circumstances in place at the time the agreement was
made. Since the circumstances at the time of the agree-
ment are such an important benchmark, to what extent
should family law attorneys identify those circumstances
in the agreement?

In a perfect world, the predicate financial circum-
stances upon which the alimony and child support
provisions of an agreement were based probably should
be stated with specificity. However, a ‘perfect world’ only
exists in circumstances where both parties have filed case
information statements reflecting similar accounts of the
marital lifestyle in Schedules A, B and C, and where both
parties have had consistent W-2 earnings in the years
proximate to the divorce. In those perfect world scenarios
it likely is not controversial to include a paragraph in the
agreement identifying the marital lifestyle and incomes
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used for support. However, what if you are faced with a
matter where any of the following issues apply:

o There is a dispute over the marital lifestyle;

* A party is unemployed at the time of the agreement
and income needs to be imputed to that party;

* A party’s income varied significantly during the
marriage;

* A party’s income changed from marital norms at the
time the agreement is being negotiated;

* A party is compensated with both cash and non-cash
compensation,

* A party is a business owner and is in control of the
manner in which income is paid, perquisites are
given and/or retained earnings are distributed.

It is surprising how often material issues, including
those listed above, can be disputed—yet the parties still
are able to agree on the amounts of support to be paid.
It is akin to situations where the parties contest that the
variables are two and two but agree that the answer is
four. In such cases, should an agreement be sacrificed
because the parties cannot agree on how it was reached?
The visceral, yet perhaps uneasy, response to that ques-
tion by most family law practitioners is: no, one gets the
deal done. The unease, however, arises because a degree
of drafting in family law matters is done with an eye
toward the future: How are these terms going to survive
in the event of a post-judgment application? In matters
where foundational assumptions of an agreement are
left undefined and are then subjected to post-judgment
scrutiny years later, there may be complicated post-
judgment practice ahead, including a plenary hearing
necessitated in part to illustrate to the judge what the
financial circumstances were at the time the agreement
was reached.

With respect to the bulleted issues above, there are
some drafting goals and principles that may help get the
deal done even when there are disputes. These meth-
odologies may even leave a few breadcrumbs for post-
judgment fact finders to follow if necessary.
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The Martial Lifestyle

Without the benefit of formal data, it is likely a
safe wager that the marital lifestyle is one of the most
disputed issues in family law matters involving alimony,
and to an extent child support not encompassed by the
child support guidelines.

As the marital lifestyle is a significant factor in deter-
mining support obligations,? it is important to under-
stand what that lifestyle was as it relates to the support
obligations. Rule 5:5-2(e) specifically addresses the issue
of marital standard of living declarations in agreements.
The rule provides an ‘out’ for drafting purposes when a
controversy over the lifestyle cannot be resolved at the
time of the agreement. Essentially, the rule requires that
the lifestyle be defined in the agreement,’ or if an agree-
ment cannot be reached then each party must agree to
retain a copy of “their respective filed Case Information
Statements until such time as alimony is terminated.”
The latter aspect at least ensures that at the time of any
post-judgment application the parties will be able to
produce for the court a statement of what he or she
determined was the approximate standard of living at the
time of the divorce.” Therefore, agreements can cite this
rule and specifically memorialize that the parties agree to
retain the case information statements—if only to put off
the dispute for potentially another day.

The requirement to retain case information state-
ments as least ‘freezes’ the parties into a range of dispute,
thereby, in theory at least, narrowing the controversy
accordingly. However, it is important to ensure that a
client’s case information statement is current at the time
of the agreement and accurately reflects the precedents
one is trying to preserve. For example, in an initial case
information statement, there may have been certain mari-
tal lifestyle expenses that were designated as ‘unknown’
or something similar, pending completion of discovery.
Such place-markers should be completed as the agree-
ment is finalized.

Imputed Income

There may be circumstances where an agreement is
predicated upon a spouse’s income set at a level other than
that reflected on income tax returns. In those instances
it may be helpful to identify the predicate income in the
agreement, whether that predicate income is the result of
averaging, imputation or some other methodology. In addi-
tion to the income used, it may also be useful to explain
why the income was used. For example, in a situation
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where the payor spouse’s income varied year to year during
the marriage and the predicate income was calculated by
averaging certain years, that calculation can be set forth in
the agreement.® The same holds true if the imputation is
based on a party achieving certain levels of employment.

Cash and Non-Cash Compensation

If a party receives cash and non-cash compensation
(e.g., stock awards, restricted stock, stock options) there
may be circumstances where that non-cash compensa-
tion may be treated as income available for support
purposes.” In such matters, the agreement may differ-
entiate between support paid on the cash compensation
versus support due on the non-cash compensation, or
other circumstances where the non-cash compensation
would be used toward a support obligation. In such
agreements, it becomes necessary to address details such
as how the non-cash compensation is to be distributed
to the other spouse; methodologies for tax withholdings;
timelines for notification of intent to exercise and
deadlines for exercises (of stock). Where the non-titled
spouse cannot hold the stock or other forms of non-cash
compensation directly, these details are often addressed
in the context of a Callahan® trust, which is a construc-
tive trust instrument. The titled spouse retains title of the
stock or other subject security/asset and sells, exercises or
liquidates it, as the case may be, based on the instruc-
tions of the non-titled party.

It can be helpful, in cases such as these, to identify in
the agreement what the cash to non-cash compensation
ratio is at the time of the agreement. Take an example
where a support obligation is a hybrid of both cash and
non-cash compensation. Subsequent to the agreement,
what if the payor’s non-cash compensation increases
while the cash component decreases? From a cash flow
perspective alone, the payor may seek to modify the
support ratio to reflect his or her new circumstances.

A False Sense of Security?

Often, family law agreements characterize certain
obligations as ‘priority liens.” One example of such a
designation occurs in a scenario regarding life insurance.
Agreements often provide that if the insurance policy is
not maintained in a certain amount, there will be a prior-
ity lien against the insured’s estate in the amount that the
policy was intended to be. Before assessing the adequacy
of such language, it is helpful to understand some of the
foundational elements of the issue.
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The Priority of Liens
A lien is a legal claim against the title of property

to secure the payment of a debt or the performance of
an obligation. The creation and perfection of liens is
governed by state law, typically the applicable version of
the Uniform Commercial Code." Perfection is most often
accomplished through recordation of the lien in a specific
office." Once perfected, a lien will be given ‘priority’
against any subsequent claims upon the collateral of the
lien, and the holder of the lien is considered a ‘secured’
creditor.?

In connection with a divorce decree, the court has
the power to create an equitable lien in favor of one of
the parties.”” However, courts in New Jersey have held
“all property distribution awards in a divorce judgment
are subject to existing liens and no valid, properly perfected
prior lien may be extinguished or diminished by an award
between spouses for equitable distribution.””* Thus, the
standard rule of ‘first in time, first in right’ regarding
priority disputes among creditors applies. In other words,
lien priorities are determined by the order in which
execution is issued rather than priority of docketing
of judgments.”” As the Appellate Division explained in
Vander Weert v. Vander Weert:'°

If the creditor’s lien is not perfected until
after the divorce judgment is entered, as by an
execution to satisfy a judgment, the equitable
distribution scheme is entitled to priority, and
the extent of the executing judgment creditor’s
lien is limited to whatever interest in the prop-
erty the debtor spouse has been accorded by the
divorce judgment.'”

Priority status is particularly important in the context
of a bankruptcy, where a creditor with a perfected securi-
ty interest in collateral (i.e., a secured creditor) is entitled
to payment from the proceeds of the collateral prior to
the payment of general unsecured creditors. As explained
further below, the Bankruptcy Code conveys certain
priority status to particular unsecured claims against a
debtor. As a result, these ‘priority claims’ are entitled to
payment prior to the general unsecured creditors, who
share any distribution on a pro rata basis.

However, Section 507(a) of the Bankruptcy Code sets
forth 10 categories of allowed unsecured claims that are
entitled to ‘priority’ in bankruptcy cases.'”® As a result of
this provision, certain unsecured creditors are entitled
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to payment of their claims prior to the payment of other
general unsecured creditors. The rights of holders of
priority claims remain subject to the rights of holders
of liens against property. Stated differently, secured
creditors are entitled to payment prior to distributions to
priority unsecured creditors.

Section 507(a)(1) of the Bankruptcy Code grants
first priority status to claims for domestic support obli-
gations owed to or recoverable by the debtor’s spouse,
former spouse, child(ren) or by certain persons acting on
their behalf." The term “domestic support obligation” is
defined in Section 101(14A) of the Bankruptcy Code.?°
In order to be considered a domestic support obligation
under the Bankruptcy Code, the following elements must
be satisfied:

() the payee of the obligation must be either
a governmental unit or a person with a particular
relationship to the debtor or a child of the debtor;
(i) the nature of the obligation must be support;
(iii) the source of the obligation must be an agree-
ment, court order, or other determination; and
(iv) the assignment status of the obligation must
be consistent with paragraph (D) [of section
101(14A) of the Bankruptcy Code].*

Thus, in determining whether payments due in
connection with a divorce settlement will receive priority
status, one of the key inquiries is whether the obligation
is in the nature of support, as opposed to being a prop-
erty settlement. This is a question of bankruptcy law and
not state law.?? In Berse v. Langman (In re Langman), the
Third Circuit Court of Appeals noted that:

whether an obligation is in the nature of
alimony, maintenance or support, as distin-
guished from a property settlement, depends
on a finding as to the intent of the parties at the
time of the settlement agreement. That intent
can best be found by examining three princi-
pal indicators. First, the court must examine
the language and substance of the agreement
in the context of surrounding circumstances,
using extrinsic evidence if necessary. [Second,
the court must examine] the parties’ financial
circumstances at the time of the settlement.
Third, the court should examine the func-
tion served by the obligation at the time of the
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divorce or settlement. An obligation that serves
to maintain daily necessities such as food, hous-
ing and transportation is indicative of a debt
intended to be in the nature of support.*’

As a result of Section 507(a)(1) of the Bankruptcy
Code, as long as there are sufficient assets in a bankrupt-
cy estate to allow a distribution to unsecured creditors,
a domestic support creditor will be paid in full prior to
other unsecured creditors.

Thus, returning to the life insurance hypothetical
offered above, assuming that a court characterizes the
obligation to carry life insurance as a support obligation,
it is likely, at best, a ‘priority’ only after secured credi-
tors have been paid. The designation in the agreement
as a priority lien still falls under the characterization of
language better to have than not. However, the reference
to a priority lien in the agreement is still better to have
than not. Therefore, it is important to make sure that
proof of life insurance coverage is provided on an annual
basis to ensure a policy is in place.

Security provisions in an agreement are not exclusive
to life insurance coverage offered to guarantee support
obligations. For example, often when buying a spouse out
of a business interest, payments may need to be made to
the spouse being bought-out over time, as there are insuf-
ficient assets to pay the buy-out in full. In that instance,
the following concepts are offered as types of security-
related concepts. Mostly they are of a theoretical nature.
If there were actual collateral to secure the transaction, it
likely would have been used to effectuate the buy-out in
full at the time of the divorce. Nonetheless, here are some
non-exhaustive suggestions:

* Particularly if there is more than one business owner,
the owner subject to the marital agreement can
confirm that the buy-out provisions are consistent
with internal operating agreements, capitalization
requirements and other internal aspects of the
business.

* The owner can identify whether there are any credi-
tors (such as secured creditors) with rights superior
to the spouse being bought out. This disclosure at
least lets the party being bought out understand the
full circumstances under which the buy-out occurs.

* Similarly, the owner can identify whether there are
any capital calls or any other funding obligations
associated with the business that interfere with the
owner’s ability to meet the terms of the buy-out.
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* The buy-out will undoubtedly include a schedule
of the cash payments to be made and by what date
they will be made. However, the practitioner should
consider whether any acceleration events, such as
change in control, sale of the business, retirement
or death of the owner, need to be addressed in the
agreement. Similarly, the schedule of payments may
include certain ‘good faith’ payments along the way
that pay down the obligation faster.

¢ Life insurance can be held on the owner in the
amount of the buy-out until the buy-out is paid in full.

* For the term of the buy-out, the owner can be
restrained from selling, depleting, dissipating, gifting,
bequeathing, devising, converting, hypothecating,
encumbering or otherwise reducing his or her share
in the business, absent the written consent of the
other party. The objective of this provision is to
prevent the owner from: 1) relinquishing the control
and authority over the business required to meet
his or her obligations to the other spouse under the
agreement; and 2) dissipating or encumbering the
business in a manner that renders impossible his or
her ability to make the payments due.

* Remedies and indemnifications can be added in the
event of a breach.

¢ If both spouses own an interest in the business,
the one being bought out may not relinquish his or
her shares until certain buy-out payments are met.
This provision should be contemplated with the
assistance of an accounting expert as retention of
ownership may create tax consequences, liability
for capitalization requirements and other forms of
potential liability that might undermine the benefit of
the provision.

And Another Thing about Life Insurance...

In many agreements, the life insurance provisions
reference the husband and wife acting as “trustee” of one
another’ respective life insurance policies (held for child
support security). While arguments can be made over
whether the agreement itself creates a ‘trust’ with respect
to the life insurance, it is probably better practice to actu-
ally create a life insurance trust, with the life insurance
policy being the asset of the trust. In an ideal world, those
trusts would be drafted and executed simultaneously with
the execution of the agreement. Otherwise, the agree-
ment can state that trust(s) will be drafted and created
consistent with the terms of the agreement; exchanged for
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review within a set time period; and finalized shortly thereafter. In that scenario, a post-judgment

follow-up item is created—ryet another devil in the details.

There is an equipoise between being an overzealous wordsmith and leaving too many stones
unturned when drafting agreements. The line of centrality moves with the circumstances of each
case. While this article addresses only a few drafting issues, it hopefully acts as a helpful checklist

to help keep the devil at bay. l

Jennifer Lazor is a partner of the family law group at Riker Danzig Scherer Hyland & Perretti, LLP. Tara
J. Schellhorn is an associate of the bankruptcy group at Riker Danzig Scherer Hyland & Perretti, LLP.
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include Heller-Loren v. Apuzzio, 371 N J. Super. 518,
522 (App. Div. 20014) and the unreported decision
Milner v. Goldenburg, 2009 WL3460219 (NJ App. Div.
2009). See also, Weishaus v. Weishaus, 360 N.J. Super.
281, 289 (App. Div. 2003) revd in part, affd in part as
mod., 180 NJ. 131 (2004), standing in part for the
proposition that reliance on proceeds of liquidated
assets during the marriage are a consideration in
assessing the martial standard of living. Relatedly, see
also, Miller v. Miller, 160 N.J. 408 (1999) and Aronson
v. Aronson, 245 N J. Super. 354 (App. Div. 1990).
both regarding imputing income based on potential
to generate unearned income from investments—
regardless of whether the underlying source was
exempt from equitable distribution.

8. See Callahan v. Callahan, 142 NJ. Super. 325 (Ch. Div.
1976).

9. See NJ.S.A. § 12A:9-101 et seq.

10. See NJ.S.A. 8 12A:9-3109(a).

11. See, generally, NJ.S.A § 12A:9-322.
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12.

13.

14.

15.
16.
17.
18.

19.
20.

21.

22.

23.

See Sisco v. N] Bank, N.A., 158 NJ. Super. 111, 117
(App. Div. 1978) (“The power of a court of equity to
create liens in a divorce decree in favor of one of the
parties to assure the performance of its terms is not
to be doubted such form of decree is not novel in this
State.”).

Interchange State Bank v. Riegel, 190 N.J. Super. 1309,
201 (App. Div. 1983) (emphasis added).

See NJ.S.A. 2A:17-39; see also, Massaker v. Petraitis,
173 NJ. Super. 459, 465 (App. Div. 1980); Silver v.
Williams, 72 N J. Super. 564, 567 (App. Div. 1962).
Vander Weert v. Vander Weert, 304 N J. Super. 339
(App. Div. 1997).

Id. at 346-347.

See 11 U.S.C. § 507(a).

See 11 U.S.C. § 507(a)(D).

See 11 U.S.C. § 101(14A).

In re Anthony, 453 B.R. 782, 786 (Bankr. D.NJ. 2011).
Also, Section 101(14A) of the Bankruptcy Code
requires that the obligation not be “assigned to a
nongovernmental entity, unless that obligation is
assigned voluntarily by the spouse, former spouse,
child of the debtor, or such child’s parent, legal
guardian, or responsible relative for the purpose of
collecting the debt.” 11 U.S.C. § 101(14A)(D).

See Berse v. Langman (In re Langman), 465 B.R. 395,
404 (Bankr. D.NJ. 2012).

Gianakas v. Gianakas (In re Gianakas), 917 F.2d 759,
762-63 (3d Cir. 1990).

Gianakas v. Gianakas (In re Gianakas), 917 F.2d 759,
762-63 (3d Cir. 1990).

Go to
20



Ten Commandments for Handling

Military Retirement Benefits
by Mark E. Sullivan and Amy M. Privette

s family law practitioners, we are all well

versed in the means and methods of equitably

distributing retirement benefits. It seems as if
almost every marital estate we come across is composed
of at least one retirement account subject to equitable
distribution. Dealing with the division of these assets
has become almost second nature. However, not all
retirement plans are created equal. This is particularly
true in the case of military pension plans. Unlike
traditional 401Ks or pension plans, military pension
plans are not governed by the Employee Retirement
Income Security Act (ERISA).

Allocating and dividing military retirement benefits
presents unique pitfalls and challenges, which may not
be evident to even the most seasoned matrimonial attor-
ney. This article provides the 10 commandments to be
followed by every practitioner unfamiliar with the proper
procedure for dividing military pension plans incident to
a divorce.

Get the documents: There are numerous documents
that must be requested from the servicemember to evalu-
ate what retirement benefits are available. For active-duty
members the practitioner must obtain a leave and earn-
ings statement. For Reserve and National Guard members
the practitioner must obtain a retirement points state-
ment. Finally, for military retirees the practitioner must
obtain a retiree account statement, Survivor Benefit Plan
(SBP) election forms, retirement orders and discharge
papers, as well as officer or enlisted record briefs.

Know the rules: The division of military retired pay
is authorized by the Uniformed Services Former Spouses’
Protection Act (USFSPA).! It is an enabling act that allows
states to divide military retired pay but leaves the specif-
ics of how to effectuate the division to the discretion of
each state. The SBP is the survivor annuity program that
allows the former spouse to continue receiving a stream
of payments after the servicemember/retiree dies. SBP is
provided for under 10 U.S.C. § 1447 et seq. Volume 7B
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of the Department of Defense Financial Management
Regulation? expands upon the federal statutes to provide
more detailed guidance regarding the division of military
retirement benefits.’

Identify the system: Active-duty retirement occurs
under one of three systems: 1) final retired pay, 2) High-
3, and 3) CSB/Redux.* Reserve/National Guard retire-
ments are based on retirement points, not just duration of
service. For example, a National Guard/Reserve service-
member must have at least 20 ‘good years’ of service to be
retirement-eligible. A good year of service requires earn-
ing at least 50 retirement points. Active-duty retirements
pay out immediately upon retirement, whereas Reserve
or National Guard retirements generally do not pay out
until the retiree reaches age 60. The cost of providing SBP
coverage to a former spouse can also differ, depending on
whether it is an active-duty or National Guard/Reserve
retirement.

Use the right lingo: In the event that the pension
benefits are to be divided prior to the servicemember’s
actual retirement, the pension division order must state
that the member’s rights under the Servicemembers
Civil Relief Act’ (SCRA) have been honored. Defense
Finance and Accounting Service (DFAS) is the retired
pay center for Army, Navy, Air Force, Marine Corps (as
well as Reserve units and Air and Army National Guard).
The Coast Guard, as of Jan. 2014, administers retired
pay orders for retirees of the Coast Guard, Public Health
Service, and National Oceanographic and Atmospheric
Administration. Disposable retired pay (DRP) refers to
the gross retired pay less any applicable deductions such
as Veteran’s Administration (VA) disability waiver, the
premium for SBP (if coverage is for the former spouse
of the divorce), or any other money owed to the federal
government. DRP is what the pay center divides, regard-
less of what the court order says. Cost-of-living adjust-
ments (COLAs) are usually applied to retired pay in Janu-
ary and are automatically included in the share received
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by the former spouse unless the court order awards
the spouse a fixed dollar amount. Military pensions
are not funds. Therefore, the practitioner cannot refer
to an account balance or the part of the fund acquired
during the marriage or vested at the date of divorce.
Military pension plans are statutory retirement plans, not

qualified plans. Thus, a military pension plan cannot be
divided by a qualified domestic relations order (QDRO).
To divide a military pension the practitioner must draft a
Military Pension Division order (MPDO).

Choose wisely: When the pension is based on retire-
ment from active duty, there are four acceptable methods
for division: 1) fixed dollar amount, 2) percentage, 3)
formula clause, and 4) hypothetical award. There are pros
and cons for each method. The practioner must evaluate
each scenario and decide which method best suits the
client’s case. A full explanation of the four methods can
be found in the Attorney Instruction Guide available at the
DFAS website.°

Don't forget the SBP: SBP is a unitary benefit and
cannot be divided between a present and former spouse.
Without SBP, the stream of pension payments to the
former spouse ceases upon the death of the service-
member/retiree. The benefit paid out is 55 percent of
the selected base amount. The maximum base amount
is the full retired paycheck. The minimum base amount
is $300 per month. The cost for former-spouse coverage
is generally 6.5 percent of the selected base amount in
active-duty cases (about 10 percent in National Guard/
Reserve cases), paid upon retirement by deduction from
the pension check. If the former spouse predeceases
the retiree, then the spouse’s share of the retired pay
automatically reverts back to the retiree at no cost. If the
former spouse gets remarried before age 55, then his or
her coverage under SBP is suspended.

Watch the clock: There must be 10 years of marriage
overlapping 10 years of military service for the former
spouse to receive pension payments directly from the
pay center. If there is an overlap of less than 10 years, the
former spouse may still be eligible to claim a share of the
retired pay. However, the former spouse’s share must be
paid directly to the former spouse by the retiree. There
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are two deadlines for setting up SBP coverage for the
former spouse. If the servicemember makes the election,
the SBP coverage must be established within one year of
the date of divorce. If the member fails or refuses to make
the required election, then the former spouse may initiate
a ‘deemed election.” This must be done within one year
of the date of the order requiring the other party to elect
SBP coverage.

Beware of disabilities: Certain types of disability
compensation can reduce the retired pay that is divisible
with a former spouse. The primary types of disability
payments are military disability retired pay, VA disability
compensation, and combat-related special compensation
(CRSQO). The court cannot divide VA disability compensa-
tion, and only a small part of military disability retired
pay is subject to pension division. When the military
retiree has a VA disability rating of less than 50 percent,
the election of VA payments means a dollar-for-dollar
reduction of retired pay. Thus, the retired pay share for
the former spouse gets reduced due to the unilateral
action of the retiree. Courts and agreements often employ
indemnification language to protect the property share
awarded to a former spouse.

(Don’t) get a life: When representing the former
spouse, don't rely on the Servicemembers Group Life
Insurance (SGLI) to secure benefits upon the member’s
death. The 1981 Supreme Court decision of Ridgway v.
Ridgway held that courts can’t enforce orders or agree-
ments that require SGLL’

“Medic!”: If there have been 20 years of marriage
overlapping 20 years of military service, then an unre-
married former spouse may qualify for full medical bene-
fits. For shorter-term marriages, look in to the Continued
Health Care Benefit Program (CHCBP) as a means of
providing health insurance coverage. l

Mark E. Sullivan is a retired Army Reserve JAG colonel. He
practices family law in Raleigh, North Carolina, and is the
author of The Military Divorce Handbook (Am. Bar Assn.,
2nd Ed. 2011). Amy Privette is a North Carolina State Bar
certified paralegal. She currently attends Regent University
School of Law.
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Endnotes

1. 10U.S.C. § 1408.

2. DoD 7000.14-R (DoDFMR)

3. Seealso 10 U.S.C. § 1408 (o)) for specific rules regarding which courts have jurisdiction
to divide military retirements.
http://militarypay.defense.gov/retirement/ad/01_whichsystem.html.

50 U.S.C. Appx. 501 et seq.

http://www.dfas. mil/garnishment/usfspa/attorneyinstructions.html.

Ridgway v. Ridgway, 454 U.S. 46 (1981).
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The Impact of Changes in

DCPP Investigatory Findings

by Michael R. Ascher and Dina M. Mikulka

here has been a dramatic change in the
| investigatory findings of child protection
investigations. For the first time since the late
1990s, there are now findings of child abuse/neglect
that are not entitled to be challenged by an independent
fact-finding procedure. Attorneys who do not routinely
practice in the area of child protection litigation should
take notice. This new findings scheme can have a
significant impact on the average New Jersey family
enduring a Division of Child Placement and Permanency
(DCPP) (formerly known as DYFS)' investigation or on
a parent who makes a serious, but one-time, error in
judgment and risk being labeled for the rest of his or her
life as a child abuser.

The most commonly relied upon definition of an
abused child is:

...[A] child whose physical, mental or
emotional condition has been impaired or is in
imminent danger of becoming impaired as the
result of the failure of his parent or guardian...to
exercise a minimum degree of care (a) in supply-
ing the child with adequate food, clothing, shel-
ter, education, medical or surgical care though
financially able to do so...or (b) in providing the
child with proper supervision or guardianship,
by unreasonably inflicting or allowing to be
inflicted harm, or substantial risk thereof, includ-
ing the infliction of excessive corporal punish-
ment; or by any other acts of a similarly serious
nature requiring the aid of the court.”

There have been significant decisions in recent
years that may have made it more difficult for the divi-
sion to establish abuse/neglect under Title 9. A one-time
incident where a mother used physical discipline against
her autistic daughter resulted in the Appellate Division
reversing a final agency decision of abuse.’
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The mother in K.A:

Out of sheer frustration, or through an ill-
advised impulse...struck her child five times.
These blows, though undoubtedly painful, did
not cause the child any permanent harm, did
not require medical intervention of any kind,
and were not a part of a pattern of abuse.*

The Appellate Division concluded that “[ulnder all of
these circumstances, labeling K.A. a child abuser is factu-
ally unwarranted and legally unsustainable.”

The division created a new category of child abuse
with the ‘established’ finding in an effort to circumvent
unfavorable appellate decisions. ‘Established’ is a less
serious investigatory finding than ‘substantiated, but
nonetheless may have a highly negative impact on a
person, particularly a parent, who may be faced with a
child custody dispute. The parent, or other accused,
has no right of administrative appeal to challenge any
division finding other than ‘substantiated.” However, an
‘established” and ‘not established’ finding is maintained
in division records in perpetuity and conveys that the
perpetrator did something to harm a child. As explained
below, the DCPP records are obtainable in future non-
DCPP court proceedings.

In New Jersey, the protection of children from acts
of abuse and neglect falls within the authority of the
division. The division must investigate all abuse, aban-
donment, cruelty, and neglect cases pursuant to statutes
NJ.S.A. 9:6-8.9, NJ.S.A. 9:6-1 and N J.S.A. 9:6-8.21.

Reports that are made to the division and informa-
tion obtained during the course of the investigation
are entitled to statutory confidentiality.® However, as
explained below, confidentiality can be pierced under
circumstances defined in the statute. Although the courts
recognize that many of the division’s investigatory find-
ings are not subject to procedural challenges, the trend
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has been to expand the disclosure category. In 2006, the
division was required to turn over investigation results
for a new profession:

[The Division] shall conduct a check of its
child abuse registry for each person seeking
registration as a professional guardian...The
department shall immediately forward the infor-
mation obtained as a result of the check to the
Office of the Public Guardian for Elderly Adults.”

It is important to note that the division is not specifi-
cally limited to only disclosing ‘substantiated’ findings
against professional guardians by the above statute. It
is foreseeable that at some future point all individuals
employed with what might be considered vulnerable
populations may be subject to disclosure of any child
abuse investigatory findings.

After a referral is received, an investigation must be
conducted, generally within 24 hours in most instances,
pursuant to the protocol established by the New Jersey
Administrative Code, at NJ.A.C. 10:129-1.1. An emergen-
cy caseworker is dispatched to conduct an initial investi-
gation if it contains at least one allegation of child abuse
or neglect as defined by the statute. An investigator must
assess each new and separate report. By way of illustra-
tion in the context of a custody dispute: where one parent
makes nine referrals of child abuse in nine months, the
division will open and initiate nine investigations and
issue nine separate findings.

The investigation must be started no later than the
end of a workday or within 24 hours after the referral
is received. The child protective investigator follows
a specific protocol requiring contact with the alleged
victim, members of the family, other children in the
home, school personnel, medical care providers and
other collateral sources.®

The investigator is also duty-bound to report suspect-
ed cases of abuse or neglect to the appropriate county
prosecutor if criminal activity is suspected on the part of
the child’s parent, caregiver or other person.” During the
process, the investigator is required to notify each alleged
perpetrator of the investigation and the fact that he or she
had been named, unless law enforcement officials advise
otherwise.
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The investigation must be completed and find-
ings made within 60 days of the receipt of the referral.
Extensions in increments of 30 days may be sought with
authorization by a supervisor. At the end of the investi-
gation, specific findings are made and entered into the
DCPP record. Prior to April 1, 2013, findings were limit-
ed to two categories: 1) substantiated, or 2) unfounded.
Unfounded was defined as meaning there did not exist
sufficient evidence to establish a child was abused or
neglected, and the child had not been harmed or placed
at risk of harm by the caregiver."”

Significantly, if an unfounded finding was entered,
reports of the investigation would be expunged within
three years."" However, a substantiated finding remains
in the DCPP records and results in inclusion in the
central registry.'?

Originally, neither a substantiated finding nor inclu-
sion in the central registry was entitled to procedural
due process and was appealable to the Appellate Division
as a final agency decision. However, based upon a due
process challenge, an administrative appeal procedure
was established."”

The East Park High School decision recognized that,
although the “substantiated” reports are deemed confi-
dential pursuant to N J.S.A. 9:6-8.10a, they were subject
to disclosure to third parties upon written requests for
certain statutorily authorized purposes.'* For example, if
necessary to provide evidence in a matrimonial custody
dispute, the record could be obtained by a litigant. Based
upon the foregoing, the court held that the inclusion in
the central registry created a protectable liberty interest
under the state constitution warranting due process to
protect an individual’s reputation.”” The court ultimately
determined that the procedure utilized by the division
was constitutionally infirm since the alleged perpetrator
was not afforded the right of cross-examination or any
opportunity to rebut the referral. As a result, (then) DYFS
was required to provide administrative appeals from
determinations of substantiation.

As of April 1, 2013, there has been a drastic change
to the investigation findings, with DCPP now utilizing
four classifications. This change has great significance,
since it deprives individuals of the right to challenge
three of the four findings, including a finding of child
abuse or neglect, by way of administrative appeal.
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The newly promulgated provisions of the Administra-
tive Code provide:

() For each allegation, the Department repre-
sentative shall make a finding that an alle-
gation is “substantiated,” “established,” “not
established,” or “unfounded.”

1. An allegation shall be “substantiated”
if the preponderance of the evidence
indicates that a child is an “abused or
neglected child” as defined in N J.S.A.
9:6-8.21 and either the investigation
indicates the existence of any of the
circumstances in N.J.A.C. 10:129-7.4
or substantiation is warranted based
on consideration of the aggravating
and mitigating factors listed in NJ.A.C.
10:129-7.5.

2. An allegation shall be “established”
if the preponderance of the evidence
indicates that a child is an “abused or
neglected child” as defined in N.J.S.A.
9:6-8.21, but the act or acts committed
or omitted do not warrant a finding of
“substantiated” as defined in (c)1 above.

3. An allegation shall be “not established”
if there is not a preponderance of the
evidence that a child is an abused or
neglected child as defined in NJ.S.A.
9:6-8.21, but evidence indicates that the
child was harmed or was placed at risk
of harm.

4. An allegation shall be “unfounded”
if there is not a preponderance of the
evidence indicating that a child is an
abused or neglected child as defined
in NJ.S.A. 9:6-8.21, and the evidence
indicates that a child was not harmed or
placed at risk of harm.

An Established Finding Doesn’t Presently Afford
a Right to Administrative Due Process

The ‘established’ finding is a new investigatory
conclusion. It constitutes a finding of child abuse and
neglect yet further acknowledges factors mitigating
against a more serious finding of substantiated.'

The code goes on to clarify that a finding of either
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established or substantiated results in a determination
that the child is abused/neglected pursuant to N.J.S.A.
9:6-8.21."" The findings of not established and unfounded
constitute a determination that a child is not abused or
neglected pursuant to the same statute.'

The division representative must look to N.J.A.C.
10:129-74 to determine whether child abuse or neglect
is substantiated. “The existence of any one or more of
the following circumstances shall require a finding of
substantiated when the investigation indicates:”

1. The death or near death of a child as a result
of abuse or neglect;

2. Subjecting a child to sexual activity or
exposure to inappropriate sexual activity or
materials;

3. The infliction of injury or creation of a condi-
tion requiring a child to be hospitalized or to
receive significant medical attention;

4. Repeated instances of physical abuse
committed by the perpetrator against any
child;

5. Failure to take reasonable action to protect a
child from sexual abuse or repeated instanc-
es of physical abuse under circumstances
where the parent or guardian knew or should
have known that such abuse was occurring;
or

6. Depriving a child of necessary care, which
either caused serious harm or created
substantial risk of serious harm."

If NJ.A.C. 10:129-74 does not apply, DCPP staff
must look to N.J.A.C. 10:129-7.5 to determine whether a
finding should be substantiated or established.*°

There are aggravating factors that lean toward
substantiation as opposed to established. “The Depart-
ment representative shall consider the aggravating factors
below in determining if abuse or neglect should be
substantiated or established:”

1. Institutional abuse or neglect;
The perpetrator’s failure to comply with
court orders or clearly established or agreed-
upon considerations designed to ensure the
children’s safety, such as a child safety plan
or case plan;

3. The tender age, delayed developmental
status, or other vulnerability of the child;
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4. Any significant or lasting physical, psycho-
logical, or emotional harm on the child;

5. An attempt to inflict any significant or last-
ing physical, psychological, or emotional
harm on the child;

6. Evidence suggesting a repetition or pattern
of abuse or neglect, including multiple
instances in which abuse or neglect was
substantiated or established; and

7. The child’s safety requires separation of the
child from the perpetrator.*!

“The Department representative shall consider the
mitigating factors below in determining if abuse or
neglect should be substantiated or established:”

1. Remedial actions taken by the alleged
perpetrator before the investigation was
concluded;

2. Extraordinary, situational, or temporary
stressors that caused the parent or guardian
to act in an uncharacteristically abusive or
neglectful manner;

3. The isolated or aberrational nature of the
abuse or neglect; and

4. The limited, minor, or negligible physical,
psychological, or emotional abuse or neglect
on the child.*

NJ.A.C. 10:129-7.5 limits the trial court to a general
finding of whether the child was abused or neglected, but
not substantiated or established. “The Superior Court,
Chancery Division, has jurisdiction to adjudicate deter-
minations that a child is an abused or neglected child.”*

The Administrative Code prevents the court from
rendering a decision regarding a specific finding. The

“Department shall retain the administrative authority to:”

1. Determine whether an allegation of conduct
determined to be abuse by the Superior
Court, Chancery Division, is established or
substantiated;

2. Determine whether an allegation of conduct
determined to not be abuse or neglect by the
Superior Court, Chancery Division is not
established or unfounded; and
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3. Determine the finding for each allegation of
abuse or neglect that is not adjudicated by
the Superior Court, Chancery Division.**

There is no statutory requirement under Title 9 for
a trial court to make specific findings regarding aggra-
vating or mitigating circumstances. The court is only
required to conduct a fact-finding hearing that is defined
as “a hearing to determine whether the child is an abused
or neglected child as defined herein.”®

Even though a trial court may conduct a fact-finding
trial pursuant to Title 9, “[a] determination by the Supe-
rior Court that abuse or neglect did occur shall not
extinguish a perpetrator’s right or eligibility to contest a
substantiated finding of the allegation by administrative
hearing pursuant to N J.A.C. 10:120A.7%

Thus, a substantiated perpetrator will have to defend
him or herself not only in the superior court at a fact-
finding hearing, but then at an Office of Administrative
Law (OAL) appeal.

Significantly, it appears that the only findings that
are appealable for the purpose of having a fact-finding
or trial-type hearing are ‘substantiated’ findings. There
is no right to an OAL hearing (i.e., administrative due
process) for a finding of established. However, the only
findings that may be expunged are those categorized as
unfounded.

If the trial court concludes there was abuse/neglect, a
parent would then have to defend him or herself a second
time at an OAL hearing regarding whether the finding
of abuse/neglect will be substantiated or not. There is
no indication that public defenders would be appointed
to represent parents, who are essentially conducting two
forms of litigation over the same issue. The judicial time
and cost to litigants is exorbitant.

The division (referred to as the department in more
recently amended sections of the code), “shall provide
notice of a finding of substantiated abuse or neglect to
each perpetrator pursuant to N J.A.C. 10:129-7.6(c).”*’

According to NJ.A.C. 10:120A-4.3: “The Administra-
tive Hearings Unit (AHU) shall transmit a matter that
constitutes a contested case...to the Office of Administra-
tive Law, including...[a] request by a perpetrator of child
abuse or neglect to appeal a substantiated finding of child
abuse or neglect.” (Emphasis added.)
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The AHU is not to transmit the following to the OAL: “Requests to appeal the terms of a
court order which specifically addresses the disputed Division action.” Arguably, if the court
makes findings consistent with NJ.A.C. 10:129-7.3, 74 or 7.5, it seems as though the nature
of the finding may be considered resolved, though this seems somewhat inconsistent with
NJ.A.C. 10:129-7.3, which specifically reserves the division’s right to determine the category
of the finding. This inconsistency must be addressed and can leave clients in legal limbo.

One obvious question that needs to be addressed with clients facing DCPP litigation or
administrative proceedings is whether there is any real benefit to a litigant of having a finding
of established versus substantiated. Although higher courts may eventually weigh in on this
issue, it does appear that a substantiated finding may have a more significant negative impact
on a litigant’s life, including preclusion from working as a childcare provider, being licensed
to run a daycare center or preschool and possibly expanding a family by way of adoption. The
way the division uses established findings remains to be seen and is likely determined by way
of additional litigation that explores what, to many practitioners, is a murky area of the law.

In conclusion, under the present administrative and statutory scheme there is no right
for an individual against whom child abuse or neglect has been established to due process
in the form of a fact-finding hearing. This leaves such individuals the recourse of appealing
the final agency decision to the Appellate Division of the superior court. It appears to the
authors that whether the investigatory conclusion is a finding of established or substantiated,
the negative implication of a finding of child abuse/neglect warrants some administrative due
process in the form of an OAL/fact-finding hearing. Another glaring problem, the authors feel,
is the prospect of litigating a substantiated finding twice—once before the superior court and
a second time at the OAL.

Michael R. Ascher is a partner at Einhorn Harris. Dina M. Mikulka is a partner at the Law Office of
Paris Eliades.
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