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Forever Vigilant

by Thomas Snyder

he death of Judith Novelli-

no, a matrimonial litigant, is

a grim reminder to judges

and lawyers alike that we,
as professionals and colleagues,
must be vigilant in reporting cir-
cumstances that would lead us to
believe the conduct of a litigant
may pose a danger to others.

On June 19, 2010, Morris County resident Judith
Novellino was brutally murdered; she was stabbed 84
times. Accused of the crime is her former husband.
Ms. Novellino had been married almost 37 years prior
to her June 8, 2010, divorce.As reported by the Morris
County Daily Record, one theory regarding the motive
for the murder is Ms. Novellino’s former husband’s
“visceral” response to the divorce and frustration at
having to split retirement accounts and other assets.’

In addition to being charged with Ms. Novellino’s
murder, her former husband was also charged with
threatening to harm her divorce attorney.

The threats allegedly made against Ms. Novellino’s
attorney bear witness to the fact that lawyers and
judges are not immune from being the target of the vio-
lent conduct of litigants embroiled in stressful, expen-
sive, and often acrimonious litigation.

As family law attorneys and judges, we function in a
system that, although driven by human behavior, is
sometimes inhuman. The Novellino case is just one
chilling example of this reality.

There is a dearth of published statistical data report-
ing incidents of violence directed at judges and lawyers
in connection with representing clients or judges pre-
siding over family law matters. New Jersey’s Adminis-
trative Office of the Courts does not maintain statistical
data reflecting reported acts of violence committed
against lawyers or judges.

One’s status as attorney or judge has little or no
impact upon the nature of a crime charged relative to an
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alleged act of violence. Consequently, most law enforce-
ment agencies do not maintain crime statistics based on
a victim’s status as judge or attorney. The fact that a
crime may have been committed against a member of
the judiciary, under certain circumstances, may be con-
sidered as an aggravating factor relative to sentencing.’
However, the sentence imposed upon someone who
senselessly kills or harms another does little to rectify
the consequences and loss to the victims of the crime.

Despite the absence of quantifiable statistical data
on this issue, a review of news headlines readily serves
as a reminder that our involvement in the legal system
can have horrific life-altering consequences for our-
selves and our families.

In February 2010, 61-year-old South Carolina attor-
ney Redmond Coyle was shot and killed outside his
office by his client’s former husband.The alleged shoot-
er was upset over the divorce settlement.’In the not
too distant past, in June of 2002, a Red Bank matrimo-
nial attorney suffered a broken back, a broken pelvis
and several broken ribs as a result of an attack alleged-
ly emanating out of his representation of a client in a
matrimonial matter.*

In 2006, Nevada Family Court Judge Chuck Weller
was shot while in his office by a man who had
appeared before him in a divorce case.The case caught
national attention when the suspect, a multimillionaire
father of three whose relatives say he was deeply upset
over the court’s ruling, allegedly used a sniper’s rifle to
fire through the window of the judge’s third-floor
office building. Judge Weller was shot in the chest, hos-
pitalized and survived the attack.

The tragedy that befell U.S. District Judge Joan H.
Lefkow of Chicago in 2005 is perhaps one of the most
horrific examples of the consequences of violence
directed toward members of the judiciary. Judge
Letkow found her husband and mother shot dead in
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Chair’s Column
Continued from page 33

the basement of her home.The sus-
pected murderer was a litigant
whom she had previously held in
contempt of court.

While the details of these
tragedies are nothing short of griz-
zly, grim and disturbing, to omit the
occurrence of these tragedies from
this article would be to overlook
the very stark realities of our pro-
fession.

As part of the family law com-
munity, and the legal community as
a whole, we as lawyers and judges
have an ethical and moral obliga-
tion to be vigilant in our assessment
of the prospect that a litigant or a
client may intend to harm col-
leagues, judges or any person.

While this duty and obligation
need not be codified in any moral
code, it is clearly delineated pur-
suant to New Jersey Rule of Profes-
sional Conduct 1.6, which provides
in part that:

(a) A lawyer shall not reveal informa-
tion relating to representation of a
client unless the client consents after
consultation, except for disclosures
that are impliedly authorized in order
to carry out the representation, and
except as stated in paragraphs (b),
(c), and (d).

(b) A lawyer shall reveal such infor-
mation to the property authorities, as
soon as, and to the extent the lawyer
reasonably believes necessary, to pre-
vent the client or another person:

(1) from committing a criminal,
illegal or fraudulent act that the
lawyer reasonably believes is likely to
result in death or substantial bodily
harm or substantial injury to the finan-
cial interest or property of another...
(c) If a lawyer reveals information
pursuant to RPC 1.6(b), the lawyer
also may reveal the information to
the person threatened to the extent
the lawyer reasonably believes is nec-
essary to protect that person from
death, substantial bodily harm, sub-
stantial financial injury, or substantial
property loss....

(e) Reasonable belief for purposes of
RPC 1.6 is the belief or conclusion of
a reasonable lawyer that is based
upon information that has some
foundations in fact and constitutes
prima facie evidence of the matters
referred to in subsections (b), (c), or

(d).

Hypothetical and rhetorical
debate regarding the definition of
“reasonable belief” and what is “a
reasonable lawyer” may make for
interesting colloquy, but the real life
consequences of false sophistry can
be devastating. I truly hope none of
us are ever in the position of having
to face the ethical reality of
whether or not we are obligated to
comply with the provision of RPC
1.6(b). However, should that day
occur for you, do not lose sight of
the fact that we, as members of the
legal community, have a duty and

responsibility to be diligent in not
dismissing warning signs that
would lead us to conclude that col-
leagues, adversaries, judges, adverse
clients or members of the public at
large may be in harm’s way as a
result of human emotion gone
awry. i
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EDITOR-IN-CHIEF'S COLUMN

Equal Protection for Arbitration

by Charles EVuotto Jr.

s recently emphasized by

our Supreme Court in the

case of Fawzy v. Fawzy,'

“our courts have long
noted our public policy that encour-
ages the use of arbitration proceed-
ings as an alternative forum.”? Our
Supreme Court went on to state that
the objective of arbitration is,

[the final disposition, in a speedy, inexpensive, expeditious and
perhaps less formal manner, of the controversial differences
between parties. Arbitration can attain its goal of providing final,
speedy and inexpensive settlement of disputes only if judicial
interference with the process is minimized; it is, after all, meant
to be a substitute for and not a springboard for litigation.?

Over 25 years ago, the New Jersey Supreme Court, in
Faberty v. Faberty,* approved the arbitration of some fam-
ily law issues, alimony and child support in particular.’
The Supreme Court reserved on arbitrating custody and
time sharing. The reservation left open in Faberty was
resolved by the Fawzy Supreme Court, which now per-
mits the arbitration of custody and time sharing issues.
The Court conditioned these arbitrations upon compli-
ance with certain prerequisites and the application of a
modified standard of review. Notwithstanding these pro-
nouncements and the actual provisions of the two rele-
vant arbitration statutes permitting a stay of a case, the
response by the trial courts to a case actually going to
arbitration seems to be at odds with these laudable goals.

This inconsistency is reflected in the lack of unifor-
mity in how judges in the state address the procedural
status of a case where the parties have agreed to arbi-
trate some or all of the issues. In some counties, the case
is maintained on the active docket and the parties are
required to continue to make appearances for status or
case management conferences. In other counties, the
court requires the parties to dismiss their divorce action
without prejudice, with the right to reinstate it by for-
mal or informal application within a specified period of
time. Courts have also been known to divorce the par-
ties based on their agreement to arbitrate all issues and
leave it to them to resolve all substantive issues by mak-
ing a subsequent application to confirm the arbitration

award by way of a summary proceeding in accordance
with the applicable arbitration statute.

Although purely anecdotal, it appears that the most
prevalent practice is to require the parties to dismiss
their divorce action without prejudice. The problem
with this approach is multifaceted: First, the parties are
left without an avenue for immediate relief or enforce-
ment mechanisms (without first moving to reinstate
the case) in the event that a party fails to comply with
the arbitration process or abide by an arbitrator’s inter-
im award(s). Second, one cannot assume administrative
ease in reactivating a case on an informal basis. Third,
any orders protecting the rights of the parties entered
prior to the arbitration will have no force and effect.

These approaches are at odds with the pronounce-
ments from our Supreme Court and the arbitration
statutes themselves, as detailed below. However, there
is no question that a counter-consideration exists;
namely, the duty of the courts to assure the speedy res-
olution of disputes. We cannot forget one of the most
troubling conclusions emanating from the Michaels
commission:” “cases take too long and cost too much.”

Best practices arose to combat this conclusion.
Although many may argue with the conclusions of the
Michaels commission and the wisdom of how best
practices was implemented, no one can argue with the
goal of assuring speedy and economical litigation for
those who are unfortunately required to resolve their
disputes through the judicial system.

We must first review the two relevant arbitration
statutes, which provide that a case may be stayed in the
event of arbitration. The Uniform Arbitration Act (UAA)
provides that “if the court orders arbitration, the court
on just terms shall stay any judicial proceeding that
involves a claim subject to the arbitration”® The New
Jersey Alternative Procedure for Dispute Resolution Act
(APDRAY provides that:

[iln an action brought in any court upon an issue arising out
of an agreement providing for alternative resolution under
this act, the court, when satisfied that the issue involved is
referable to alternative resolution, shall stay the action until
the alternative resolution proceeding has been conducted in
accordance with the terms of the agreement, unless the party
seeking the stay is already in default.”
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The concept of placing a case on
the inactive list due to certain events
or alternate proceedings is not with-
out precedent in our judicial system
or the rules and regulations promul-
gated by the Administrative Office of
the Courts (AOC).The obligations of
the Judiciary, as carried out by the
AOC, is to assure the proper over-
sight of cases, as highlighted in a
memorandum dated April 27, 2004,
from then-acting AOC Administrative
Director Hon. Richard J. Williams.
This memorandum provides for a
uniform statewide policy on inacti-
vating cases. The memorandum was
addressed to assignment judges, civil
presiding judges, criminal presiding
judges, family presiding judges, gen-
eral equity presiding judges and pre-
siding judges in the municipal
courts. The policy became effective
on July 1, 2004, and applied to all
cases in the Civil, Criminal and
Municipal divisions and in both the
family and general equity parts of
the Chancery Division.

The memorandum reflects the
basic principle of the court system,
which is that cases should be
moved as expeditiously as is possi-
ble and appropriate. The memoran-
dum goes on to state, however, that
it must also be recognized that in
some narrow circumstances, the
court is precluded from moving a
case.The memorandum further rec-
ognizes that statistics measuring the
health of our system must balance
these factors to provide a realistic
picture of the age and nature of the
pending caseload. Identifying back-
logged cases permits the court sys-
tem to focus its attention on dispo-
sition, but in turn by including cases
that are beyond the system’s ability
to move, distorts performance statis-
tics and undermines credibility."

The memorandum defines inacti-
vation as suspending action on a
case and placing it temporarily in a
status in which it is not counted in
backlog and does not age. The mem-
orandum emphasizes that it is an
administrative  tool  sparingly
applied in a few, circumscribed case
categories in which the court can-

not move the case forward.The pre-
liminary statement of the memoran-
dum concludes by stating that those
categories of cases that may and
may not be inactivated likely affect
all vicinages more or less equally.

There are six limited circum-
stances, which may appropriately
lead to a case inactivation, accord-
ing to this AOC memorandum."
Interestingly, the memorandum
notes that a “stayed” case is not
“inactivated,” and continues to age
statistically. The memorandum notes
that although the number of inacti-
vated cases will be far fewer under
the statewide policy delineated
therein, it is nonetheless important
that these be closely monitored by
the presiding judge and the division
manager. The memorandum further
states that many; if not all, of the divi-
sional automated systems are pro-
grammed to provide regular reports
of inactivated cases. Therefore, it
appears that the system is already
set up to monitor inactivated cases.

Therefore, it would seem prefer-
able for the parties, counsel, and the
courts if there was a uniform
approach, which addressed every-
one’s concerns. Specifically, this
author proposes that the aforemen-
tioned AOC policy be amended to
allow for a method by which a fami-
ly part judge can place a matter on an
inactive list when all (and perhaps
even some) of the issues have been
submitted to arbitration by the par-
ties. This should be tempered with
the implementation of a time limit to
conclude arbitration and a reason-
able date to report back to the court.
Placing the case on the inactive list
due to arbitration should effectuate a
stay of all judicially initiated action,
including resolution of the issues
being arbitrated, until the arbitration
proceedings has been conducted in
accordance with the terms of the
parties’ agreement to arbitrate. No
further court proceeding should be
initiated by the court, including but
not limited to appearances at case
management or status conferences,
early settlement panel, or trial.

The parties should not be
required to report back to the court

until the agreed upon arbitration
process has run its course, or at
least until a reasonable period of
time has expired. Generally, that
means that there should be no fur-
ther action by the court until an
arbitration award has been ren-
dered and the parties have sought
confirmation of that award under
the terms of the UAA'" or the
APDRA." Such a process would fol-
low the intent of the statutory
scheme, facilitate the fulfillment of
the public policy enunciated by our
Supreme Court and achieve the
goals of arbitration, namely the
final, speedy and inexpensive reso-
lution of disputes with minimal
judicial interference. ®
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ing criminal case is inacti-
vated, e.g., because the
defendant is a fugitive (see
item 3, below); otherwise
the civil or special civil part
forfeiture matter may be
stayed but not inactivated.
The rationale for the latter
provision is that, if the
underlying criminal case is
not inactivated, the court
system has the ability to
effect the forward move-
ment of the case indirectly
by working with the prose-
cutor to move the case.

3. The defendant is a criminal

or juvenile fugitive for more
than 30 days or, in a munici-
pal court matter, a warrant
has been issued for failure to
appear and the defendant
remains a fugitive, or the Divi-
sion of Motor Vehicles has
suspended the license of an
individual who does not
respond to a traffic sum-
mons. Such defendants are
beyond the reach of the
court and so the court can no
longer effect the forward

movement of the case.

. The court finds that a crimi-

nal or juvenile defendant
lacks the fitness to be prose-
cuted. NJS.A. 2C:4-6b
requires the proceedings in
such circumstances to be
“suspended.” (In general, how-
ever, illness or hospitalization
or a party or witness should
not result in the case being
inactivated. See below).

. The carrier providing insur-

ance to a party in the litigation
is in rehabilitation or liquida-
tion. The appellate opinion in
Aly v. E.S. Sutton Realty, 360
N.J. Super. 214 (App. Div.
2003) requires that New Jer-
sey judges give comity to out-
of-state orders staying all cases
in which the carrier in reha-
bilitation is involved. Such
orders may be extended indef-
initely. As to carriers in liqui-
dation, NJ.S.A. 17:30A-18 pro-
vides that the carrier is enti-
tled to a 120-day stay (which
may be extended) so that the
guaranty fund can assess the
situation, assemble the files

and be prepared to defend.

6. A party in a Family Division

dissolution case is in bank-
ruptcy. This situation may
result in the case being held
in abeyance until the bank-
ruptcy stay is lifted. Inactiva-
tion may not always be nec-
essary in such instances, but
may sometimes be appropri-
ate. Note: With respect to
civil and general equity mat-
ters, the party in bankruptcy
may be dismissed and the
case proceed with the
remaining parties. If this is
not feasible, e.g., if the bank-
rupt party is the sole or piv-
otal defendant, the entire
case may be dismissed with-
out prejudice, to be restored
when the federal bankrupt-
cy stay is lifted. However,
such an approach may not
be feasible in a dissolution
matter. Thus, inactivation is
permissible, within the dis-
cretion of the judge, only in
family dissolution cases.

13. N.J.S.A. 2A:23B-1 et seq.
14. N.J.S.A. 2A:23A-1 et seq.
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Here, Say Hearsay!

A Critique of Evidence Issues in Title 9 DYFS Cases

by Allison C.Williams

rial lawyers have been
known to say, “Once you
know how to try a case, you
can try any case”While this
saying may be accurate in most
instances, it unfortunately does not
hold true for cases initiated by the
Division of Youth and Family Ser-
vices (DYFS). DYFS cases are
unique in that they are circum-
scribed by their own set of proce-
dural requirements and evidence
rules, many of which are antitheti-
cal to the very training lawyers
undertake. Lawyers are taught that
valid judgments must be based
upon competent evidence that
hearsay—except in a limited num-
ber of circumstances—is unreli-
able, and that only evidence (both
testimonial and documentary) that
is reliable and trustworthy should
be considered in a court of law.
Trying a DYFS case can make the
most skilled lawyer feel as if he or
she is operating in a parallel uni-
verse. Reliability, trustworthiness
and competency give way to reti-
cence, truncation and convenience,
almost all of which inures to the
benefit of DYFS. However, this need
not be the case.The effective advo-
cate must not only be knowledge-
able and adept at navigating the
New Jersey Rules of Evidence, but
also must be able to differentiate
those rules from the DYFS evidence
rules codified by statute.This article
is designed to further that knowl-
edge and assist with that navigation.
An understanding of the applica-
bility of the evidence rules to DYFS
proceedings starts with a thorough
understanding of the rules of evi-

dence. Specifically, one must become
intimately familiar with the evidence
rule that is included in Title 9, which
can be found at NJ.S.A. 9:6-8.46.

There are three key components
of this statute. Part one contains
what this author refers to as the
nuts and bolts—the who, what,
when, where and how of the evi-
dence rule.' Part two contains what
this author refers to the essentials
(i.e., the state’s burden of proof and
the quality of evidence required).
Part three contains what this author
refers to as the gotcha provision—
the overarching premise in DYFS
matters, which confuses even the
most skilled lawyers.> This article
begins the discussion here, as
understanding this provision of the
Title 9 statute will assist counsel in
analyzing evidence issues through-
out all phases of a DYFS case.

THE GOTCHA

The New Jersey Rules of Evi-
dence were enacted to ensure the
trustworthiness and reliability of
evidence before the court.In gener-
al, the rules of evidence apply to all
court proceedings or proceedings
conducted under the supervision of
the court.* If the rules are applica-
ble to a proceeding, they are not
ordinarily relaxed in the absence of
specific authority, either within the
rules themselves or in statutes.®

In child abuse and neglect cases,
the rules of evidence are supple-
mented—not supplanted—Dby statute
and by court rule.® While some limit-
ed hearsay is permissible in DYFS
matters, the threshold requirement of
reliability remains:

Judicial findings based on unspecified
allegations, hearsay statements,
unidentified documents and unsworn
colloquy from attorneys and other
participants erodes the foundation of
the twin pillars upon which the
statute rests: (1) that no child should
be exposed to the dangers of abuse
or neglect at the hands of their par-
ent or guardian; and, commensurate-
ly, (2) that no parent should lose cus-
tody of his/her child without just
cause.

It is the job of defense counsel to
ensure that these principles guide
the court’s analysis when ruling on
evidentiary issues in DYFS matters
and what the rule says and what it
means. Specifically:

In a dispositional hearing and during
all other stages of a proceeding
under this act, only material and rele-
vant evidence may be admitted.®

Only material and relevant evi-
dence may be admitted. Makes
sense, correct? After all, what judge
would even want to consider irrele-
vant evidence? And if not material,
the evidence, by definition, would
not impact the outcome of the
issue under consideration one way
or another.

This statutory provision cannot
be read in a vacuum. One must con-
sider the preceding provision:

Evidence offered at fact-finding hear-
ings must be material, relevant and

competent.’

Consider this provision when
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read with the proviso that “during
all other stages of a [Title 9] pro-
ceeding,” only material and relevant
evidence may be admitted, and you
have your gotcha!

Competency, the cornerstone of
our judicial system and the core of
the New Jersey Rules of Evidence, is
only required to determine
whether the abuse or neglect
alleged actually occurred. Practical-
ly speaking, this means that when
DYFES files its order to show cause
to remove a child, incompetent evi-
dence is allowed at the initial hear-
ing.For example,a caseworker’s dis-
cussion with the police officer who
recounted discussions with a
teacher who read from a child’s
notebook entry that “Daddy burned
me” clearly contains multiple layers
of hearsay, which would be inad-
missible under N.J.R.E. 805 unless a
specific exception to each layer of
hearsay exists. Notwithstanding all
those layers of hearsay, if a judge
finds the notebook entry to be
material and relevant to the stan-
dard at removal hearings (Z.e., immi-
nent danger to a child’s life, safety
or health') then all of that testimo-
ny comes in.

Shocking? To any self-respecting
trial lawyer, absolutely. Hence, DYFS
can scream “Gotcha” when defense
counsel objects, and without
defense counsel having a true
understanding of how the pieces fit
together, DYFS would be correct to
do so.

THE ESSENTIALS

As noted above, the DYFS evi-
dence rule delineates the burden of
proof in factfinding hearings. Any
determination that the child is an
abused or neglected child must be
based on a preponderance of the
evidence." Is it more likely than not
that the child fits any or all of the
criteria established by statute to
declare a child an abused or
neglected child?

While it certainly may be dis-
heartening that the lowest quantum
of proof is required for the state to
prove a child is “abused or neglect-

ed” and then continue its intrusion
into the lives of a family, the reality
is that tackling this low burden of
proof is not an insurmountable
obstacle. It means that when the
proofs are in equipoise, the defense
wins. Thus, every argument made,
every objection advanced, every
question asked should be designed
to attack the division’s proofs.

THE NUTS AND BOLTS

The various rules in statutory
provision N.J.S.A. 9:6-8.46 (the
DYFS evidence rule) that apply to
all Title 9 hearings are discussed in
summary fashion below.

1. Proof of the abuse or neglect of
one child shall be admissible
evidence on the issue of abuse
or neglect of any other child of
the parent.

This rule appears to be an end-
run around the general bar to “prior
bad act” testimony codified in
N.J.R.E. 405(a), which provides:
“Specific instances of conduct not
the subject of a conviction of crime
shall be inadmissible” However, this
rule is really nothing more than an
explication of the principles of
N.J.R.E. 405(b)."? Also, commentary
1 to N.JR.E. 405 holds: “The Rule
makes it clear that specific
instances of conduct not the sub-
ject of a criminal conviction are not
admissible for proving character
except when character is actually
in issue”"* “When a person’s charac-
ter is at issue substantively, evi-
dence of specific acts of the per-
son’s character may be used to
prove that person’s character
trait....[The rule] should not be read
as intending to limit the introduc-
tion of evidence when character is
actually at issue [.]""

Thus, by virtue of offering evi-
dence of a parent’s prior act of
child abuse or neglect, the division
is essentially offering “specific
instances of conduct” in accor-
dance with N.J.R.E. 405. While it
may seem that this rule can only
benefit the division, defense coun-
sel may make use of it as well.

Defense counsel should posit that
the defense to the division’s allega-
tion of child abuse/neglect in this
instance is, in part, that the parent
does not have the character of a
perpetrator of abuse/neglect. By
framing the defense’s position as
one of character, counsel opens the
door to introduce evidence of spe-
cific instances of conduct, which
are inconsistent with the division’s
theory of the case.

It is important that defense
counsel carefully deconstruct this
rule. Proof of abuse of one child is
admissible on the issue of abuse of
another child. It is not sufficient for
the division to offer allegations of
abuse of one child to prove abuse
of another child—the statute
requires proof. Before the fact-find-
ing hearing commences, defense
counsel should file an in limine
motion to limit the division’s case
to omit reference to previous alle-
gations of abuse. It is not uncom-
mon for the division’s complaint to
plead numerous referrals, which
were unsubstantiated or unfound-
ed, or if administratively substantiat-
ed, were never the subject of a hear-
ing on the issue. An administrative
finding by DYFS is not proof of
abuse. After all, if the parent is cur-
rently being subjected to a fact-find-
ing hearing at present, obviously
DYFS has already made an adminis-
trative finding of abuse. Administra-
tive findings in previous matters
should be treated as are the current
administrative findings (Z.e., as alle-
gations by the division, which
should be subjected to a hearing on
the merits). The fact that the parent
did not pursue an administrative
appeal of the previous substantiat-
ed claims, for whatever reason,
should not authorize the division to
assert that its previous allegation
has been ‘proven’ any more than
has the current allegation.

In cases where the division is
making allegations of abuse/neglect
regarding more than one child (e.g.,
mom used excessive corporal pun-
ishment on one child on March 1
and on a second child on May 1)
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defense counsel should oppose the
introduction of the March 1 claim
as ‘proof” of the May 1 claim. Each
allegation may be the subject of the
current fact-finding hearing; howev-
er, each must be proven indepen-
dently. The division’s efforts to
argue “proof by assertion” (Z.e., if
the division makes multiple allega-
tions against a parent, that must
mean that at least one of them hap-
pens to be true) often arise in the
context of this rule.

If the court does allow a previ-
ous superior court finding or stipu-
lation of abuse/neglect to be admit-
ted against a parent, defense coun-
sel must still argue the probative
value (or lack thereof) of the previ-
ous finding. Any evidence, even that
which is admissible pursuant to this
statute, remains subject to objec-
tions based upon N.J.R.E. 401 (rele-
vancy); N.JR.E. 403 (probative
value) is outweighed by prejudicial
effect, and any other appropriate
basis under the rules of evidence.
Though 403 objections are much
less likely to prevail in bench trials
verses jury trials, defense counsel
should still preserve the record by
making the objection. For instance,
if an incident occurred in 1993,
which resulted in a stipulation of
neglect, the division’s abuse allega-
tions in 2010 are arguably: a) too
remote to be of probative value,
and/or b) so unrelated to the cur-
rent allegation as to render them
irrelevant. Thus, while it may come
into evidence, it adds little to the
discussion.

2. Proof of a child’s injuries or of a
child’s condition that would
ordinarily not exist except by the
acts of omissions of a parent shall
be prima facie evidence that a child
is abused and/or neglected child.”
This rule is often referred to as

the burden-shifting provision of the

Title 9 evidence statute. If the divi-

sion can prove that a child’s condi-

tion would not be present but for
the acts/omissions of the parent, the
burden of coming forward with an
explanation shifts to the parent to

prove his or her non-culpability.'s
The D.T court held that “[Where] a
limited number of persons, each
having access or custody of a baby
during the time frame when a sexu-
al abuse concededly occurred, (no
one else having such contact) and
the baby being then and now help-
less to identify her abuser, ... [tThe
burden would then be shifted, and
such defendants would be required
to come forward and give their evi-
dence to establish non-culpability.”"

However, D.T. should not be read
to foist a universal burden-shifting
requirement upon parents to prove
themselves innocent every time
DYFS makes a prima facie case of
abuse. “[Tlhe burden-shifting rule
prescribed in D.T’ is not universally
applicable in child abuse and
neglect cases”'® In cases where
abuse is confirmed and the question
before the court, solely,is who com-
mitted the admitted abuse, the D.T
burden-shifting analysis applies, and
the parents must come forward to
rebut the division’s case and the
burden of persuasion shifts to the
parents.

Conversely, where a number of
persons, including the parents, had
access to a child who could bave
been abused, once the division
makes a prime facie case of abuse,
“the burden of going forward shifts
to respondents to rebut the evi-
dence of parental culpability. But ...
the burden of proving child abuse
always rests with [DYFS]; [s]hifting
the burden of explanation or going
forward with the case does not shift
the burden of proof”*

Following are a few practice tips
on burden-shifting cases. First,
defense counsel should ask the
court for a conference to address
the applicable burden-shifting
analysis to be applied in the case. If
the child is not concededly abused,
as in D.T, and the question to be
answered is whether or not abuse
occurred, traditional res ipsa
loquitor principles apply, and the
burden of persuasion remains with
the division. No matter which bur-
den-shifting paradigm is applied,

defense counsel should use every
opportunity to remind the court
that the burden of proof always
remains on DYFS.

Second, defense counsel should
consider whether to file a motion
to have the court determine if this
statutory provision is applicable in
the present case. Keep in mind that
the child’s condition must be one
that would not ordinarily exist but
Jor the acts or omissions of a par-
ent. It is conceivable to have a case
in which the child’s condition is
such that would ordinarily exist,
exclusive of the parents’ acts or
omissions. For instance, if a child
accidentally ingested a foreign
agent, left on the floor in the home,
the division’s position that the child
was inadequately supervised, and
therefore neglected, should not
shift the burden of coming forward
to the parent.Arguable statistics can
demonstrate that children’s acci-
dental ingestion of foreign agents is
not uncommon and does not
require parental ‘omission’ to occur.

3. The business record exception to
the hearsay rule (i.e., N.J.R.E.
803(c)(6)) applies and statements
contained in DYFS records serve as
proof of the child’s condition pre-
sented herein. However, docu-
ments submitted must:

a. Be made in the regular
course of the business;

b. Be from a business in which
it is the pattern or practice
of the business to make such
documents; and

c. Be prepared reasonably con-
temporaneously with the
events set forth therein.

d. Be accompanied by a certifi-
cation from the head of the
agency, or if not by the head
of the agency, it must be filed
with a copy of a delegation.
All other circumstances of
the making of the record,
including lack of personal
knowledge of its contents, go
to weight, not admissibility.

Because it is standard practice

for the division to offer its contact
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sheets as proof of abuse or neglect
allegations in the fact-finding hear-
ing, it is important that defense
counsel be intimately familiar with
this provision of the statute, as well
as with N.J.R.E. 803(c)(6), as both
will be implicated in every fact-find-
ing hearing.

Detailed inquiry should be made
in every case as to the requirements
of N.J.R.E. 803(c)(6). Defense coun-
sel should never simply accept a
caseworker’s testimony that the
DYFS records being offered are
kept in the ordinary course of busi-
ness of the division. Far too often,
this is the colloquy at the beginning
of a fact-finding hearing:

DAG: Caseworker, you are
employed by the Division of Youth
and Family Services?

CW: Yes.

DAG: In what capacity?

CW: As a Child Protective Services
case worker. I investigate child
abuse and neglect.

DAG: And while working in that
capacity, did you investigate Mr.
and Mrs. Doe for alleged acts of
child abuse that are reflected in
the complaint filed on March 1,
20107

CW: Yes.

DAG: In conducting your
investigation, did you document
your actions?

CW: Yes.

DAG: Those actions are contained
within the division contact sheets
you have there in front of you?
CW: Yes.

DAG: Were those records kept in
the ordinary course of business of
the Division of Youth and Family
Services?

CW: Yes.

DAG: Thank you. Judge, I'd like to
offer P-1 through P-257 into
evidence.

JUDGE: Defense, any objection?
DEFENSE: No objection.

Defense counsel must preserve
the record by questioning the divi-
sion’s witnesses prior to the docu-
ments being admitted into evi-

dence.A few areas to probe include
the following:

a. Ask the caseworker about the
functions of DYFS. What is done
in the ‘ordinary course of busi-
ness’ of DYFS? Extract the details
of a Child Protective Services
investigations, the process of
note-taking and entry of those
notes into the computer system.
Not every caseworker will know
these steps; thus, not every case-
worker can lay a foundation for
what is done in the ordinary
course of business of the divi-
sion.

b. Turn to the division field opera-
tions manual.*® Cross examine
the caseworker on the steps out-
lined in the manual for docu-
menting an investigation. Often,
the caseworker did not comply
with the manual. Lock the case-
worker in to confirming that the
manual represents the steps
taken in the ordinary course of
business of DYFS.Then get the
caseworker to acknowledge his
or her non-compliance with the
division’s requirements.

c. Go through each contact sheet,
investigation summary, report, etc.
being offered by DYFS. The testi-
mony must show that it is the
“pattern or practice” of DYFS to
make “such documents” The fact
that the caseworker testifies that
DYFS is in the habit of making cer-
tain contact sheets does not mean
that it is in the habit of including
certain extraneous information.
When there is a pending criminal
matter, there are often times when
the police document information
in lieu of DYFS. Upon cross-exam-
ining DYFS employees regarding
the division’s pattern or practice
of documenting information, one
quickly discovers that no such
pattern exists with any uniformity.

The statute further requires that
the document being offered was
made “reasonably contemporane-
ous”with the events documented. It
is not uncommon that contact

sheets be prepared several days or
even weeks after the events
described in them. When ques-
tioned about the time lag, the case-
worker often attempts to minimize
the time lag by alleging that hand-
written notes were taken simulta-
neously with the investigation,
though not entered into the com-
puter system until days later.

Defense counsel should aggres-
sively pursue this allegation:

a. Ask for a copy of the alleged
handwritten notes. If such notes
exist, any inconsistency between
the short handwritten notes and
the thorough typed record
undermine the assertion that the
typed record truly was made
contemporaneously.

b. More likely than not, such notes
will not exist; thus, defense coun-
sel can then focus on the time
delay between the trial date and
the time period when the case-
worker made such notes. Obvi-
ous attention should be given to
memory attrition, which occurs
between the investigation (usual-
ly months sooner) and the trial,
with particular attention being
paid to the number of investiga-
tions undertaken by the case-
worker between the time of the
investigation in this case and the
time of trial.

c. Turn to the division’s field oper-
ations manual. Requirements for
data entry should be explored
with the caseworker in depth. If
the delay in typing the handwrit-
ten notes is not consistent with
DYFS protocol, such inconsisten-
cy further erodes the claim that
note-taking was ‘reasonable’
under the circumstances.

This provision requires a certifi-
cation from the head of the agency
or, if by someone other than the
head, the certification must be
accompanied by a delegation. Do
not overlook this requirement.
Often, the division will obtain med-
ical records with a certification
from the custodian of records of
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the hospital. This, alone, is not suffi-
cient. If defense counsel notes such
a deficiency when reviewing dis-
covery, a useful strategy may be to
ask that evidence issues be handled
at the close of the division’s case.
Once the division closes its case
and offers the medical records,
defense counsel should object
based upon this non-compliance
with the statute.

Defense counsel should be mind-
ful that Rule 5:12-4(d) does not
‘trump’ N.J.R.E. 803(c)(6), but
should be read in tandem with it.*!

Specifically, N.J.R.E. 803(c)(6)
lays out the prerequisites to admis-
sibility under the rule, but con-
cludes with the most important
caveat: “[the documents are admis-
sible]...unless the sources of infor-
mation or the method, purpose or
circumstances of preparation indi-
cate that it is not trustworthy”

Trustworthiness is required—
even with DYFS records. Thus,
defense counsel should explore:

a. The source of the informa-
tion

b. The method of preparing
the information

c. The purpose for preparing
the information

d. The circumstances of
preparing the information

Each area is ripe for productive
cross examination. This is where
defense counsel should, in essence,
put DYFS on trial.

First, consider the source of the
information. Information obtained
from hostile neighbors, former
spouses, disgruntled teachers, over-
zealous social workers with bias
against the economically disadvan-
taged, appears inherently suspect.
Information from doctors appears
more trustworthy; however, do not
concede this at any stage of litiga-
tion. Investigate the referring doc-
tor. Perhaps he or she fears a mal-
practice claim, and therefore has a
vested interest in DYFS or a court
finding that the child was abused.
Or perhaps the doctor is affiliated

with any number of child protec-
tion centers throughout New Jer-
sey, and therefore would arguably
be more inclined to find child
abuse than other medical profes-
sionals whose income is not tied to
finding child abuse.

And, of course, be critical of
information obtained from the case-
worker. After all, the division is the
plaintiff in this case.As with all par-
ties to litigation, the party has a
desire to prove his or her position.
Lock the caseworker into a position
on the merits—he or she believes
this is child abuse/neglect; he or
she believed this was child
abuse/neglect every time he or she
wrote horrible things about the par-
ent; he or she believed this was
child abuse/neglect every time he
or she spoke to people about the
investigation; and most importantly,
he or she believed this was child
abuse/neglect when preparing to
give testimony about what tran-
spired.

Second, explore with the case-
worker the method of preparing
the information. This really takes
place when addressing the business
practices of the division, as well as
the timing of note-taking in the
investigation.

Third, and this cannot be stated
emphatically enough, defense coun-
sel must explore the purpose for
preparing the information. Docu-
ments prepared for litigation pur-
poses are inherently suspect and
are treated as such by the rules of
evidence. For this reason, before a
record is to be admitted in a DYFS
proceeding, the trial court must
conduct a 104(a) evidentiary hear-
ing to determine whether all crite-
ria for admission, including trust-
worthiness, are met.>> Though the
caseworker may posit that the divi-
sion’s records were not prepared
for the purpose of litigation, but
rather to investigate child abuse/
neglect, the likelihood is that at
least some records were prepared
after the division developed its plan
to remove the child or to validate a
removal that previously occurred.

Finally, defense counsel should
explore the circumstances in which
the information was prepared. Did
the division receive a referral at 2
a.m., necessitating immediate
action? If so, notes taken at that hour
may be less reliable. Did the investi-
gation involve a parallel criminal
investigation? If so, the caseworker
may have missed key pieces of infor-
mation as the matter unfolded, par-
ticularly where law enforcement
directs the division to discontinue
questioning witnesses for fear of
tainting its investigation. How many
caseworkers, supervisors and inves-
tigators were involved in the matter?
The more second- and third-hand
information received, processed and
acted upon, the greater likelihood
for errors to have occurred or data
to have been lost in translation.

4. Previous statements made by the
child relating to any allegations
of abuse or neglect shall be
admissible in evidence, provided
uncorroborated statements are
insufficient to make a fact find-
ing of abuse or neglect.

This provision of the statute
requires corroboration in order for
the court to rely upon a child’s
hearsay statements to make a find-
ing of abuse or neglect.This section
does not obligate DYFS to produce
every child alleged to be abused or
neglected to testify. However,
where the division seeks to rely
upon the child’s statements, corrob-
oration is a condition precedent to
a finding of abuse being made.

Defense counsel should be able to
tell from the face of the division’s
complaint whether or not a child’s
statements may be introduced by the
division. If such statements are pled
in the complaint, defense counsel
should press the division to specify—
before the start of trial—whether or
not it intends to rely upon the child’s
statements at trial. If so, demand a
proffer regarding the corroboration.
Failing a proffer, a motion to dismiss
the complaint should be made.What-
ever the alleged corroboration,
defense counsel should request an
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evidentiary hearing at the outset of
the case before any such statements
are introduced by DYFS.This decreas-
es the impact of such statements,
which, if heard by the trial judge
before any corroboration is intro-
duced, may lead the less prudent
jurist to find corroboration after the
fact where none exists.

The division can introduce a
broad array of statements, conduct
or collateral information to consti-
tute corroboration. Corroborative
evidence need not relate directly to
the accused.” The evidence need
only provide support for the out-of-
court statements.”* For instance, in
New Jersey Div. of Youth & Family
Servs. v. Z.PR.,” the trial court
admitted evidence of a child’s age-
inappropriate, sexually precocious
knowledge as corroborative of his
statements alleging sexual abuse.
Though Z.PR. is still good law,
defense counsel should question
whether sexually precocious
knowledge continues to be a viable
form of corroboration, as society
continues its descent into the realm
of ‘reality television. Such sexual
knowledge is certainly more ram-
pant for children of all ages now
than in past generations.

Whatever the corroboration is
alleged by the division, defense
counsel must question these proofs
and insist that they be proven
before the court hears any state-
ments attributed to the child. In the
event the court finds the child’s
statements may be admitted,
defense counsel should strongly
consider asking the trial judge to
conduct an in camera interview of
the child. If the child is of an age
whereby he or she is mature
enough to recall his or her alleged
abuse or neglect, the trial court may
be said to have abused its discretion
by refusing to conduct such an
interview.” This is particularly so
where the crux of the division’s
case is the hearsay account of a
child witness who is not produced
at trial to testify.”’

In short, “[a]lthough trial judges
have broad discretion in the way

they conduct abuse and neglect
cases, a judge’s factual findings must
be based on competent reliable evi-
dence. Thus, when resolution of a
material factual dispute depends
upon a child witness’s testimony,
the in camera interview affords the
trier of fact the opportunity to
assess the credibility of the child, his
powers of communication and
observation, and his demeanor.”*

A WORD ABOUT POLYGRAPH TESTS
As noted above, competency of
evidence is only required at the
fact-finding stage of DYFS litigation.
Practically speaking, this means that
hearsay is generally admissible,
except at fact-finding hearings. This
rule is not limited to DYFS’s presen-
tation of proofs, and the evidence
rule does not limit its applicability
to the evidence offered by DYFS.
Thus, defense counsel may make
use of incompetent evidence
throughout the case as well.

One device this author has
employed with success is the use of
polygraph tests in hearings
throughout DYFS matters. For many
allegations made by the division,
the parent will be required to
defend multiple claims. The allega-
tion may be a pattern of gross
neglect or inadequate supervision.
The allegation may be physical
abuse in circumstances wherein
the parent did have some contact
with the child, though not in the
manner alleged by DYFS. These
cases clearly would not warrant the
use of a polygraph test.

However, in cases where the alle-
gation is a single act of abuse
and/or neglect, or where the parent
clearly could not have committed
the act alleged due to timing, loca-
tion or other circumstances,
defense counsel should strongly
consider having the parent submit
to a polygraph test. For instance, if
the allegation is that the parent
used physical force on a child, caus-
ing a fracture, the parent can be
asked whether or not he or she
used any force on the child whatso-
ever. If the allegation is that the par-

ent induced shaken baby syndrome
in an infant, the parent can be asked
whether he or she ever shook his or
her child.

If a parent ‘passes’ the polygraph
test, the evidence should be sub-
mitted to the court with an applica-
tion for return of the child,
increased parenting time, unsuper-
vised or less restrictive supervised
access to the child, or any number
of requests. Unfortunately, poly-
graph test results are not yet admis-
sible as competent evidence, so
they cannot be introduced at the
fact-finding hearing.”” However, a
parent’s passing a polygraph test
certainly is relevant to the issue of
whether or not he or she abused
his or her child, and few pieces of
evidence could arguably be more
material. Thus, the test results can
be considered for purposes other
than fact-finding.

A limited exception to the rule
barring introduction of polygraph
test results exists where the court
conducts an evidentiary hearing
pursuant to N.J.R.E. 104(a). In such
hearings, the Rules of Evidence do
not apply, except for claims of priv-
ilege and NJ.R.E. 403 (probative
value outweighed by prejudicial
effect). Thus, if a 104(a) hearing is
conducted in a fact-finding hearing,
the test results may be used. For
instance, in qualifying an expert to
testify, the information upon which
he or she relied in making conclu-
sions is relevant to the issue of
whether or not the professional has
the expertise to be an expert in the
case. Many in the mental health
community have testified that they
rely upon hearsay in making deter-
minations. A polygraph test is no
less hearsay than is a statement
directly from the parent that he or
she did not commit the act alleged.
Thus, qualifying an expert may pro-
vide an opportunity to introduce
polygraph test results.

There are other instances where-
in polygraph test results may be
admissible pursuant to the rules of
evidence. Mental health experts
may rely upon such evidence in
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evaluating parents, in which case
otherwise inadmissible evidence
may be admissible.* By way of
example, if the defense obtained a
risk assessment early on in the case
in support of the parent’s request
for a return of the child, the evalua-
tor’s report—or some portion of
it—may be used at factfinding on
the issue of the parent’s mental
health. If the evaluator relied upon
the polygraph test results in deter-
mining that the parent does not
pose a risk to the child to warrant
further supervision, he or she may
testify about the polygraph test
results if he or she posits that such
test results are of a type “reasonably
relied upon by experts.”

It is important that defense
counsel use every opportunity of
persuasion available. The longer the
case drags on, the longer the parent
will be without his or her child,
unless defense counsel is zealous in
pursuing the parent’s right to par-
enting time with the child. Every
motion should provide a back-
ground of the matter, including a
background of the removal and its
impact on the parent and child. To
every application, attach the poly-
graph test results. Just as DYFS can
rely upon incompetent evidence at
all stages of the case, except fact-
finding, so, too, can and should
defense counsel. Polygraph test
results offer an ongoing opportuni-
ty for the parent to corroborate his
or her innocence even before the
state’s case is presented through
testimony, as well as during the
case. Defense counsel should be
creative in utilizing opportunities
to advocate by use of polygraph
tests.

CONCLUSION

The rules of evidence are the
cornerstone of litigation, but partic-
ularly so in DYFS matters. As Judge
Geoffrey Gaulkin so eloquently stat-
ed some four decades ago, “evi-
dence upon which judgment is
based [must] be as reliable as the
circumstances permit and the
answering parent [must] be given

the fullest possible opportunity to
test the reliability of the [state’s]
essential evidence by cross-exami-
nation”.?' Just as defense counsel
must be adept at challenging the
state’s evidence through cross
examination, so must defense coun-
sel be intimately familiar with the
rules of evidence, as well as the Title
9 evidence rules in order to accom-
plish justice for parents in these
most trying matters.
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Effective Technique or Minefield

Calling the Adverse Spouse as Your Witness

by Jamie K.Von Ellen

If you have ever tried a family
law case, it is likely that you
have had this experience.
Your trial is starting in about
a month. You are beginning
trial preparation. You are
starting to get ‘trial head"
and you are strategizing in
your sleep. You are thinking:
What is the most effective
way to get certain facts in
evidence; what facts are
provable, what is still murky?
A light bulb goes off in your
head (figuratively). You think
it may be risky, but you begin
to consider: Can | call my
client’s spouse as my
witness? Then: Should | call
my client’s spouse as my
witness?

HISTORICAL ANALYSIS

A review of the pertinent
statutes, case law and evidence
rules in New Jersey shows that his-
torically there was much controver-
sy concerning whether and to what
extent a calling party would be
allowed to call the adverse party as
a witness in a matrimonial case and
if so, whether the calling party
would be able to ‘lead’ his or her
witness and whether he or she
would be ‘bound’ by the testimony
of the adverse party witness.

A leading question is defined as a
question that “suggests what the
answer should be or contains facts
which in the circumstances can and
should originate with the witness.”?
“Ordinarily, leading questions
should be permitted on cross-exam-
ination.”® Historically, this is because
there is generally antagonism
between examiner and witness.
However, if such antagonism does
not exist, the trial court has the dis-
cretion to not allow the examiner
to lead the witness, even in the
cross-examination phase of the tes-
timony. For example, see State v.
Mance,* where the Appellate Divi-
sion ruled it was not improper for
the trial court to refuse to allow
leading questions upon cross-exam-
ination of a co-defendant who had
not given any testimony adverse to
the defense. Conversely, see Green-
berg wv. Stanley,” where the
Supreme Court noted a party called
to testify by an adverse party can be
cross-examined by his or her own
attorney. Ultimately, these cases
teach us that the trial court has dis-
cretion in controlling the interroga-

tion of witnesses. We cannot
assume that leading will always be
allowed on cross-examination but
‘ordinarily’ it should be allowed.

Prior to the enactment of the
New Jersey Rules of Evidence, the
only pronouncements on the issue
of calling the adverse party as a wit-
ness were statutory. N.J.S.A. 2A:81-6
allowed for an adverse party to be
called as a witness in most situa-
tions except divorce. It states:

In all civil actions in any court of
record a party shall be sworn and
shall give evidence therein when
called by the adverse party, but no
party thereto shall be compelled to
be sworn or give evidence in any
action brought to recover a penalty or
to enforce a forfeiture. This section
shall not apply to actions for divorce.
(emphasis added).

In addition, N.J.S.A. 2A:81-11 pro-
vides:

Except as otherwise provide by law,
when any party is called as a witness
by the adverse party he shall be sub-
ject to the same rules as to examina-
tion and cross-examination as other
witnesses.

As a result of these statutes, both
of which date back to 1900, and nei-
ther of which have been repealed, it
seems that calling the adverse party
in a divorce action was not allowed.
In all other matters, although
allowed, since the same rules
regarding examination and cross-
examination applied whenever a
party was called to testify by the
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adverse party, there still remained
substantial question whether the
calling party would be allowed to
ask leading questions of the adverse
party on direct examination and
whether the calling party would be
‘bound’ by the testimony given.The
early answer seemed to be leading
questions on direct examination
would not be allowed and the call-
ing party was bound by the testimo-
ny unless otherwise contradicted.®
The law in New Jersey later
developed to allow leading ques-
tions on direct examination, within
the discretion of the trial judge, as
necessary to develop the witness’s

remained relatively archaic as com-
pared to the Federal Rules of Evi-
dence relating to this topic.The Fed-
eral Rule of Evidence 611(c) provid-
ed (and continues to provide):

Leading questions should not be used
on the direct examination of a wit-
ness except as may be necessary to
develop the witness' testimony. Ordi-
narily leading questions should be
permitted on cross-examination.
When a party calls a hostile witness,
an adverse party, or a witness identi-
fied with an adverse party, interroga-
tion may be by leading questions
(emphasis added).

In Lehrman v. Lehrman, Judge Conrad Krafte...held that
an adverse party may be called, and reasoned that in any
matrimonial case where the only way of reaching a
resolution is a trial, the spouse was no doubt
“antagonistic;” therefore, the witness was “hostile per
se," thereby “triggering all concomitant means of
examination permissible under the law.”

testimony “to avoid confusion, to
clarify testimony, or otherwise to
bring out the truth in serving the
cause of justice”” Leading ques-
tions and the ability to impeach
one’s own witness also were
allowed if the party calling the wit-
ness demonstrated that the witness
was “hostile”® Once the witness
was declared hostile, the attorney
calling the witness would be grant-
ed “broad latitude” in the manner
by which he or she conducted his
or her examination.” However, the
Appellate Division also held that a
witness was not per se hostile sim-
ply because he or she was the
adverse party if he or she had not
testified in an unexpected manner
or had not been uncooperative.'
Even after the developments in
the case law as specified in the pre-
ceding paragraph, New Jersey law

Prior to the enactment of the
current New Jersey Rules of Evi-
dence, there were only two report-
ed decisions in New Jersey on the
subject of whether an adverse
spouse could be called as a witness
despite the apparent prohibition
contained in N.J.S.A. 2A:81-6. In
Schaab v. Schaab," the wife was
called to testify by the plaintiff hus-
band’s counsel. The court ruled that
the wife testified voluntarily, and,
therefore, the court did not fully
rule on the applicability of N.J.S.A.
2A:81-6. Accordingly, this case did
not provide much instruction.

It was not until 1990 that this
issue was next raised in a reported
case. In Lebrman v. Lebrman,”
Judge Conrad Krafte was called
upon to rule on whether a husband
in a matrimonial matter could be
called as a witness by the wife, and

to what extent his testimony would
be binding on the wife. Despite
N.J.S.A. 2A:81-6, Judge Krafte noted
that there was no statute specifical-
ly precluding calling an adverse
party in a divorce action, and found
no reason to disallow it.”* He held
that an adverse party may be called,
and reasoned that in any matrimo-
nial case where the only way of
reaching a resolution is a trial, the
spouse was no doubt “antagonis-
tic;” therefore, the witness was “hos-
tile per se,” thereby “triggering all
concomitant means of examination
permissible under the law.”"*

In Lebrman, Judge Krafte rec-
ognized the general rule at the
time that the calling of an adverse
party as a witness binds the calling
party regarding the credibility and
conclusiveness of the testimony."”
However, he further recognized
the need to modify or abrogate
the harsh result that application of
the general rule would produce
when in the case of a hotly con-
tested matrimonial action the
information solicited is known
solely by the other spouse. Citing
Becker wv. Eisenstodt,” Judge
Krafte stated “...while many cases
have stood for the proposition
that a party is bound by the testi-
mony of the witness called, ‘such a
rule, so broadly stated, ill serves
the cause of justice.’”"”

Judge Krafte noted Federal Rules
of Evidence 611(c), which provid-
ed then (as now) that when “a
party calls a hostile witness, an
adverse party, or a witness identi-
fied with an adverse party, interro-
gation may be by leading ques-
tions” (emphasis added).” Judge
Krafte was fully aware that New
Jersey had not (at that time) adopt-
ed the federal rule. Nevertheless, in
an effort “to attain a justifiable end
commensurate with the fluid
nature of the law, in general, and
the growing complexity of divorce
law, in particular,” and “in order for
plaintiff to glean as much factual
information regarding defendant’s
income and marital assets so that
an equitable decision can be
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reached,” the court allowed the
wife’s counsel to call the defendant
to testify, and “the procedures that
would restrict the plaintiff to direct
examination and bind her by his
testimony ‘must yield to reason and
common sense.’ Becker v. Eisen-
stodt, supra, 60 N.J. Super. at 249"
Judge Krafte concluded:

Thus, it is well within the discretion of
this court to permit the procedure
where a party to a divorce action may
be called by the opposition. General-
ly, a witness may not ordinarily be
labeled as “hostile” merely because
he is adverse when he has not been
uncooperative nor testified in an
unexpected manner. State v. Dwyer,
229 N.J. Super. 531, 552 A.2d 200
(App. Div. 1989). However, divorce
actions do not reach trial unless and,
in fact, no agreement can be attained
without the intervention of the court.
The parties are as “adversarial” and
as “hostile” as the non-legal defini-
tions of those terms would import.
The litigants clearly would not testify
for the other on a purely voluntary
basis. Under such circumstances, in a
divorce action a court may declare
the adverse party witness “hostile
per se” and may grant the other party
the “broad latitude” to examine the
witness through the use of cross
examination, and, as such, will not
be bound by such testimony (empha-
sis added).?

Lebrman is the only reported
case in New Jersey to have dealt
specifically with this issue. Three
years after Lebrman, New Jersey
enacted the current rules of evi-
dence, which brought the New Jer-
sey rules more in line with the Fed-
eral Rules of Evidence, and then
left no question regarding whether
the adverse spouse could be
called, whether leading questions
would be allowed, or whether the
calling party would be bound by
the testimony.

THE PRESENT RULES
On July 1, 1993, the current New
Jersey Rules of Evidence became

effective. Rule 611 provides as fol-
lows:

Mode and Order of Interroga-
tion and Presentation

(@) Control by court. The court
shall exercise reasonable control over
the mode and order of interrogating
witnesses and presenting evidence so
as to (1) make the interrogation and
presentation effective for the ascer-
tainment of the truth, (2) avoid need-
less consumption of time, and (3) pro-
tect witnesses from harassment or
undue embarrassment.

(b) Scope of cross examination.
Cross-examination should be limited
to the subject matter of the direct
examination and matters affecting
the credibility of the witness. The
court may, in the exercise of discre-
tion, permit inquiry into additional
matters as if on direct examination.

(c) Leading questions. Leading
questions should not be used on the
direct examination of a witness
except as may be necessary to devel-
op the witness' testimony. Ordinarily,
leading questions should be permit-
ted on cross-examination. When a
party calls an adverse party or a wit-
ness identified with an adverse party,
or when a witness demonstrates hos-
tility or unresponsiveness, interroga-
tion may be by leading questions,
subject to the discretion of the court
(emphasis added).

The New Jersey Rule 611(c) fol-
lows the federal Rule 611(c¢) almost
verbatim, except it adds “unrespon-
siveness” as a basis for allowing
leading questions and it substitutes
“when a witness demonstrates hos-
tility” for the term “hostile witness”
as stated in the federal counterpart.
Thus, for all intents and purposes, it
is now clear that in New Jersey, in
matrimonial cases as well as any
other litigation, an adverse party
can be called as a witness, leading
questions are permissible, and the
calling party is not bound by the
testimony.”'

Knowing that you can call the
adverse spouse as your witness
should certainly not be the end of

your analysis. The next question is:

SHOULD THE ADVERSE PARTY BE
CALLED AS A WITNESS

The answer to this question is:
Maybe, but only when there is a
specific purpose to be served. In
general, the type of purpose you
may seek to achieve is for example,
when the adverse spouse is pos-
sessed of information required or
useful in your case in chief; when
you believe the adverse party can
be discredited early on in the case;
or, when his or her testimony can
help to establish your theory of the
case at the outset. Furthermore,
once it has been determined that it
may be effective or necessary to
develop an aspect of your case
through the adverse spouse, you
must also consider the likelihood of
your adversary being allowed to
then ‘cross-examine’ his or her
client and develop his or her theory
of the case in this manner. In other
words, as with all other trial strate-
gy, all angles must be considered
before deciding whether the poten-
tial advantages outweigh the poten-
tial disadvantages.

The question becomes: Under
what circumstances is it necessary
or advisable to engage in this poten-
tially risky trial practice? Although
various articles have been written
on this topic in general practice,*
none have been found that relate to
matrimonial or family practice
specifically. After speaking with
many of the ‘icons’ of our practice,
the consensus is, in general, there
seem to be five basic categories of
information/purposes an attorney
might seek to develop or achieve as
a result of calling the adverse
spouse.They are:

1. The introduction of financial
information in the possession of
the adverse spouse, which would
not otherwise be known or
knowable.

2. To obtain, at the outset, favorable
admissions from the adverse
spouse (Z.e., getting him or her to
agree with certain facts support-
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ing your theory of the case).

3. To discredit the credibility of the
adverse spouse.

4. To show that the adverse spouse
did not comply with court
orders or discovery.

5. To impeach the adverse spouse
with his or her prior inconsis-
tent statements.

When any of these potential
goals exist in your case, the real
question is when to attempt to
develop them by calling the adverse
spouse as your witness and when it
would be better strategy to do so in
the normal course (Z.e, after his or
her direct testimony). Certainly, you
almost must call the adverse spouse
if he or she is the only person who
can testify to certain financial infor-
mation. If you do not call that party
on your case-in-chief, and if the
information is necessary as an ele-
ment of your case, you risk the court
granting your opponent’s motion
for judgment at the close of your
case.” An example of the type of sit-
uation where the adverse spouse’s
testimony is a necessary element of
the plaintiff’s case would be a post-
divorce support reduction matter
where the plaintiff’s application is
based, in whole or in part, on a sub-
stantial increase in the payee
spouse’s income that occurred sub-
sequent to the time of divorce.

Other possible legitimate pur-
poses to be served by calling the
other party as your witness are if
you seek to bring out the weak-
nesses in the adverse party’s case in
an effort to establish or solidify the
court’s impressions of the case or
possibly to promote the court to
initiate or continue settlement dis-
cussions. There is also merit to
putting the adverse spouse on the
stand if you believe your client will
not make a good witness and do
not want the court’s first impres-
sions of the case to be through your
client’s testimony.

However, regardless of your pur-
pose, before deciding whether to
call the adverse spouse, you must
keep in mind the limitations on the

neutralization of the testimony of

one’s own witness and the use of

prior inconsistent statements of

one’s own witness as provided in

Rules 607 and 803, respectively.
Rule 607 provides:

Credibility and Neutralization

Except as otherwise provided by Rules
405 and 608, for the purpose of
impairing or supporting the credibility
of a witness, any party including the
party calling the witness may exam-
ine the witness and introduce extrin-
sic evidence relevant to the issue of
credibility, except that the party call-
ing a witness may not neutralize the
witness’ testimony by a prior contra-
dictory statement unless the state-
ment is in a form admissible under
Rule 803(a)(1) or the judge finds that
the party calling the witness was sur-
prised. A prior consistent statement
shall not be admitted to support the
credibility of a witness except to rebut
an express or implied charge against
the witness of recent fabrication or of
improper influence or motive and
except as otherwise provided by the
law of evidence (emphasis added).

Rule 803(a)(1) is an exception to
the hearsay rule and provides as fol-
lows:

Prior Statements of Witnesses.
A statement previously made by a
person who is a witness at a trial or
hearing, provided it would have been
admissible if made by the declarant
while testifying and the statement:

(1) is inconsistent with the wit-
ness' testimony at the trial or hearing
and is offered in compliance with Rule
613. However, when the statement is
offered by the party calling the wit-
ness, it is admissible only if, in addi-
tion to the foregoing requirements, it
(A) is contained in a sound recording
or in a writing made or signed by the
witness in circumstances establishing
its reliability or (B) was given under
oath subject to the penalty of perjury
at a trial or other judicial, quasi-judi-
cial, legislative, administrative or
grand jury proceeding, or in a deposi-
tion... (emphasis added).

The sum and substance of a com-
bined reading of Rules 611(c), 607
and 608(a)(1) is that if you are
going to call the adverse party as
your witness, and in the event your
purpose is to neutralize testimony
or impeach by use of a prior con-
tradictory statement, the proffered
prior statement must be either in a
sound recording, a writing made or
signed by the witness in circum-
stances establishing its reliability or
given under oath, or the judge must
find that the calling party was sur-
prised.*® In essence, if the defen-
dant’s testimony is anything other
than favorable, you must already
have a specified form of reliable evi-
dence from which to impeach him
or her or this technique will surely
backfire.

By way of illustration: The wife’s
attorney calls the husband as a wit-
ness. The attorney strategizes that
this is good practice because the
husband previously told the wife
that he was seeking custody of the
children solely as a means to avoid
paying child support. The wife’s
attorney asks the husband:“Is it not
true that you are seeking custody
solely as a means to avoid paying
child support?” The husband
answers: “That is absolutely untrue.
I would never say such a thing”The
wife’s attorney could then seek to
neutralize with: “Is it not true that
on such and such a day, that is pre-
cisely what you told your wife?”

Resulting in nothing other than
he said, she said, not only is this line
of questioning ineffective, but the
question “is it not true that is what
you told your wife” is objectionable
because a party calling a witness
cannot neutralize the testimony of a
witness by a prior contradictory
statement pursuant to Rule 607
“unless the statement is in a form
admissible under Rule 803(a)(1) or
the judge finds that the party call-
ing the witness was surprised.” It is
not at all surprising that the hus-
band denied making the alleged
statement. Accordingly, without
more, the question is impermissi-
ble. On the other hand, if the wife
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has a tape recording of the hus-
band’s statement, it is a whole dif-
ferent ball game. The wife has not
only proven that the husband’s
desire for custody is driven by his
pocketbook, but she has also
destroyed the husband’s credibility.
The moral to the story: Without the
tape, do not bother; with the tape, it
is a home run.

It seems that neutralization by
the calling party is permissible
only when it would be most effec-
tive.” As with the prior example, it
is impermissible, as well as ineffec-
tive, to engage in a line of ques-
tioning and then ask questions
such as: Did you not understate
your income on your tax returns?
(Unless you have the second set of
books in a writing made by the
defendant for follow-up question-
ing.) Is it not true you lied on your
mortgage application? (Unless you
have the signed mortgage applica-
tion.) Did you not previously rep-
resent to the court in your prior
divorce...? (Unless you have a tran-
script or certification signed by
the witness relating to the issue
raised.) Conversely, after the defen-
dant’s denial that he pushed the
plaintiff and caused her injury, ask-
ing the question: Is it not true that
plaintiff was bruised as a result of
the incident?—even with a photo
of the bruise—would be consid-
ered improper questioning of a
witness you have called, since pho-
tographs are not listed in Rule
803(a)(1) as an exception to the
hearsay rule.

Of course, and quite important in
deciding whether to call the adverse
party as your witness, any of these
types of questions are permissible
on cross-examination. Therefore, if
you need to neutralize through the
use of prior contradictory state-
ments, and in the event you are not
certain that the court will find you
were surprised, and in the event you
do not have one of the few forms of
prior inconsistent statements speci-
fied in Rule 803(a)(1)—DO NOT
CALLTHEADVERSE PARTY ASYOUR
WITNESS! Be patient—you will

undoubtedly have the opportunity
to raise your issues and attempt to
neutralize or impeach when you
cross-examine the witness.

Following are some helpful dos
and don’ts on this topic:

Do: Decide at the outset if you
believe it would be advantageous to
be the plaintiff or defendant in the
case. If the case looks like one
where you would like the option to
call the other party as your witness,
it is best to be the plaintiff. Howev-
er, the contrary position is that
being the defendant is often advan-
tageous as you then will have the
opportunity to adjust your approach
after the plaintiff’s case has been
presented.

Do: Always include “parties to
the suit” in your list of potential wit-
nesses when answering interroga-
tories, to ensure that your right to
call the adverse party is preserved.

Do: Serve your adversary with a
trial notice in lieu of subpoena, pur-
suant to N.J. Court Rule 1:9-1, if you
have not listed “parties to the suit”
in your list of potential witnesses, to
ensure that an objection based on
lack of notice will not be sustained.

Do: Be prepared to meet any
objections. Many opposing counsel
will be surprised when they hear
their client’s name called as your
witness. If for no other reason than
to allow his or her client an oppor-
tunity to recover, opposing counsel
will likely object to the client being
called on your direct case. Have a
copy and be prepared to cite New
Jersey Rules of Evidence 611(c), as
well as Lebrman, supra, for good
measure. If you did not list “parties
to the suit” as potential witnesses in
your answers to interrogatories, and
also did not serve a trial notice in
lieu of subpoena, your adversary
may have a legitimate objection.

Do: Use this technique judi-
ciously and only for specific and
good reasons. Have a plan and a
purpose. Only inquire into the lines
of questioning that you can develop
to your client’s advantage. You may
only have one point you seek to

make. If you only have one zinger,
use it and then sit down. If you have
a point or points that will expose
the weakness of the adverse party’s
case, question him or her on those
topics only.

Do: Call the adverse spouse as
your witness if his or her testimony
on an essential element of your case
will increase the likelihood of the
court denying your opponent’s
anticipated motion for judgment
after the close of your case (see
Rule 4:40-1).

Do: Call the adverse spouse as
your witness if his or her testimony
is likely to prove an element of your
case, such as when he or she is pos-
sessed of certain facts or informa-
tion otherwise not known or know-
able.

Do: Call the adverse spouse as
your witness in an effort to stream-
line proceedings, such as avoiding
having to call third-party witnesses,
which may occur when you already
have the deposition testimony of
the witnesses and you believe the
defendant will testify consistent
with what the witnesses have
already said. If you are correct, and
the defendant does testify consis-
tent with what the third parties
stated in their depositions, you may
be able to dispense with having to
call the third parties at the trial.

Do: Use this technique if the
defendant has been non-compliant
with discovery or court orders. It is
effective to get this information in
the mind of the court at the outset,
because most judges will generally
not favor the contumacious spouse
and also to establish your client’s
entitlement to counsel fees, pur-
suant to Rule 5:3-5(¢).

Do: Call the adverse party as
your witness when you need him
or her to first deny a fact in order
for you to be able to introduce an
otherwise inadmissible or other-
wise ineffective tape, photo or
writing into evidence. By way of
example: The husband seeks cus-
tody and claims the wife is a
neglectful parent. The wife has
provided you with five years of
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Mother’s Day and birthday cards
from the husband, within which
he pronounces her virtues as a
mom.  Although admissible
through your client (“These are
the cards he gave me.”), it would
be far more effective to introduce
the cards through the husband
with a line of questioning such as:
“You seek custody and claim that
your wife has been neglectful of
the children?” “As a good father,
witnessing her neglectfulness
over the years, you have done
your best to influence her to
change her behavior?” “Would you
ever encourage her to simply stay
the same?”“Would you tell her she
was a great mom?”You then show
husband the cards he gave her
praising her as a mother.

Do: State that you have no other
questions for this witness at this
time after you have questioned the
adverse party on the specific issues
you have prepared, but reserve the
right to cross-examine if he or she is
called on direct.

Do: Be succinct and skillful. Use
short questions. (See NJR.E. 611
comment 1, pg. 562, cautioning
against the use of misleading or
compound questions).

Do: Prepare your client for the
possibility he or she may be called
as a witness by the plaintiff’s coun-
sel if you represent the defendant.

Do: Prepare your line of ques-
tioning for your own client prior to
the time of trial if you are repre-
senting the defendant. If your adver-
sary calls your client to testify, you
may be in a position to cross-exam-
ine your client throughthe use of
leading questions, and if properly
prepared, may be in a position to
serve a serious blow to the plain-
tiff’s case.

Do: As plaintiff’s counsel, under-
stand the substantial risk involved in
giving your opponent the opportu-
nity to cross-examine his or her own
client. Ask yourself if calling the
adverse spouse on your direct case
is worth the risk of your opponent
being able to lead his or her client
through their theory of the case.

Do: Have copies of and be pre-
pared to cite Greenberg v. Stanley,*
and N.J.S.A. 2A:81-11—if your client
was called by plaintiff’s counsel and
you then want to lead your client
through a cross-examination—for
the proposition that the same rules
of examination and cross-examina-
tion apply when a party is called as
a witness by the adverse party and
that our Supreme Court has recog-
nized that a party called by the
adverse party may be cross-exam-
ined by his or her own attorney.

Do: Be prepared to object and
cite State v. Mance,”—if you call
the adverse spouse, and your adver-
sary then attempts to lead his or her
client through cross-examination—
for the proposition that since antag-
onism is not present, leading should
not be allowed as Rule 611(c) pro-
vides “ordinarily, leading questions
should be permitted on cross
examination” (emphasis added) and
accordingly, the Court has the dis-
cretion to not allow same.

Do: Understand that if you call
the adverse spouse as a witness, he
or she will have the opportunity to
testify twice.

Don’t: Give an open-ended
forum. Limit the testimony on
direct to ensure that the cross-
examination by the witness’s coun-
sel will be limited to the topics
addressed on direct only.

Don’t: Believe that your adver-
sary is bound by what his or her
client stated on direct. Know that
your adversary will have the oppor-
tunity to rehabilitate his or her
client’s testimony.

Don’t: Engage in this technique
for purposes of impeaching an
adverse party with a prior inconsis-
tent statement unless you have the
goods (i.e., deposition testimony,
written documents or sound
recording, as specified in Rule
803(@)(1).

Don’t: Feel compelled to cross-
examine your client if representing
the defendant who has been called
to testify by the plaintiff. If you are
not prepared to question your
client at the time, or if you believe

you will not be able to rehabilitate
your client, you can reserve and
then question your client on direct.

Don’t: Give away the element of
surprise. Unless you have to serve a
trial notice in lieu of subpoena, do
not even tell your client in advance
that you intend to call his or her
spouse on direct. It may get back to
others.

Don’t: Be gimmicky. If you are
contemplating calling the adverse
spouse because you think it is fun
or exciting, refrain. Do not do any-
thing without specific purpose.

Don’t: Disregard the potential
that by calling his or her client on
your direct you have opened the
door for your adversary to cross-
examine his or her client, thereby
affording him or her the opportuni-
ty to establish his or her theory of
the case by leading the client
through a carefully prepared cross-
examination.

CONCLUSION

It is hoped that this article will be
of assistance to those readers who
have heretofore been less familiar
with the evidence rules relating to
calling the adverse spouse as a wit-
ness as well as the potential purpos-
es to be served by doing so and the
possible risks inherent in the prac-
tice. Bottom line: Calling the adverse
spouse may be an effective tech-
nique depending on the actual facts
and circumstances of your case and
also depending on the specific pur-
pose intended to be served. But be
careful, this is potentially risky trial
practice. ®

ENDNOTES

1. The phrase the author uses for
when the author cannot think
of anything else.

2. State v. Abbott, 36 N.J. 63, 79
(1961).

3. NJRE.G11.

4. State v. Mance, 300 N.J. Super.
37,62 (App. Div. 1997).

5. Greenberg v. Stanley, 30 N.J.
485 (1959).

6. Krafte v Belfus, 114 N.J.Eq.207
(1933).

52




31 NJFL 53

7. Nobero Co. v. Ferro Trucking,
Inc., 107 NJ. Super. 394, 404
(App. Div. 1969).

8. State v. Rajnai, 132 N.]J. Super.
530, 541 (App. Div.1975).

9. ILyons v. Camden, 48 N]J. 524
(1967).

10. State v. Dwyer, 229 NJ. Super.
531,537 (App. Div. 1989).

11. Schaab v. Schaab, 66 NJ. Eq.
334 (1904).

12. Lebrman v. Lebrman, 248 N.J.
Super. 312 (Ch. Div. 1990).

13. The author is unable to recon-
cile N.J.S.A. 2A:81-6 with Judge
Krafte’s pronouncement that
there was no statute specifical-
ly precluding calling an adverse
party as a witness in a divorce
action.

14. Id. at 313.

15. N.J.S.A. 2A:81-11.

16. Becker uv. Eisenstodt, 60 N.].
Super. 240, 248 (App. Diw.
1960).

17. Id. at 316.

18. Id.

19. Id. at 317.

20. Id. at 318.

21. The rules of evidence have
clearly rendered N.J.S.A. 2A:81-
6 and 2A:81-11 impotent. Nev-
ertheless, these laws remain on
the books.

22. See, for example, Stern, “The
Adverse Party as Your Witness,”
The New Jersey Trial Lawyer
(August 1988) and Lenahan,
“Consequences of Calling an
Adverse Party as a Witness”
New Jersey Lawyer (February
1986, Winter Issue).

23. See Rule 4:40-1.

24. Notable, although it is said that
a picture is worth a thousand
words, photographs are not
mentioned in Rule 803(a)(1).

25. For the younger or less experi-
enced lawyers, it is important to
remember that it is best to put
together a line of questions that
set the stage and pin down the
witness before attempting
impeachment or neutralization.
This locks the witness into what
he or she has previously said or
represented. An example of
such a line of questioning might

be:“Is this your signature on the
tax return?” “By signing, you
swore to the accuracy of the
information to the best of your
knowledge and belief; you
signed under penalty of perjury;
you supplied your accountant
with the income figures as stat-
ed in this return; you intended
the information to be complete
and accurate; you intended the
return to fully reflect your
income as is required by law?”
After these questions, you can
then get to the crux of the issue
(i.e., demonstrate the inconsis-
tency with what has previously
been said or represented).

26. Greenberg v. Stanley, 30 NJ.
485 (1959) and NJ.S.A. 2A:81-
11.

27. State v. Mance, 300 N.J. Super.
37 (App. Div. 1997).

Jamie Von Ellen is a member of
the law firm of Wolkstein, Von
Ellen and Brown, LLC in Spring-
field.

Book Review

NEW JERSEY FAMILY LAW

(2ND ED.)

Alan M. Grosman and Cary B. Cheifetz
LexisNexis, 2010

The second edition of New Jer-
sey Family Law, by Alan M. Gros-
man and Cary B. Cheifetz, offers a
comprehensive survey of family law
litigation in New Jersey. Grosman
and Cheifetz provide a reference
book that is clear, concise and
approachable. Chapters are orga-
nized according to general subject,
such as “Marriage and Same-Sex
Unions” and “Adoption.” Within

those broad topics, the authors
have created subsections, such as
“Common Law Marriage.” Control-
ling statutory authority and case
law references are provided
throughout, greatly simplifying the
research process for a particular
issue.

The breadth of the coverage in
New Jersey Family Law is a testa-
ment to the substantial experience
of the authors as family law practi-
tioners. The target audience is fami-
ly law professionals, and many prac-
tice tips are included. However,
because of the intuitive organiza-

tion of each topic, and the accessi-
ble writing style, non-attorneys will
also find New Jersey Family Law a
valuable guide for navigating the
many emotionally charged issues
that are dealt with in family courts
throughout the state.

Another benefit for family law
attorneys is the inclusion of a cd-
rom containing dozens of sample
forms and pleadings. These time-
saving documents will be of benefit
to attorneys as well as their clients.

Reviewed by
Madeline Marzano-Lesnevich
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In Calculating Alimony and Child
Support—Don’t Forget the ‘Perks’

by Israel S. Wabrman

veryone knows that a party’s
income is used when calcu-
lating alimony and child sup-
port, but what is sometimes
overlooked when applying a party’s
income is the ‘perks’ such as the
company car, the employer’s contri-
bution to the party’s health insur-
ance, cell phone contribution by
the company, free meals, gas/tolls/
mileage, sports/theater tickets, gym
membership, and car service, just to
name a few.When determining how
much the obligor must pay to the
obligee in calculating child support
and/or alimony, the definition of
“income” must be expanded
beyond the party’s base salary. New
Jersey law requires that income
include fringe Dbenefits, or
perquisites (perks). In many cases,
fringe benefits are overlooked or
ignored by attorneys, even though
they may represent a substantial
percentage of the obligor’s or oblig-
ee’s remuneration. Perquisites,
therefore, are important in deter-
mining both alimony and child sup-
port, and these perks are relevant
not just for determining the income
of the obligor, but for determining
the income of the obligee as well.
In determining the appropriate
amount of alimony to be applied,
N.J.S.A. 2A:34-23 lists 13 factors to
be considered. Among these factors
is “the actual need and ability of the
parties to pay” (factor 1). In deter-
mining the appropriate amount of
child support to be applied, the
New Jersey Court Rules' list many
sources of income, including “the
value of in-kind benefits.” The rule
defines “in-kind income” as the “fair
market value of goods, services, or

benefits received in lieu of
wages...if they reduce personal liv-
ing expenses of the recipient
regardless of whether they are
derived from an employer, self-
employment, or the operation of a
business.” The rule provides the fol-

Case law in New Jersey,
and in other states, has
supported the use of fringe
benefits in calculating
alimony and child support.
In fact, the official Child
Support Guidelines
computer program, used by
all law clerks in the family
part throughout New
Jersey, includes a space to
enter the value of in-kind
income, a space generally
left blank by attorneys.

lowing examples:“vehicles, automo-
bile insurance, free housing, meals,
benefits selected under a cafeteria
plan, memberships, or vacations.”
Case law in New Jersey, and in
other states, has supported the use
of fringe benefits in calculating
alimony and child support. In fact,
the official Child Support Guide-
lines computer program, used by all
law clerks in the family part
throughout New Jersey, includes a

space to enter the value of in-kind
income, a space generally left blank
by attorneys.

The Appellate Division, in Monte
v. Monte,* has concluded that the
“general considerations in deter-
mining alimony and support are the
dependent spouse’s needs, the
dependent spouse’s ability to con-
tribute fulfillment of those needs,
and the supporting spouse’s ability
to maintain the dependent spouse
at the former standard.”

In Grayer v. Grayer,’ the court
considered fringe benefits relevant
to both the alimony and child sup-
port determination. The trial court
in Grayer* considered the following
fringe benefits: “use of an automo-
bile and the total cost of maintain-
ing and operating it, substantial
entertainment paid by the corpora-
tion, including season tickets for
professional football team, and pay-
ment by the corporation of all med-
ical expenses and life insurance
protection.” In addition, the trial
court considered expensive vaca-
tions paid by the employer, as well
as “the availability to the parties
during the time they lived together
of substantial amounts of additional
cash...[beyond which the] income
tax figures would suggest.” The
Appellate Division made no deter-
mination regarding whether the
fringe benefits reviewed by the trial
court, and ultimately added back to
that party’s “income,” were appro-
priate. Instead, the Appellate Divi-
sion simply remanded the case
back to the trial judge, instructing
the judge to “express findings as to
the parties’ respective needs and
reasonable financial expectations.”

54




31 NJFL 55

In determining what fringe ben-
efits should appropriately be con-
sidered as an add-back to a party’s
income, Gary N. Skoloff and Lau-
rence J. Cutler, in New Jersey Fami-
ly Law and Practice, state that
fringe benefits “may to some degree
be considered as part of the payor’s
disposable income.”” They give as
examples the use and maintenance
of an automobile, travel and enter-
tainment expenses. Nevertheless,
Skoloff and Cutler state that “the
replacement value of the more
usual benefits such as medical or
life insurance, are not usually imput-
ed to the payor’s income.”® Howev-
er, they do not provide case law,
statutes or other evidence to sup-
port this statement. Some cases
have stated that the employer’s con-
tribution toward a party’s medical
and life insurance is a relevant
fringe benefit to be added back to
one’s income when determining
support.

Fringe benefits can make a sig-
nificant difference in determining
the marital lifestyle. In Steneken uv.
Steneken,” the Appellate Division
stated that actual income plus
perquisites “funded the upper mid-
dle-class lifestyle enjoyed by the
parties throughout their marriage.”
The Steneken court cited Crews v.
Crews,® in which the New Jersey
Supreme Court stated that “the mar-
ital standard of living is the measure
for assessing the initial awards of
alimony, as well as for reviewing any
motion to modify such awards.”

In Kulakowski v. Kulakowski’
the wife sought alimony from her
husband. The husband’s base
income was $49,500 gross when
the complaint for divorce was filed,
and his annual salary was increased
to $52,000 during the litigation.
However, after adding back the hus-
band’s ‘perks’ to his income, such as
guaranteed minimum annual bonus;
his company vehicle, which was
maintained by the company; and a
monthly expense account, the court
concluded the husband’s total
income exceeded $90,000 for deter-
mining alimony and child support.

The Appellate Division court
looked at “reported or unreported”
additional income earned by a med-
ical doctor for treating certain
patients, and “perquisites received
from his medical practice” in
Christopber v. Christopber ' In
Valente v. Valente,'" business
perquisites, including membership
in a country club and tennis club,
were considered in determining the
nature of the “high end and envi-
able marital lifestyle” In Casole v.
Casole,”* the court noted that “if
necessary, a hearing should be con-
ducted concerning defendant’s
actual income [and] the value of
perquisites and benefits..” In
Casole, adding business reimburse-
ments to the party’s income had the
effect of raising income from
$150,000 to $200,000." In Jones v.
Duch," perquisites added $23,592
back to a party’s income.

The Appellate Division included
“a Jeep, gasoline expenses for the
Jeep and plaintiff’s Honda, a clothing
allowance, cell phones, and insur-
ance for the Jeep” as business
perquisites in Stille v. Stille.” Inter-
estingly, the court also factored in
money provided to the parties by
family members. The Appellate Divi-
sion stated, “given the family’s histo-
ry of providing financial assistance
to the parties, the judge could rea-
sonably conclude that the family
continued to make additional
monies available to defendant to
meet the parties’ marital expenses.”'

In Horowitz v. Horowitz,"” the
Appellate Division relied upon the
view of the lower court that distin-
guished between that which is
deductible for income tax purposes
and that which is available for the
purpose of calculating alimony
obligations. With regard to alimony,
the court opined:

It is a general rule that income and
expense from the operation of a busi-
ness should be carefully reviewed to
determine adjusted gross earned
income to pay alimony. Specifically
excluded from ordinary and neces-
sary expenses for support purposes

would be (1) home office; (2) travel;
(3) automobile; and (4) any other
business expenses the court finds to
be inappropriate for determining
gross income for support purposes.

In a 2005 case, the Appellate Divi-
sion also included severance pay in
calculating income, and stated that
severance pay “may not be distrib-
utable, but can be used to measure a
parent’s ability to pay support..”"
Case law in other states similarly
allow for including fringe benefits in
calculating income to determine
alimony and child support.*

As set forth in Horowitz,” it is
not enough to say that a specific
perk must be added back to deter-
mine the family’s income. Rather, an
inquiry is needed to determine
whether, in each case, the perquisite
contributes to the available income
and affects the family’s lifestyle, as
opposed to an alleged perk that is
really just a part of the business
activity, and therefore should not be
included in calculating the family
income.

As Skoloff and Cutler” noted,
automobile travel and entertain-
ment expenses would appear to
qualify. It would appear that club
memberships, clothing allowances,
cell phones, support from one’s
family, as well as many other
perquisites that can contribute to
the overall family lifestyle qualify as
perks to be added back to one’s
income for determining support.

In Re the Marriage of
Churchill » the Iowa appellate court
utilized the Black’s Law Dictionary
definition of fringe benefits, which
included insurance.The court there-
fore reasoned that the employer’s
contribution to health insurance did
constitute a fringe benefit. With
regard to the cost of medical insur-
ance and life insurance, and whether
they should be considered perks in
New Jersey, although the court in
Grayor considered them perks, the
Appellate Division did not make a
bright-line determination that they
should be considered automatic
perks that are added back to
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increase one’s income.

On the other hand,Appendix IX-
B of the New Jersey Court Rules*
provides that “in-kind income”
should be included as gross
income. Appendix IX-B does not
specifically list the employer’s con-
tribution to medical or life insur-
ance. However, one can reasonably
argue that this cost should be con-
sidered in-kind income, and thus
should be added back as a perk. It
remains to be seen if New Jersey
courts will uphold the employer’s
payment of health insurance premi-
ums on behalf of an employee as a
perk to be added back to income
when calculating alimony and child
support.

Many attorneys ignore fringe
benefits when calculating a party’s
income for the purpose of deter-
mining alimony and/or child sup-
port. Whether at attorney repre-
sents the party seeking support or
the party from whom funds are
sought, he or she should not over-
look fringe benefits. Statutes, rules
and case law are consistent, in New
Jersey and around the country, that
fringe benefits are fair game when
determining a party’s income.While
in some cases the effect of the
fringe benefits may minimally affect
that party’s income, there is no
doubt that in some cases the value
of fringe benefits may be quite sub-
stantial.

It is possible that, as attorneys
pay greater attention to adding
fringe benefits to a party’s income
for support purposes, this may
become yet another area of poten-
tial contention among the family
law attorneys and judges.There may
be disputes regarding the value of a
particular  fringe benefit and
whether a particular expense
should even be considered a fringe
benefit at all. Nevertheless, as advo-
cates for our clients, attorneys must
examine and utilize fringe benefits
in calculating income for determin-
ing support, as their inclusion could
make a meaningful and significant
difference in the amount of alimony
and child support owed. Fringe

benefits should, therefore, not be
ignored. H
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Legal Custody in the 21st Century

Parents’ Rights to Make Decisions About Children’s Presence
and Participation in the Internet

by Amanda S. Trigg

Throughout the state of New
Jersey, in families of all sizes
and socio-economic status,
parents face decisions about
their children and the vast
web of available technology.
Among those difficult
decisions is the question of
whether children should have
access to the Internet, and, if
s0, how much access and by
what means. As always,
divorcing parents bring
different, and sometimes
divergent, perspectives to the
process of making such
decisions. In the face of all
the new technologies that
touch children, incorporating
these issues into the
definition of legal custody
provides clarity for the
divided family.

JS.A. 9:2-4 requires the
entry of a custody order
addressing provisions for
how the parents will
make the “major decisions regard-
ing the child’s health, education and
general welfare”' In contested cus-
tody cases parents must file a cus-
tody and parenting time/ visitation
plan, which must include, among
other information and proposals,
how each parent proposes to
arrange “participation in making
decisions regarding the child(ren).”*
Decisions within the scope of a cus-
tody plan include “‘major’ decisions
regarding the child’s welfare.” Tra-
ditionally, these include medical
treatment and education,’ religious
upbringing and training,” and the
child’s surname.® In practice, par-
ents frequently include child care
and sometimes extracurricular
activities’ as major decisions.

The common denominator for
all such major decisions is that to
foster the best interests of a child
one must protect the “safety, happi-
ness, physical, mental and moral
welfare of the child.”® In 2010, chil-
dren literally walk around with the
Internet in their pockets, holding
access to seemingly unlimited
amounts of information on their
iTouch or Nintendo DSi. In turn,
strangers have access to children
via the Internet.

Twenty-five years ago, in pre-
scient dicta of Wilke v. Culp, the
Appellate Division observed that
“People are what they are for good
or for bad, but unfortunately may
influence others whose lives they

touch in subtle ways which are not
necessarily in their best interests.”’
In 2010, the same can be said of the
influences found on the Internet.

Internet safety constitutes a
bona fide area of parental concern,
as evidenced by the fact that the
United States Department of Jus-
tice, Federal Bureau of Investiga-
tions, publishes “A Parent’s Guide to
Internet Safety.”' Furthermore, the
United States’ Congress has enacted
the Children’s Online Privacy Pro-
tection Act (COPPA)'" under the
umbrella of the Electronic Privacy
Information Center."

The intent of COPPA is to pro-
tect the privacy of children under
the age of 13 by requesting parental
consent for the collection or use of
any personal information of the
users. Any commercial websites or
online services targeted toward
children must acquire verifiable
parental consent prior to collecting
any personal information from a
child under the age of 13, and must
also disclose to parents any infor-
mation collected from children by
the website. Unfortunately, COPPA
does not apply to general audience
websites, and it draws an arbitrary
line between teenagers and
younger children by establishing
the age of 13 as sufficiently adult to
use websites without parental con-
sent. Despite the good intention of
increasing parental involvement
with children’s Internet activities,
COPPA simply does not relieve par-
ents of the duty of monitoring and
controlling online activity. It does,
however, raise the question of
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which parent may give consent
when requested by a child.

Internet access will be a con-
stant issue at the homes of both par-
ents, and therefore cannot properly
be considered a minor or “day-to-
day” decision to be determined by
the residential parent on any given
day. As of yet, however, New Jersey
case law has not been expanded to
expressly include the issue among
“major” decisions. Therefore, unless
a custody and parenting time/visita-
tion plan contains provisions that
make Internet access a major deci-
sion, and expressly defines the
process for making such decisions,
it is reasonable to anticipate that
the parent of primary residence
will receive deference because in
other areas of decision making, the
parent of primary residence tends
to be afforded deference to decide
issues in the event of disagree-
ment."”

This deference even has extend-
ed into areas of major decisions. For
example, in Feldman v. Feldman,"
the Appellate Division held that, in
light of the absence of any agree-
ment on the subject of religious
upbringing and education of the
children, the primary caretaker had
sole authority to decide the reli-
gious upbringing of the children
and the secondary caretaker was
not to enroll the children in differ-
ent religious training over the pri-
mary caretaker’s objection. Similar-
ly, when a primary caretaker seeks
to name, or change the surname, of
a child, there is a rebuttable pre-
sumption in favor of the primary
caretaker that the name selected is
in the best interests of the child.”

As parenting responsibilities
change, custody agreements and
orders must evolve as well. A gener-
al designation of joint legal custody
likely will not suffice to force the
parents to jointly decide how their
children will access and utilize the
Internet. Rather, silence on these
technological issues may afford
more authority to the primary resi-
dential parent to decide such issues
in the event of a disagreement.

Accordingly, for parenting in 2010
and beyond, any custody and parent-
ing time/visitation plan should
include detailed proposals about
how separating or divorcing parents
will make decisions for their child,
including, as examples, the follow-
ing:

e What criteria to follow for decid-
ing whether and when a child
should have access to the Inter-
net;

* What methods of Internet access
the parents will permit;

e What parental controls the par-
ents will impose on any Internet-
access device;

* What supervision the parents
will provide over the child’s
access to the Internet;

e Which parent may give consent
to a child’s use of the Internet
and what notice should be given
to the other parent;

e If both parents must consent,
how that consent will be
arranged and documented

As always in family law, new
problems require new innovations,
and since the Internet is seemingly
here to stay, we must innovate and
prepare our custody plans to assist
our 21st century clientele. B

ENDNOTES

1. NJ.S.A.9:2-4(a) (2009).

2. Pressler, Current N.J. Court
Rules, (Gann), R. 5:8-5(a)(7).

3. Beck v. Beck, 86 N.J. 480, 487
(198D).

4. Brzozowski v. Brzozowski, 265
N.J. Super. 141 (Ch. Div. 1993).

5. Feldman v. Feldman, 378 N.J.
Super. 83 (App. Div. 2005).

6. Ronan v. Adely, 182 NJ. 103
(2004).

7. Beck, supra,at 497.

8. (iting Fantony v. Fantony, 21
NJ. 525,536 (1956).

9. Wilke v. Culpe, 196 NJ. Super.
487,495-6 (1984).

10. http://www.fbi.gov/publica-
tions/pguide/pguidee.htm.

11. 15 US.C. § 6501-65006 (1998).

12. http://epic.org/privacy/kids.

13. Pascale v. Pascale, 140 N J. 583,
606 (1995), citing Brzozoski v.
Brzozoski, 265 NJ. Super. 141,
147 (Ch. Div. 1993).

14. Feldman v. Feldman, 378 N.J.
Super. 83 (App. Div. 2005).

15. Ronan v. Adely, 182 N.J. 103
(2004).

Amanda S. Trigg is a partner in
the matrimonial law department
of Lesnevich & Marzano-Lesnevich
in Hackensack and New York City.

58




-‘w

tlantis

Family Law Section Retreat

March 30—April 2, 2011

Visit www.njsba.com for details.

Pavadise Island, Bahamas

AAYATR A 7 @Y § .l

AN AViRAY




NEW JERSEY STATE BAR ASSOCIATION

New Jersey Law Center PRSRT STD
One Constitution Square U;Z"I“Dagc
New Brunswick, New Jersey 08901-1500 Permit 412

www.njsba.com MIDLAND, MI 48642

New Jersey Family Lawyer

Editor-in-Chief Emeritus Senior Editors Associate Editors Dan Serviss
Lee M. Hymerling Beatrice Kandell T. Sandberg Durst Frank Tournour
Mark H. Sobel Jane Altman Elizabeth M. Vinhal Carrie Lumi

Allison C.Williams
Heather C. Keith
Jennifer Lazor
Amy L. Miller

John E. Finnerty Jr
Bonnie C. Frist
John P. Paone ]Jr.
William M. Schreiber

Editor-in-Chief
Charles E Vuotto Jr.

Executive Editor

Brian M. Schwartz Richard Sevrin Michael Weinberg
Associate Managing Editors Michael J. Stanton Dawn Kaplan
Patrick Judge Jr. Jennifer W. Millner
J eral}.ln Lawrence Andrea White O’Brien Megan Murray
Judith A. Hartz Kimber Gallo

Amanda Trigg
Debra E. Guston
J. Patrick McShane III
Amy Sara Cores

Emeritus
Cary B. Cheifetz
Mark Biel
Frank A. Louis
Richard Russell

Chair
Thomas J. Snyder

Chair Elect

Andrea White O’Brien

1st Vice Chair
Patrick Judge Jr.

Lisa Parker
Derek Freed
Joseph Freda
Cheryl Connors

Family Law Section Executive Committee Officers

2nd Vice Chair
Brian M. Schwartz

Secretary
Jeralyn L. Lawrence

Immediate Past Chair
Charles E Vuotto ]Jr.



