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CHAIR’'S COLUMN

This is Your Section—Celebrate it!

by Madeline Marzano-Lesnevich

his is my first column as chair. For those of you

who attended the installation of this year’s offi-

cers of the Family Law Section, thank you for

celebrating with us. For those who were not
able to attend the section’s annual meeting, I hope you
will make it a priority next year and in the years to
come.

I am indeed honored to be chairing what I consider
to be the most important and vibrant section of the
New Jersey State Bar Association. Our section—your
section—has a history of activism, of scholarly work, of
compassion and of camaraderie. I am especially proud
to be chairing the Family Law Section for the 2004/05
term, as we celebrate our 40th birthday! Our section
started as a small committee. (The recently formed Gay,

Lesbian, Bisexual, Transgender Com-
mittee of the State Bar should be
encouraged by the rapid growth of
what was once a small family law
committee to the largest section of
the State Bar).The earliest records I
have of the Family Law Committee
indicate a 1965 enrollment of 31.
Forty years later, the Family Law
Section has approximately 1,100 members.

We intend to celebrate the Family Law Section’s
40th birthday at our annual Holiday Party. The recep-
tion will be held at the Governor Robert Minor Center
on December 13,2004, and you are all invited! Save the
date, but watch for future announcements for registra-

OUTGOING CHAIR’S COLUMN
A Fond Farewell

by Jobn DeBartolo

s one grows older, each year seems to pass

more quickly. So it was for me from May 10,

2003, to May 20, 2004, as I served as chair of

the Family Law Section. In my final column, I
want to reflect upon the year’s events, say thank you,
and leave with a few thoughts about the future.

Those of you who were at our annual dinner in May at
the Short Hills Hilton recall the celebration of goodwill for
the section and recognition of the outstanding career of
this year’s Tischler Award winner, Patricia Barbarito. Please
take a moment to read the tribute to Pat from our Editor-in-
Chief Emeritus Lee Hymerling in this issue. Our section is
justifiably proud of our position of leadership and service
to the bar and the public. Pat is the embodiment of the ded-
icated family lawyer. May each one of us strive to achieve
the level of success and admiration obtained by Pat.

Shortly after our Annual Dinner,
the section conducted two success-
ful sessions at the State Bar Annual
Meeting in Atlantic City. Our current
chair, Maderline Marzano-Lesnevich,
presided over an informative and
entertaining look at the divorce
styles of the rich and famous.The rich
are different, and the famous have
their special needs. Our practice requires us to under-
stand those differences and needs, and to bring them in
compliance with the requirements of law and procedure.

The other seminar was the second Bench-Bar
Conference held during the Annual Meeting. NJSBA Imme-
diate Past President Karol Corbin Walker began the prac-
Continued on Page 36
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tion and the opportunity for a journal ad. We intend to
honor all past chairs of the section at this important,
and happy, event.

Since being installed as chair of this section, I have a
deeper appreciation of all the chairs who preceded me.I
want to particularly acknowledge the chairmanship of
my immediate predecessor, John E DeBartolo, whose last
column appears in this issue. John’s leadership of this sec-
tion was strong and steady; his devotion to family law and
to the section is commendable. I am fortunate that he will
continue as an officer of the section in his new post as
immediate past chair.I want to publicly thank Frank Louis
who, several years ago, stressed to the officers of the sec-
tion the importance of our working together and devel-
oping a camaraderie that would sustain us through the
differing opinions we might have, the differing votes we
might cast, and the differing ideas we might have for
what the section should be and how it should operate.
Frank, and his wife, Nurit, whom I thank even more than

[Tlhe purpose of the Family Law
Section [is] “to improve the
administration of justice in the
field of Family Law by study,
conferences, publication of reports
and articles, with respect to both
administration and legislation in
all matters pertaining thereto.”

Frank, graciously made their home available for the offi-
cers to hold the first of what has now become a tradition
among the officers—the Officers’ Summit—where the
officers meet for the weekend and plan the section’s
goals, the Executive Committee appointments, the objec-
tives and the practical workings of the Executive Com-
mittee. Thank you. It has become a very important annu-
al event, and now, with this year’s summit having been
held in Nantucket, MA, a moving site. (Thank you fellow
officers for going the distance!)

My fellow officers—your officers of the section—
are Chair-Elect Bonnie Frost, First Vice-Chair Patricia
Roe, Second Vice-Chair Ivette Alvarez, and Secretary
Thomas Hurley. You will read more about each of the
officers in the next issue of this publication. In the
meantime, know that each one of us is committed to
what the March 1966 issue of the Family Law Com-
mittee Newsletter, the predecessor to this publication,
reported as the purpose of the Family Law Section: “to
improve the administration of justice in the field of
Family Law by study, conferences, publication of
reports and articles, with respect to both administra-
tion and legislation in all matters pertaining thereto.”

To help accomplish our stated purpose, Edward
O’Donnell is chairing—joined by Stephanie Frangos-
Hagan and Brian Schwartz—our Legislation Subcom-
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mittee, which reviews all proposed legislation affecting
family law and makes recommendations to the Execu-
tive Committee regarding whether we should support
or not support a bill. The work of the subcommittee
has become increasingly important, and, frankly,
increasingly time consuming. Once the Family Law
Executive Committee has taken a position on a partic-
ular bill, which may even include drafting amendments
to a bill, our position goes before the Legislative Com-
mittee of the State Bar for a recommendation to the
Board of Trustees regarding its support or non-support.

We have continued the Domestic Partnership Sub-
committee to monitor the implementation of our
recently enacted Domestic Partnership Act.The Domes-
tic Partnership Subcommittee is co-chaired by Joan A.
McSherry and Thomas Snyder who, of course, will fol-
low carefully and report to us on the appeal of the
Lewis v. Harris matter. The next issue of this publica-
tion will have more information for you on this very
important development in our law.

We have strengthened and expanded the Young
Lawyers Subcommittee, originally initiated by Lynn
Newsome during her year as chair. Lynn emphasized
the role of the young family lawyer and his or her
growth within the Executive Committee, and this goal
has certainly been reached and surpassed by our cur-
rent members. Anyone who attended the last Family
Law Retreat in Las Vegas can certainly attest to the fact
that the young lawyers’ Jeopardy Game stole the show,
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and sent the participating not-so-
young family lawyers back to the
books! The excellent work of the
Young Lawyers Subcommittee will
be led by Robin Bogan and Scott
Laterra as co-chairs, and guided by
Bonnie Frost and Patricia Roe. Our
Young Lawyers Subcommittee has
been very active already in contact-
ing potential members, having
happy hours throughout the state,
and planning seminars and articles
for publication. If you are a younger
member of the Family Law Section,
or a recently admitted practitioner,
and wish to take an active part in
your section, contact either Scott or
Robin.

In addition to the Holiday Party
celebrating the section’s 40th birth-
day, we have several other exciting
events planned.

From February 9 through Febru-
ary 13, 2005, the Family Law Annual
Retreat will be held at the Royal Son-
esta Hotel in New Orleans. Those of
you who attended our prior retreats,
such as those held in Las Vegas, Santa
Fe and Charleston, know what a very
special event this is. We have been
fortunate in the past to receive the
support of the Wells Fargo Bank and
many of the forensic accountants
and valuation professionals with
whom we work; they have not only
contributed to the practical success
of our retreat but they have provid-
ed substantive seminars on issues

important to us as family law practi-
tioners. As part of this year’s retreat,
we have planned a welcoming
reception at our hotel on Bourbon
Street, a dinner at one of New
Orleans’ finest restaurants, a cocktail
party at one of its largest antiques
shops, a boat tour on the Bayou, and
a Big Easy hoedown with a crawfish
boil and zydeco music under a tent
at Honey Island.The retreat provides
a unique opportunity for all of us to
take time from our busy practices to
get to know each other and those
with whom we work in a relaxed
and fun setting. It promotes the civil-
ity with which we should treat each
other even when adversaries in
highly contested cases. The retreat
begins February 9, 2005, the day
after Mardi Gras.Those interested in
getting an early start and enjoying
Mardi Gras should book your hotel
rooms early. Registration for the
retreat began in September. If you
are booking for Mardi Gras, be sure
to mention that you intend to stay
through the retreat so you receive
group rates for the days of the
retreat.

Our retreat has grown in size
and in popularity so much so over
the last several years that I would
urge you to save the date and
register early to guarantee a spot.
As some of you know, the person
to thank for each year’s exciting
retreat events, gourmet food,

smooth running, and all else, is the
section’s event chair, Lizanne
Ceconi. Since Lizanne is also a
main organizer of the Holiday
Party and the Tischler Award Din-
ner to be held on May 5, 2005, at
the Opyster Point Hotel in Red
Bank, we can expect all these
events to be up to Lizanne’s obvi-
ously exacting standards.

In looking over what records do
exist from the early formation of
our section, which have been pro-
vided to me by our own Alan Gros-
man (whose late father, Charles M.
Grosman, was the first chair of the
section) I note that the Executive
Committee—the governing body
operating on behalf of the Family
Law Section—was first appointed
in February 1966. That announce-
ment included the following: ‘Szg-
gestions and comments concern-
ing programs and activities of the
Family Law Section are invited.
Every section member bas an
opportunity to express bimself as
to what bhe believes should be
done or considered by the section.”
I repeat the words of that invitation
to you, and I add that each section
member has the opportunity to
express himself or berself as to
what he or she believes are the
subjects to which the section’s
attention should turn. Let us know.
We want to hear from you. It is
your section. &

Section Seeks Tischler Award Nominees

The Family Law Section Execu-
tive Committee is seeking nomina-
tions for the 2005 Tischler Award.
The prestigious award honors an
individual who has made significant
contributions of service and schol-
arship to the practice of family law.

The selection committee will
consider the contributions of poten-
tial recipients in the areas of promo-
tion of the family unit; contribution
to the positive development of fam-
ily law by publication of articles;
participation in seminars and ser-
vice on committees; public service

in the advancement of the develop-
ment of family; the promotion and
advancement of the goals of the
legal profession, including service to
the Family Law Section of the New
Jersey State Bar Association; mem-
bership on Supreme Court commit-
tees; participation in early settle-
ment panels and other complimen-
tary dispute resolutions alternatives;
membership and participation in
groups that advance family law and
the positive image of matrimonial
lawyers; and active participation in
family law activities on a county and

local bar association level.

Any section member may nomi-
nate him or herself or any other
person for consideration by the
selection committee. All proposals
for consideration, including details
of the individual’s qualifications,
should be submitted to the chair of
the selection committee, John E
DeBartolo, at Atkinson & DeBartolo,
PO. Box 8415, Red Bank, NJ 07701,
and must be submitted before Octo-
ber 20, 2004.The award will be con-
ferred during the Family Law Section
Annual Dinner on May 3, 2005. 1
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Outgoing Chair's Column

Continued from Page 33

tice of holding bench-bar conferences during the Annual
Meeting for all divisions of the courts. This practice, con-
tinued by President Ed McCreedy, has proved successful,
especially when judged by the attendance at the family
part conference, and should be continued.

For those of you not in attendance, you missed the oppor-
tunity to hear Associate Justice of the Supreme Court James
Zazzali, Appellate Division Judge Mary Catherine Cuff,
Assignment Judge (Mercer County) Linda Feinberg, Presid-
ing Judge of the Family Part (Essex County) Glenn Grant,and
Municipal Court Judge Richard Russell discuss the practices,
and problems, of their individual courts before a packed
house. We have all heard about the special partnership
between the bench and the bar in the family practice—
bench-bar conferences are especially helpful in maintaining
that relationship, introducing judges (from all levels) to the
bar, and enabling lawyers young and old to meet, see, hear,
and speak to judges.Thank you Justice Zazzali and the judges
for participating.To all attorneys, take advantage of the many
programs and exhibits at the NJSBA Annual Meeting, and
don’t miss next year’s bench-bar conference.

Our executive committee met nine times during the
year, and we discussed, dissected, and debated pending leg-
islation and policies that affect every family practitioner in
this state.Those meetings and discussions were among the
most enjoyable events of the year. Our members are artic-
ulate, intelligent, sophisticated and pragmatic. The debates
showcased those traits and illustrated to all the complex
nature of this practice and the difficulty of trying to legis-
late domestic relationships. Our positions on the varied
and wide-ranging legislation have been made known
through the Bar leadership to the Legislature. We offer a
unique perspective that must be considered by lawmakers.
A huge thank you to our legislative co-coordinators, Charles
Vuotto, Edward O’Donnell,and Thomas Hurley. Before each
Executive Board, meeting these gentlemen prepared an
analysis of recent bills, which enhanced our discussion.

You may have heard about, or better yet experienced,
the annual Family Law Retreat in Las Vegas. Meeting with
colleagues and other professionals in a relaxed atmosphere
to examine pending issues and to sharpen litigation and
negotiation skills is a highlight of each year.A public thank
you again to all who attended, our sponsors, the judges and
attorneys who participated in the seminars, and especially
the young lawyers for their entertaining program. These
retreats are here to stay. We have proven over the years that
our members support and attend these programs. The
retreats enhance our standing as a section and as a bar asso-
ciation. We have organized and executed the retreats in a
financially responsible manner to keep the cost of atten-
dance within reason. I thank the staff at NJSBA for their
efforts. A special thank you is sent to our own event plan-
ner extraordinaire, Lizanne Ceconi. Lizanne’s time and
work in planning and executing these retreats is exceeded
only by her imagination. Nothing succeeds like success, so

plan to be in New Orleans, February 9-13, 2005, and at the
retreats in the future.

On a personal note, this year has presented me with the
opportunity to appear before the Supreme Court on two
occasions. First, to argue the State Bar position as amicus
curaie in Weishaus v.Weishaus. Second, to present the Bar’s
position on various aspects of the Supreme Court Family
Practice Committee Report. On both occasions, each and
every justice manifested an intense interest in the position
of the organized bar. We now know the result in Weishaus,
and are most satisfied that the Court’s decision is in accord
with our position. The results of the Court’s consideration
of the practice committee report are not yet known, but I
am certain the Court had a better understanding of the
practical concerns of practicing attorneys because this sec-
tion reviewed and commented on the report.

Throughout the year, members of our section lectured
and wrote for numerous Institute for Continuing Legal
Education programs. Frank Louis put together another out-
standing symposium that broke all attendance records.
Bonnie Frost organized and executed a tremendously suc-
cessful hot tips program that provided dozens of practical
practice pointers to attorneys of every level of experi-
ence.Thank you to Frank and Bonnie and to all attorneys
who devoted time and effort to the education of the bar.
We have an ongoing duty to continually educate our-
selves, and each year the programs staffed and organized
by the section and our members satisfy this duty in extra-
ordinary fashion.

The absolute highlight of the year has been the
opportunity to work with wonderful and talented offi-
cers of the section. Immediate Past Chair Mike Stanton,
Chair-Elect Madeline Marzano-Lesnevich, First Vice-
Chair Bonnie Frost, Second Vice-Chair Patricia Roe and
Secretary Ivette Alvarez are as fine a group of family
lawyers and human beings as I can imagine.They have
been supportive, hard working, dedicated and fun.
Without them, this year would have lacked much of its
enjoyment and accomplishments. I appreciate them all
more than they will ever know, and wish to Madeline
the same good fortune in her year. I also welcome
incoming Secretary Tom Hurley as he joins the ranks of
section officers. It is most satisfying to see the future of
the section is in such good and capable hands as those
of our current officers.

Now I must end, both this column and my year as chair.
For all whom I have not mentioned by name, please do not
think I do not appreciate your efforts.The editors allow me
only so much column space.We practice a very special and
specialized area of the law.This section, through its activi-
ties and the efforts of its members, enhances the practice
in scholarship, professionalism, and collegiality. We should
all strive to continue this fine tradition. I greatly appreciate
my term as chair, and will continue my involvement. My
parting wish is that when Madeline writes her goodbye
column next year the membership of the section will have
grown and the successes increased. B
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FROM THE EDITOR EMERITUS

Pat Barbarito

Our 2004 Tischler Award Recipient

by Lee M. Hymerling

t our section’s 2004

Annual Dinner, held in

Short Hills, Pat Barbarito

was honored with this
year’s Saul Tischler Family Law Sec-
tion’s Award. Pat was a most worthy
recipient.

Since her admission to the bar in
1981, Pat has distinguished herself
and our profession in innumerable
ways. Not only did she serve as chair
of the Family Law Section and a lec-
turer for the New Jersey Institute for
Continuing Legal Education and the
American Academy of Matrimonial
Lawyers, Pat has been, for more than
two decades, a steadying influence
in the development of our state’s
procedural and substantive family
law.Among her greatest accomplish-
ments has been the development—
within the firm of Einhorn, Harris,
Ascher, Barbarito, Frost & Ironson,
PC. in Denville—one of our state’s
largest family law departments. A
magna cum laude Seton Hall grad-
uate, Pat also received her law
degree from Seton Hall, and has
served with distinction as a member
of the New Jersey Supreme Court
Family Practice Committee and
chaired the Battered Women’s Legal
Advocacy Project.

In addition to her service on
Supreme Court committees, Pat has
also contributed to family law prac-
tice through her writings. Her arti-
cle “Relocating With the Children,
Shifting the Focus,” presented and
published as part of the 1999 Fami-
ly Law Symposium, thoroughly
reviewed the difficult issue of
removal. Her contributions to this
publication have been exemplary.

While chair of our section, Pat
was instrumental in presenting the
section’s positions to the Special
Committee on Matrimonial Litiga-
tion that eventually rewrote so
much of our procedural law. Shortly
after the committee’s appointment,
as section chair she appointed a
committee to present section posi-
tions to the special committee.
Early in the work of the committee,
Pat wrote in this publication about
the committee hearings that took
place in Newark and Trenton:

case, resulting in litigants losing faith

in the system.

Pat understood, as she has con-
tinued to understand, the important
work of family lawyers and how
critical a role the family part plays.

In her writings, Pat has always
known that family law is not static;
that it evolves, constantly changing,
and that with it, both family law
practitioners and the Family Law
Section must also change.

Pat also understands what being
a family lawyer is all about. In the

...[Y]ears ago, when | was interviewing for a job,
| was afraid to even mention (let alone think)
that having a life outside the practice of law was
important. | know now that integrating a
personal life into the practice of law has become
more and more important to young lawyers.

Regardless of who testified—disgrun-
tled litigants, lawyers or interested
members of the public—one theme
continuously emerged—the need for
active case management by one
judge for one case. We have heard
stories of protracted litigation, result-
ing in increased legal and expert fees
for litigants. A case that had been
handled from day one by one judge
was assigned to another judge on the
eve of trial, sending panic into the
hearts of litigants who have placed
their fate in the hands of a judge with
whom they had become familiar.
Meaningful sanctions have not been
imposed for violated orders issued by
a judge previously assigned to the

January 1997 issue of this publica-
tion, she wrote about how she
regarded family law practice and
the demands placed upon family
lawyers. I quote extensively from
that article because it summarizes
how many feel. The article was writ-
ten as Pat was turning 40, having
worked “day and night to build a
practice”:

About five years ago, during inter-

views with young lawyers, the new

graduates asked how practicing fami-

ly law would affect how they lived

their lives. Seventeen years ago, when

| was interviewing for a job, | would
Continued on Page 51
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“Call Daddy and Tell Him I'm Sick”

When Children Refuse to Visit

by Jobn Fiorello

he task facing a lawyer rep-

resenting a client who is

not the residential custodial

parent of a minor child in a
divorce situation where the client
complains that the child refuses to
visit with the parent during his or
her parenting time is often com-
plex and difficult. The lawyer must
first attempt to determine the cause
of the child’s refusal.

e Is the custodial parent interfer-
ing with the parenting time by
discouraging the child, or dis-
paraging the other parent to the
child?

e Is the non-custodial parent
engaging in conduct that has
frightened the child or made it
distasteful for the child to spend
time with the parent?

e Has the child become empow-
ered by its position as an object
of disagreement between the
parents so a refusal to spend
time with either parent is a ploy
to gain some material desire?

e Are there psychological or emo-
tional problems involving all or
some of the participants in the
situation that are causing the
refusal to visit?

e Does a combination of the fore-
going factors exist and play a
significant part in the child’s
refusal?

The starting point for the lawyer
dealing with a child’s refusal to par-
ticipate in parenting time with a
non-custodial parent is the general
legislative policy and decisional law
of the state. The Legislature has
declared:

that it is in the public policy of this
State to assure minor children of fre-
quent and continuing contact with
both parents after the parents have
separated or dissolved their marriage
and that it is in the public interest to
encourage parents to share the rights
and responsibilities of child rearing in
order to effect this policy.'

In a statute enacted in 1997, the
Legislature recognized an increase
in the filings for dissolutions of mar-
riages, and in connection stated:

The best interests of the children of
these marriages in maintaining close
relationships with both parents regard-
less of which parent has the physical
custody of the child is paramount..."?

For persons who interfere with
provisions of orders granting par-
enting time to a non-custodial par-
ent, the Legislature has provided
both civil and criminal penalties.

Pursuant to N.J.S.A. 2A:34-23.3,
the following civil sanctions are
available against a party who vio-
lates the terms of a parenting time
order: community service, awarding
compensatory time for the time lost
by the non-custodial parent, award-
ing monetary compensation for
costs incurred when a parent fails
to appear for a scheduled visitation,
as well as other economic sanctions
that may be decided on a case-by-
case basis.

Criminal penalties are provided
in N.J.S.A. 2C:13-4, which provides
that a person, including a parent, is
guilty of interference with custody
or parenting time if the person
takes or detains a minor child with

the purpose of concealing the child
and depriving the child’s other par-
ent of custody or parenting time. If
a child is taken, detained, enticed or
concealed outside the United States
or for more than 24 hours, the
offense is a crime of the second
degree, otherwise such interference
with custody or parenting time is a
crime of the third degree. However,
the presumption of non-imprison-
ment for a first offense will not
apply. Additionally, a person con-
victed under the statute is required
to make restitution of all reasonable
expenses and costs, including rea-
sonable counsel fees incurred by
the other parent in securing the
child’s return.

Our courts have also spoken elo-
quently concerning the rights of a
non-custodial parent. It is the gener-
al law in New Jersey that the law
favors parenting time (visitation)
between a parent and child, and
protects against the thwarting of
effective visitation rights. All doubts
must be resolved against the
destruction of such rights.?

In the case of Wilke v. Culp, the
Appellate Division stated:

that a parent’s rights to the care and
companionship of his or her child are
so fundamental as to be guaranteed
protection under the First, Ninth and
Fourteenth Amendments to the Unit-
ed States Constitution.

In Fronz v. United States,’ cited
in Cosme v. Figueroa,® the District
of Columbia Circuit Court held:
“[TThe freedom of a parent and
child to maintain, cultivate, and
mold their ongoing relationship” is
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one of the most important of the
fundamental rights.And, In the Mat-
ter of Baby M, our Supreme Court
held that custody and visitation
encompass practically all of what
are termed parental rights, and
that a total denial of both would be
equivalent to a termination of
parental rights. Moreover, it has
been held that visitation rights can-
not be abandoned.®

In the case of Barron v. Barron,’
the non-custodial parent had not
exercised visitation for a period of
five years, and acknowledged to the
court that his children did not wish
to see him and probably would be
fearful of resuming contact with
him. However, he insisted that their
attitudes were influenced by their
mother, who had physical custody.
Citing Fantony v. Fantony,” the
court in Barron stated that parental
rights will be preserved unless
enforcing them would have an
adverse effect on the safety, happi-
ness, physical and mental welfare of
the child or children in question.The
Chancery Division in Barron
admonished and criticized the father
for his past conduct, but neverthe-
less upheld his visitation rights.

Where the custodial parent has
been found to interfere with the
parenting time/visitation rights of
the non-custodial parent, our courts
have spoken clearly and without
equivocation. As stated by the
Chancery Division in the case of
Paterno v. Paterno'":

However, this court abhors nothing
more than the abuse of visitation and
custody provisions by a parent merely
acting out of anger or a sense of
revenge...Accordingly, when one par-
ent willfully violates the visitation of
the other parent, this court must act
swiftly and affirmatively.

And, as stated therein, although
the custodial parent might have
been in violation of the above set
forth criminal statute, N.J.S.A.
3C:13-4, she could also concurrent-
ly have been in violation of Rule
1:10-5, Violation of Litigant’s Rights

(now Rule 1:10-3 Relief to Litigant).
Pursuant to Rule 1:10-3, a non-cus-
todial parent who has been
deprived of parenting time by the
custodial parent contrary to an
order or judgment of the court, may
apply to the court for an order
enforcing his or her parenting time
rights pursuant to the prior court
order. In such an application, the
court has discretion to make an
award of counsel fees.

Of course, where the cause of a
child’s refusal to engage in parent-
ing time with a non-custodial par-
ent is not clear or difficult to deter-
mine, our Court Rules provide both
judges and attorneys with tools to
assist in the determination. Under
Rule 5:3-3(a) a family part court is
specifically authorized, on its own
motion, to appoint medical, psycho-
logical or social experts to assist in
the disposition of an issue before it.
The court can require any person
under its jurisdiction to submit to
examination by such a court-
appointed expert. Often such
experts include either psycholo-
gists or psychiatrists. Our Supreme
Court, in Kinsella v. Kinsella,"* stat-
ed that in implementing the best
interest of the child standard, courts
rely heavily upon the expertise of
psychologists as well as other men-
tal health professionals, recognizing
the importance of mental health
experts in custody disputes.'

Parties are free to retain their
own mental health experts to pro-
duce custody/parenting evaluations
even where a mental health expert
has been appointed by the court."
The court-appointed expert con-
ducts an independent investigation
and submits his or her report to the
court and the parties.” The reports
may be admitted into evidence sub-
ject to cross-examination.'®

In addition to the appointment
of mental health experts, the court
may appoint counsel for the child
or children in question pursuant to
Rule 5:8A, or a guardian ad litem
pursuant to Rule 5:8B.The appoint-
ment may be on the court’s own
motion or upon application by both

or one of the parties.

Counsel appointed for a child in
a custody or visitation case pur-
suant to Rule 5:8A specifically rep-
resents the child, and acts as an
independent legal advocate for the
best interest of the child.A guardian
ad litem in a custody and visitation
case, appointed pursuant to Rule
5:8B, serves the court on behalf of
the child. The guardian ad litem
acts as an independent fact finder
regarding what furthers the best
interest of the child, and submits a
written report to the court and, if
necessary, testifies.

The duty of a custodial parent
who desires to retain sole custody
is to aid and encourage efforts of
the non-custodial parent, “to
enhance mutual love, affection and
respect between the parent and the
child”" It has even been held that,
in an extraordinary case, where the
actions of a custodial parent
deprive a child of the kind of rela-
tionship with the non-custodial par-
ent that was held to be in the
child’s best interest, a court may
remove the child from the custody
of the uncooperative parent.'® The
removal of a child from the custody
of a parent in such a situation is
based upon the touchstone criteri-
on of the best interest of the child,
and not upon any theory of punish-
ment for the uncooperative parent.
However, it is clear that the custodi-
al parent has an affirmative and
strong duty to encourage a healthy
relationship between the child and
the non-custodial parent.

An interesting question is
whether our courts, in those situa-
tions where the parental rights of a
non-custodial parent have been
effectively terminated by the custo-
dial parent, can reduce or eliminate
child support paid by the non-cus-
todial parent to the custodial par-
ent. Of course as a general rule, it
has been held that the obligation to
support a child is not dependent
upon the right of visitation/parent-
ing time."

Notwithstanding the said general
principle upholding the obligation
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of child support as being indepen-
dent of the right of visitation, our
courts, on occasion, and in excep-
tional cases, have recognized that
reduction or termination of child
support payments to the custodial
parent may be justified. In the case
of Parivash v Youself,*® a husband
was ordered to pay support for his
child, who the wife took with her
to her native country of Iran and
refused to return. The Appellate
Division held that in exceptional
cases, where the custodial parent
removes a child from the jurisdic-
tion of the court and deprives the
non-custodial parent of an effective
opportunity to participate in the
upbringing of the child, economic
sanctions may be imposed.

In the case of Brennan v. Bren-
nan,” the Appellate Division re-
duced existing child support arrears
as a sanction for the custodial par-
ent’s failure to comply with visitation
orders. It appears that the draconian
remedy of suspending or reducing
child support where a custodial par-
ent makes it virtually impossible for
the non-custodial parent to have par-
enting time with their child, would
probably only be considered in the
most exceptional situations.

It should be noted that pursuant
to the Uniform Interstate Family
Support Act (UIFSA),* in a proceed-
ing to establish, enforce or modify a
support order from a foreign state,a
responding tribunal of the state of
New Jersey may not condition the
payment of a support order issued
under the act upon compliance by
a party with provisions for visita-
tion. The same prohibition existed
under the prior Uniform Reciprocal
Enforcement of Support Act
(URESA).»

Notwithstanding the foregoing,
in the case of Daly v. Daly,a URESA
proceeding, the trial court, while
recognizing the general rule that
support and parenting time are not
interdependent, conditioned the
custodial parent’s receipt of sup-
port upon her permitting the non-
custodial parent reasonable rights
of visitation.** In the Daly case, the

mother of the children, the custodi-
al parent, removed the children
from the state of New Jersey to her
parents’ home in Kentucky.

In a non-URESA, pre-UIFSA case,
Smith v. Smith,” the visitation
rights of the father had been estab-
lished incident to an original sup-
port order entered by a New Jersey
court. Thereafter, the mother
removed the children from New
Jersey for the purpose of obtaining
a divorce. The trial court held that
courts from New Jersey retained
power to grant a reduction of the
amount of child support for the
children based upon the mother’s
interference with the rights of visi-
tation of the father pursuant to the
New Jersey court order. Although
recognizing the general rule that
the obligation to support is not
dependent upon the right of visita-
tion, the Smith court continued:

[N]evertheless a compelling contrary
philosophy permeates almost all deci-
sions relating to rights of visitation.
This philosophy includes not only the
obligation of both parents to know
and love their children, but also the
right and privilege a child has in get-
ting to know, love and respect both
parents. ‘No court should permit
either parent to interfere with the suc-
cessful attainment of these facets of a
child’s welfare.”

The Child Support Guidelines
enacted by the New Jersey Supreme
Court provide that the guidelines
must be used as a rebuttable pre-
sumption to establish or modify
child support orders; but they may
be disregarded, “due to the fact that
an injustice would result due to the
application of the guidelines in a
specific case. The determination of
whether good cause exists to disre-
gard or adjust a guidelines-based
award in a particular case shall be
decided by the court”” And, N.J.S.A.
34-23(A)(10) provides that in deter-
mining child support, the court may
consider, other than the enumerated
statutory criteria, “any other facts
the court may deem relevant.”

One could argue in an appropri-
ate, exceptional case,although appar-
ently not involving an application for
support initiated by another state
pursuant to UIFSA, that if a parent-
ing/visitation order of a court in New
Jersey has been or is being virtually
completely frustrated and interfered
with by the custodial spouse, and all
other means of enforcing the parent-
ing time/visitation order have been
futile or have been met with a lack of
success, there is some authority, as
set forth above, for an application to
reduce support or eliminate or
reduce any arrears that may have
accumulated, especially during the
period of time when visitation/par-
enting time has been intentionally
and completely eliminated by the
custodial parent. Of course, the best
interest of the child must always be a
paramount concern.

The problems and issues
involved in a situation where a
child refuses to engage in parenting
time with a non-custodial parent
are difficult and complex.The reme-
dies and procedures provided by
the Legislature and our courts may
be ineffective to cure the problem,
especially where, regardless of the
fault of either parent, the child sim-
ply continues to refuse to engage in
any contact with the non-custodial
parent. However, judges, lawyers
and mental health experts must and
should work together, be imagina-
tive in their approaches and make
every effort to assure that the rela-
tionship between a minor child and
a non-custodial parent is protected,
encouraged and made a reality. B
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Court Records and the Internet

Public or Publish

by Susan L. Goldring

ne of the fundamentals

upon which our court

system is based is its

openness. In most cases,
except those related to juveniles,
court records are open to the pub-
lic unless specifically sealed. Any-
one can go to the courthouse and
review the records.The openness of
our system of justice forms the
bedrock for the perception of fair-
ness, honesty and accountability
that our society relies upon. We
believe in an uncorrupt, transparent
system of law. It is the fabric of our
country. But does public access to
records mean the court systems
should publish the information on
the Internet?

The federal and state courts are
struggling with this issue as more
and more court records are being
stored electronically. In July 2002, a
report for consideration by the
courts was published." The pro-
posed guidelines are based on the
following premises:

¢ Retain the traditional policy that
court records are presumptively
open to public access;

e As a general rule, access should
not change depending upon
whether the court record is in
paper or electronic form.
Whether there should be access
should be the same regardless
of the form of the record,
although the manner of access
may vary. The Conference of
Chief Justices/Conference of
State Court Administrators
(CCJ/COSCA) guidelines apply
to all court records;

¢ The nature of certain informa-
tion in some court records,

The purpose of this article is...to draw the
reader’s attention to the issues and the perils
of Internet publication of court records, and to
involve the practitioner in the process of
forming the policy as it develops in the state

and federal courts.

however, is such that remote
public assess to the information
in electronic form may be inap-
propriate, even though public
access at the courthouse is
maintained;

* The nature of the information in
some records is such that all
public assess to the information
should be precluded, unless
authorized by a judge;

* Access policies should be clear,
consistently applied and not
subject to interpretation by indi-
vidual court or clerk personnel.?

The purpose of this article is not
to review the guidelines, but to
draw the reader’s attention to the
issues and the perils of Internet
publication of court records, and to
involve the practitioner in the
process of forming the policy as it
develops in the state and federal
courts.

Most court proceedings involv-
ing families require a large amount
of sensitive personal information,
which could be harmful to the indi-
viduals if readily available. This
includes such items as the names
and addresses of victims of domes-
tic violence or elder abuse; and the
name, address, date of birth, assets,
medical information and immediate

family members’ names and
addresses in guardianship/conser-
vatorship matters. The requirement
to file an initial inventory after
guardianship is granted opens the
way to further abuse since a
detailed listing of assets and income
of the incapacitated person is
required.

By far the worst area of disclo-
sure occurs in divorce actions. New
Jersey is not unique in requiring the
litigants to file statements contain-
ing birth dates of the parties and
children; Social Security numbers;
driver’s license numbers; other
identifying information such as eye
color; detailed information on all
insurance policies, bank and invest-
ment accounts; real estate and
employment information and
copies of tax returns that may pro-
vide business taxpayer identifica-
tion numbers.

In any court proceeding, discov-
ery motions create a further trea-
sure trove of detailed information.
When making the motion one has
to disclose the information request-
ed and the information provided, so
the court can understand what is
missing. In order to clarify the issue
it is often necessary to provide
copies of the documents in ques-
tion, such as tax returns one claims
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are incomplete or financial informa-
tion that lacks full disclosure.These
documents are now part of the
court file to which the public has
access. But should they be?
Currently, if a member of the pub-
lic wants access to any of these
records, he or she must physically go
to the courthouse and obtain the
records. This requirement stops the
idly curious because of the effort
involved. Internet publication and
access changes the degree of effort
and the opportunity for mischief.
The batterer or abuser no longer has
to present him or herself at the cour-
thouse and sign in to obtain a copy
of the records regarding the alleged

employer? What about an employ-
er using allegation information to
determine employment status?
Allegations concerning drug or
alcohol abuse or the need or
desire for therapy could result in
the loss of employment if employ-
ers started reviewing these
records. What if there are allega-
tions that might include defraud-
ing the employer? And what’s to
prevent the IRS from using
spousal allegations of tax fraud to
trigger investigations. Remember,
we are talking about allegations,
not proof. Many people fear the
invasion of privacy caused by the
Patriot’s Act. Internet publication

tem against the rights of the individ-
ual to privacy and protection from
harm in making use of the system. If
this balancing is not done success-
fully, our justice system will become
even more two tiered, with the
wealthy having access to private
judges so the public as no informa-
tion while the rest of the citizenry
has access to a public court system
that could do as much harm as
good.As practitioners with clients to
protect, we must each work within
our own state and federal jurisdic-
tions, to make sure our clients are
not harmed by the mere use of the
judicial system. As immediate pro-
tection, we might routinely ask for

Currently, if a member of the public wants access to [court] records, he or

she must physically go to the courthouse and obtain the records. This

requirement stops the idly curious because of the effort involved. Internet

publication and access changes the degree of effort and the opportunity

for mischief.

abuse, which may provide the vic-
tim’s location. The identity thief,
from a PC, could peruse the court fil-
ings in divorce and guardianship
cases, reviewing all the financial
information, pick the juiciest victims
and run off with their funds. Such a
person is hardly likely to present
him or herself at the courthouse and
ask to see one file after another with-
out arousing suspicion.

With files on the Internet, chil-
dren could read their parents’ fil-
ings, which may include informa-
tion that is personally upsetting to
them, such as allegations against
the parents or about the children
themselves. Neighbors, classmates
and school personnel would also
have access to these records.
There may be reports on the chil-
dren or psychological evaluations
of the parents that would be avail-
able either directly or as quoted in
pleadings.

Besides the above concerns,
what about access to this informa-
tion by the IRS or by a litigant’s

of court records would trump
these concerns in spades.

States are tackling the issue in
different ways. Some states, like
New York, have enacted statutes or
rules regarding certain records
(family court records in New York)
directing the sealing of essentially
all of the records except the
names of the parties and the
nature of the action. Other states,
like Washington, have provided for
redacted records in which only
the last four digits of Social Securi-
ty numbers or bank/investment
accounts are used, and children
are identified by initials. The onus
is on the practitioner and not the
court to make sure the client’s
information is properly redacted
and protected. Other proposals
include having court clerks do the
redaction, without consequences
if the personal information slips
through the cracks.

In the age of the Internet, the
issue becomes one of balancing the
advantages of an open, public sys-

the sealing or return of sensitive
documents so they do not remain in
the court file. On a long-term basis,
we must work with the courts to
fashion an equitable system regard-
ing public access and publication of
sensitive information.

ENDNOTES
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Tax Treatment of a Property Transfer
Incident to Divorce

by Barbara Ulrichsen

amiliarity with the general

rules concerning the tax treat-

ment of capital gains and loss-

€s iS a necessary prerequisite
to understanding the tax treatment
afforded transactions in a divorce
setting. As a general rule, the sale or
exchange of capital assets triggers
the imposition of a capital gains tax.
Capital assets are usually described
as assets held by a taxpayer except
assets held in the business of the
taxpayer.' The tax is imposed on the
amount realized from the sale (the
total of the money and the fair mar-
ket value of any property received
in connection with the sale or
exchange) less the basis in the prop-
erty transferred.

The starting point for basis in
property is the cost. Upward adjust-
ments are made for capital improve-
ments and downward adjustments
are made for depreciation and
amortization. The tax rate applica-
ble to this gain is dependent upon
the holding period; the type of asset
involved; and the date of acquisi-
tion. The maximum federal long-
term (e.g. held more than one year)
capital gains tax rate is currently 15
percent.” Short-term (e.g. held one
year or less) capital gains are taxed
at ordinary income tax rates.’

PRE-1984 TAX REFORM ACT RULE
The Tax Reform Act of 1984*
amended L.R.C. Section 1041 to pro-
vide for non-recognition of gains or
losses in transfers between spouses
and former spouses incident to
divorce or separation. Prior to this
amendment, the transfer of proper-
ty in connection with a marital set-
tlement agreement or incident to a
final judgment for divorce would

trigger recognition of gain or loss to
the transferor. For example, if a hus-
band transferred his interest in an
appreciated shore home to a wife
in exchange for a waiver of alimony,
the husband would incur capital
gains tax on his share of the differ-
ence between the fair market value
as of the date of the transfer and the
basis in the property. This was the
case even though this was a non-lig-
uid transaction and the husband did
not receive cash in hand.’

INTERNAL REVENUE CODE
SECTION 1041

The Tax Reform Act of 1984
amended the then-existing Section
1041 to include divorce-related
transactions. Previously this section
had been exclusively applicable to
transactions between spouses. Pur-
suant to Section 1041, there is no
gain or loss recognized on a trans-
fer incident to a divorce. Further,
the recipient spouse receives the
transferring spouse’s basis in the
property. This has the effect of
transferring responsibility for taxa-
tion on the gain and the benefits of
any losses to the recipient spouse.
The gain will not be recognized
until there is a sale or exchange of
the property to a third party by the
receiving spouse. The recipient
spouse can also deduct capital loss-
es when appropriate upon that
spouse’s sale or exchange of the
property. The overall effect of Sec-
tion 1041 to qualifying transactions
is the same as if a gift had occurred
between the spouses or former
spouses. The specific provisions of
1041 that provide for this treat-
ment are as follows:

Section (a) General Rule. No gain or

loss shall be recognized on a transfer

of property from an individual to (or in

trust for the benefit of):

(1) a spouse, or

(2) a former spouse, but only if the
transfer is incident to the divorce.

Section (b) Transfer Treated as

Gift; Transferee has Transferor's Basis.

In the case of any transfer of property

described in subsection (a):

(1) for the purposes of this subtitle,
the property shall be treated as
acquired by the transferee by gift,
and

(2) the basis of the transferee in the
property shall be the adjusted
basis of the transferor.

QUALIFYING TRANSFERS

If a divorce has been entered and
the transferring parties are non-
spouses, the transfer must be
deemed to be incident to a divorce
for the non-recognition provisions
of Section 1041 to apply. If the
spouses are still married, the non-
recognition provisions apply as a
matter of course.The term incident
Jfor divorce is defined pursuant to
L.R.C. Section 1041 as follows:

Section (c) Incident for Divorce.

For the purposes of Subsection (a)(2),

a transfer of property is incident to

the divorce if such transfer:

(1) occurs within one year after the
date on which the marriage ceas-
es; or

(2) is related to the cessation of mar-
riage.

A further definition of the term
cessation of marriage is set forth
in Temp. Treas. Reg. Section 1.1041-
1T(b), Q&A-7. Under this regulation,

43




25 NJFL 44

a transfer qualifies as being related
to the cessation of marriage if:

(1) it is made pursuant to a divorce or
separation instrument; and

(2) the transfer occurs not more than
six years after the termination of
marriage;

The temporary regulation in
turn refers to I.R.C. Section
71(b)(2), which defines a divorce
instrument as follows:

The term "divorce or separation instru-

ment’ means:

(A) a decree of divorce or separate
maintenance or a written instru-
ment incident to such a decree,

(B) a written separation agreement,
or...

The term divorce or separation
instrument also includes any modi-
fication to the original document.
For example, if the original marital
settlement agreement provides that
the parties will jointly hold a resi-
dence for a 10-year period of time
to accommodate the needs of the
children and the husband has a per-
manent alimony obligation, a subse-
quent amendment to this agree-
ment transferring the husband’s
interest in the residence to the wife
in exchange for a release of alimony
rights will bring the transaction
within Section 1041 as long as the
transfer takes place within six years
of the final judgment for divorce.
The former wife will, of course,
receive the husband’s basis in the
property as opposed to a stepped
up basis. By permitting transfers
pursuant to amendments to divorce
instruments as qualifying transac-
tions within Section 1041, signifi-
cant flexibility is given to the trans-
fer of appreciated property to
resolve postjudgment issues.

If a transfer between former
spouses occurs beyond the six-year
timeframe from the termination of
marriage, there is a presumption
that the transaction was not related
to the cessation of marriage. This
presumption can be rebutted by a

showing that the transfer did relate
to the division of property owned
by former spouses at the time of
the termination of marriage. Temp.
Treas. Reg. Section 1.1041-1T(b),
Q&A-7, provides the following guid-
ance in such situations:

...for example, the presumption may
be rebutted by showing that (a) the
transfer was not made within the 1-
and 6-year periods described above
because of factors which hampered an
earlier transfer of the property, such as
legal or business impediments to trans-
fer or disputes concerning the value of
the property owned at the time of the
cessation of the marriage; and (b) the
transfer is effected promptly after the
impediment to transfer is removed.

The general principal of this rule
appears to allow Section 1041 treat-
ment to transfer of property exist-
ing as of the time of the divorce as
long as there is a viable explanation
for why it did not occur within the
six-year period; however, it does not
provide non-recognition to a trans-
fer between spouses of appreciated
property acquired after the divorce
outside of the six-year period.

The concept of transfer pursuant
to a divorce instrument is broadly
construed, and will extend to obvi-
ous sale situations. In Private Letter
Ruling 8833018 (May 20, 1988),
non-recognition was afforded in a
circumstance where the wife took
title to the marital residence pur-
suant to a marital settlement agree-
ment and the husband subsequently
purchased the residence from her
three years later, pursuant to a right
of first refusal also incorporated in
the marital settlement agreement.

In Young v. Commissioner, the
tax court examined a situation
where the husband initially received
property pursuant to the marital set-
tlement agreement and provided the
wife with a promissory note of $1.5
million secured by a mortgage on the
property under the marital settle-
ment agreement. The husband failed
to satisfy the note, and the wife
obtained a judgment against him.

Three years after the original marital
settlement agreement, the parties
entered into an extensive modifica-
tion agreement under which the
property was transferred back to the
wife and the husband’s debts under
the agreement, which included a
principal amount of $1.5 million,
$344.938 of accrued interest;
$3006,000 of the wife’s legal expens-
es, and $8,300 of the collection
expenses, were assumed by the wife.
The modification agreement also
provided that the husband retained
an option to re-purchase the proper-
ty for $2,200,000, which he assigned
to a third party.The third party exer-
cised the option and purchased the
property from the former wife.

The wife argued that the hus-
band should recognize the gain and
accordingly bear the capital gains
taxes on the transfer of the proper-
ty back to her, as it did not consti-
tute a division of marital property,
but instead satisfaction of a debt.
This argument was not accepted by
either the tax court or the Fourth
Circuit,and it was held that the wife
took title to the property at the
husband’s basis.

Stressing the existence of the
modification agreement, the second
transaction was found to be pursuant
to a divorce or separation instru-
ment. Since the property was then
sold to a third party who exercised
the husband’s option, the tax court
held that the wife should recognize
the gain on the subsequent sale.

The Fourth Circuit compounded
the wife’s tax problems, finding that
the payment of legal expenses out
of the closing proceeds represented
taxable income to her because she
had assumed such expenses as her
personal obligation under the mod-
ification agreement.

NON-APPLICABILITY OF SECTION
1040 OF IRC SECTION 1041

Non-Resident Aliens

The non-recognition provisions
of LR.C. Section 1041 specifically
do not apply if the spouse or for-
mer spouse making the transfer is a
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non-resident alien.This is specifical-
ly set forth in Section D of IRC Sec-
tion 1041 as follows:

Section (d) Special Rule where
Spouse is non-Resident Alien. Sub-
section (a) shall not apply if the
spouse of the individual making the
transfer is a non-resident alien.

It is of significance that this
exclusion applies even to the inter-
spousal transfers in non-resident
alien situations.

Transfers in Trust Where Liabilities
Exceed Adjusted Basis

Finally, if property is transferred
in trust and the property is subject
to liabilities which exceed the basis
in the property, a gain is recognized
to the extent that such liabilities
exceed the basis. This is specifically
outlined in subsection (e) as follows:

Section (e) Transfers in Trust
Where Liability Exceeds Basis. Sub-
section (a) shall not apply to the
transfer of property in trust to the
extent that: (1) the sum of the amount
of the liabilities assumed, plus the
amount of the liabilities to the extent
that the property is subject, exceeds
(2) the total of the adjusted basis of
the property transferred.

Property adjustment shall be made
under Subsection (b) and the basis of
the transferee in such property to take
into account gain recognized by rea-
son of the preceding sentence.

As with non-resident aliens, this
provision is applicable to both
spouses and non-spouses.

SPECIAL TRANSACTIONS UNDER
SECTION 1041

Transfers to Third Parties

Technically, a transfer by a
spouse of appreciated property to a
third party under the terms of a
marital settlement agreement does
not appear to come within the non-
recognition provisions of Section
1041, as it is not a transfer between
spouses. However, under Temp.

Treas. Reg. Section 1.1041-1T(c),
Q&A-9, and circuit court considera-
tions of such transactions are
brought within Section 1041 in cer-
tain circumstances. Under Temp.
Treas. Reg. Section 1.1041-1T(c),
Q&A-9, the following three circum-
stances are outlined as affording
non-recognition treatment to trans-
fers made to third parties incident
to divorce, as follows:

(1) “where the transfer to the third
party is required by a divorce or
separation instrument”;

(2) “where the transfer to the third
party is pursuant to the written
request of the other spouse (or
former spouse)”;
“where the transferor receives
from the other spouse (or a former
spouse) a written consent or ratifi-
cation of the transfer to the third
party. Such consent or ratification
must state that the parties intend
the transaction to be treated as a
transfer to the non-transferring
spouse (or former spouse) subject
to the rules of Section 1041 and
must be received by the transferor
prior to the date of the filing of the
transferor’s first return of tax for
the taxable year in which the
transfer was made.”
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This regulation adopts a sub-
stance over form approach to such a
transaction. The transferring spouse
is essentially deemed to be transfer-
ring the property to the other
spouse, who then transfers it to the
third party. The above-cited regula-
tion further explains that the second
portion of the deemed transaction is
not afforded Section 1041 treatment
and the non-transferring spouse rec-
ognizes the tax consequences.
Temp. Treas. Reg. Section 1.1041-
1T(0), Q&A-9, specifically provides:

...In the three situations described
above, the transfer of property will be
treated as made directly to the non-
transferring spouse (or former spouse)
and the non-transferring spouse will
be treated as immediately transferring
the property to the third party. The

deemed transfer from the non-trans-
ferring spouse (or former spouse) to
the third party is not a transaction that
qualifies for non-recognition of gain
under Section 1041.

In Craven v. United States,” the
court examined a circumstance
where the marital settlement agree-
ment required the wife to transfer
appreciated stock to a bank in satis-
faction of the husband’s debt. The
court followed the road map set
forth in the above-cited regulation,
and deemed that the stock first
went from the wife to the husband
and then to the bank.The wife was
found not to recognize gain on the
appreciated stock.The husband was
taxed on the gain to the extent that
the discharged debt exceeded the
carry over basis of the stock. The
court stressed:

The effect of this would be to preserve
the element of gain, but to shift inci-
dent of the tax from the wife to hus-
band, ‘on behalf of' whom wife made
the transaction to ‘third party’ bank.?

Transfer/Redemption of
Closely Held Stock

The tax treatment of the transfer
or redemption of stock in a closely
held corporation has recently been
clarified in Treas. Reg. Section
1.1041-2. To fully understand the
impact of this regulation, the tax
treatment previously afforded such
transactions must be reviewed.
Technically, a redemption of closely
held stock would be a transfer by a
spouse or former spouse to a third
party, the corporation. On its face,
Section 1041 does not appear to
apply; however, the prevailing view
of the circuit court, tax court, and
the provisions of Temp. Treas. Reg.
Section  1.1041-1T(c), Q&A-9,
applied the principles of Section
1041 to the transferring spouse. Pur-
suant to this temporary regulation, a
transfer by the wife to the corpora-
tion was seen as being made on
behalf of her spouse, and thus her
loss or gain on the stock was not
recognized. The Temp. Treas. Reg.

45




25 NJFL 46

went on to provide that if the hus-
band had a “primary and uncondi-
tional obligation” to purchase the
stock, the payment made by the cor-
poration for the stock was deemed
to be a dividend to him and taxable
as ordinary income.

The implementation of this regu-
lation created harsh tax conse-
quences in the corporate buyout
situation. Frequently, the only funds
available to purchase a spouse’s
interest were within the corpora-
tion. A redemption created an ordi-
nary income liability on the spouse
who was retaining the stock (albeit
through corporate ownership),
when that spouse was not receiving
cash in hand to pay the tax.The tax
consequences of a corporate
redemption incident to a divorce
were softened and made more
divorce friendly by Temp. Treas.
Reg. Section 1.1041-2, which is
effective for all redemptions occur-
ring after January 13, 2003, and
applies to the redemption of Sub-
chapter C and Subchapter S corpo-
rations.’

Section (a)(1) of Temp.Treas. Reg.
1.1041-2 pertains to circumstances
where there is not a “primary and
unconditional obligation” on the
non-transferor spouse to purchase
the stock, and thus the redemption
is not a constructive dividend to that
spouse. This section provides that
the transaction will be considered a
corporate redemption by the trans-
ferring spouse.The tax treatment of
this transaction is set forth in Temp.
Treas. Reg. Section 1.1041-2(b). This
section brings the transaction within
the corporate redemption provi-
sions of the code; specifically, L.R.C.
Section 302(d) for Subchapter C cor-
porations and L.R.C. Section 1368 for
Subchapter S corporations. These
sections afford capital gains treat-
ment to the redeeming shareholder
if appropriate qualifications are met.

Section (a)(2) of Temp.Treas. Reg.
1.1041-2 pertains to circumstances
where the spouse remaining with
the corporation has the “primary
and unconditional obligation” to pur-
chase the stock. In these cases, the

transaction is viewed as if the stock
was first conveyed by the transferor
spouse to the non-transferor spouse,
and then redeemed by the corpora-
tion. The tax treatment afforded to
this transaction is set forth in Temp.
Treas. Reg. Section 1.1041-2(b)(2).

In this transaction, Section 1041
is applicable to the first step of the
transaction since the transferring
spouse does not recognize a gain.
The spouse remaining with the cor-
poration (the non-transferring
spouse) is then treated as if he or
she redeemed the stock and is eligi-
ble for capital gains treatment
under I.R.C. Section 301(D) or
L.R.C. Section 1368.

An element of flexibility is pro-
vided in Temp. Treas. Reg. Section
1.1041-2(c), which permits an elec-
tion regarding which spouse should
be taxed on the transaction. To
properly elect tax treatment where
the transferor spouse is taxed on
the transaction (pursuant to LR.C.
Section 302(d) or Section 1368),
the spouses must execute a divorce
or separation instrument, or a value
written agreement that expressly
provides that

(i) Both spouses or former spouses
intend for the redemption to be
treated for federal income tax pur-
poses, as a redemption distribu-
tion to the transferor spouse; and

(ii) such instrument or agreement
supersedes any other instrument
or agreement concerning the pur-
chase, sale, redemption, or other
disposition of the stock that is the
subject of the redemption.

If the spouses wish to elect for the
non-transferor spouse to be taxed on
the transaction, the divorce or sepa-
ration instrument, or valid written
agreement, must provide that:

(i) Both spouses or former spouses
intend for the redemption to be
treated for federal income taxes,
as resulting in a constructive dis-
tribution to the non-transferor
spouse; and

(ii) such instrument or agreement

supersedes any other instrument
or agreement concerning the pur-
chase, sale, redemption, or other
disposition of the stock that is
subject to the redemption.

The above-cited document must
be executed by both spouses prior
to the date on which the spouse
bearing the tax liability first timely
files his or her federal income tax
return for the year that includes the
date of the stock redemption, “but
no later than the date such return is
due (including extensions).” For
example, if the transaction occurs
in 2004 and the spouse who is
going to bear the tax files his or her
return on a valid extension on June
15, 2005, the agreement must be
executed prior to that date. In draft-
ing any agreements to implement
this election, the exact wording of
the regulation as cited here should
be carried over into the agreement.

Stock Option/Deferred Compensation

Upon initial observation, transfer
of stock options incident to a
divorce would appear to be eligible
for I.R.C. Section 1041 non-recogni-
tion treatment. In IRS Field Service
Advice 20050000 issued November
1, 1999, the IRS stated a position
that the transferring spouse
incurred a tax at ordinary income
rates on the value of the non-quali-
fied options at the time of transfer.
This position was based upon an
assignment of income doctrine.This
position has been superseded by
Revenue Ruling 2002-22. This rev-
enue ruling addresses tax treatment
involving divorce-related transfers
of non-qualified stock options and
non-qualified deferred compensa-
tion. It provides that the recipient
spouse incurs the tax obligation
when the deferred compensation is
paid or the options exercised. The
assignment of income theory was
rejected as follows:

Applying the assignment of income
doctrine in divorce cases to tax the
transferor spouse when the transferee
spouse ultimately receives income
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from the property transferred in the
divorce would frustrate the purpose
of §1041 with respect to divorcing
spouses. The tax treatment would
impose substantial burdens on mari-
tal property settlements involving
such property and thwart the purpose
of allowing divorcing spouses to sever
their ownership interests in property
with as little tax intrusion as possi-
ble...Accordingly, the transfer of non-
statutory stock options between
divorcing spouses is entitled to non-
recognition treatment under §1041.

Revenue Ruling 2002-22 does
provide limitations on its applica-
tion with respect to unvested
options or deferred compensation,
stating:

This ruling also does not apply to
transfers of nonstatutory stock
options, unfunded deferred compen-
sation rights, or other future income
rights to the extent such options or
rights are unvested at the time of
transfer or to the extent that the
transferor’s rights to such income are
subject to substantial contingencies
at the time of the transfer.

Many plans do not permit the
outright transfer of options or
deferred compensation, according-
ly an arrangement is implemented
whereby the owning spouse holds
the other spouse’s interest in these
assets in trust pending exercise or
distribution. In New Jersey, this
arrangement applied to stock
options is known as a Callahan
trust. (A sample Callahan trust pro-
vision can be found at the end of
this article as Appendix I.) A some-
what difficult issue in the Callahan
trust situation is determining the
owning spouse’s tax rate that will
be applicable to the options. A true
calculation of this tax can only be
made from the filing of the return
for the year of the exercise, and is
measured as follows:

owning spouse’s tax on total income
from all sources including the former
spouse’s share of stock options (or

deferred compensation)
less

owning spouse’s tax on income from
all sources except former spouse’s
share of stock options (or deferred
compensation)

This approach is difficult, since it
creates a delay in finalizing the
stock option or deferred compensa-
tion transaction, and requires a
post-divorce exchange of tax
returns. A suggested approach is for
the parties to agree in advance on a
certified public accountant who
will estimate the tax impact of the
transaction based on income and
deductions stated in the previous
tax year.Another approach is to use
the owning spouse’s incremental
tax bracket when considering the
addition of the stock options into
that spouse’s income.

Savings Bond Interest

The accrued interest on U.S. sav-
ings bonds is taxable to the trans-
ferring spouse upon the transfer.
This is provided in Revenue Ruling
87-112. The only exception to this
rule is in circumstances where the
owning spouse had elected to
report the interest on an annual
basis. The rationale supporting this
revenue ruling was: 1) I.R.C. Section
454(c) required inclusion of such
taxable income into the taxpayer’s
income when the bond is “disposed
of”, and 2) LR.C. Section 1041
relates to non-recognition of capital
gains and losses and does not
“shield [the taxpayer] from recogni-
tion of income that is ordinarily rec-
ognized upon assignment of that
income to another taxpayer.”

Revenue Ruling 2002-22 takes
the opposite position on the assign-
ment of income issue; however, the
Revenue Ruling 87-112 approach
with respect to savings bonds is still
operative. Revenue Ruling 2002-22
specifically amended Revenue Rul-
ing 87-112 to delete the assignment
of income doctrine as a rationale
for tax recognition. The recipient

spouse’s basis in the savings bonds
is the transferor’s basis increased by
the interest upon which the trans-
feror was taxed."

Investment Portfolio

The practitioner must exercise
care to effectuate the intent of the
court or an agreement between the
parties in distributing an invest-
ment portfolio. In many instances
this portfolio will include a mix of
securities with varying accrued
gains and losses. If the court and/or
the parties intend an equal distribu-
tion of the portfolio, each party
should have an equal tax basis. This
can be most effectively accom-
plished by an in-kind distribution of
each lot of securities. Any agree-
ment between the parties should
explicitly state the intent to distrib-
ute the tax basis in proportion to
ownership of the account. The fol-
lowing language is suggested:

The parties agree that Merrill Lynch
Account No. 4827 presently standing
in the name of Husband shall be dis-
tributed equally between the parties.
The distribution shall be effectuated
such that each party has an equal tax
basis in his or her share of the account.

In more complex matters, the
parties may want to retain the ser-
vices of a certified public accoun-
tant to formulate a distribution plan
to assure the tax basis reflects the
ownership.

MAINTENANCE OF RECORDS
Pursuant to Temp.Treas. Reg. Sec-
tion 1.1041-1T(e), Q&A-14, the
transferring spouse is obligated to
supply the recipient spouse with
records that establish the adjusted
basis and holding period of the
property received in a Section 1041
transaction. If there is a possible
investment tax credit recapture, the
records must also be adequate to
determine the amount and period
of this liability. The temporary regu-
lations impose an obligation upon
the receiving spouse to preserve the
records and keep them accessible.
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Although the temporary regula-
tions are couched in mandatory
terms, there is no penalty imposed
on a non-complying taxpayer. The
appropriate practice would be to
include a provision in the marital
settlement agreement requiring the
transferring spouse to supply the
appropriate records and the recipi-
ent spouse to maintain records rel-
ative to investment tax credit
recapture.

IMPACT OF SECTION 1041 ON
EQUITABLE DISTRIBUTION

The non-recognition provisions
of Section 1041 are clearly benefi-
cial to the transferring spouse, as it
eliminates an obligation to pay
taxes on gains that have accrued
within appreciated property. It
must be kept in mind that Section
1041 is a postponement of tax lia-
bility and not an elimination of tax
consequences. The tax conse-
quences will ultimately be recog-
nized when the property is sold or
exchanged by the recipient spouse.
This being the case, significant
inequities can occur in the actual
value a spouse receives as a result
of such future tax consequences.
This becomes apparent if an
assumption is made that the assets
in the hands of both parties are
converted to cash immediately
upon the transfer. For example,
assume the parties hold the follow-
ing assets:

Investment rental property
(basis $100,000) $1,000,000

Mortgage 200,000

Net Equity $800,000
Marital residence value

(basis $250,000) $ 500,000

Mortgage 200,000

Net Equity 300,000
Cash 600,000
Total Estate $1,700,000

Assume further that the parties
agree to an equal division of the
marital assets based on present
value with the wife retaining the
marital residence, the husband

retaining the investment property
and the cash being utilized to equal-
ize the distribution. This results in
the following distribution:

Husband

Investment Property (net) $800,000

Cash 50,000
$850,000

Wwife

Marital Home (net) $300,000

Cash 550,000
$850,000

Although on its face, it appears
that the parties are receiving assets
of equal value, if the parties imme-
diately converted their holdings to
cash, the husband would have sub-
stantially less as a result of the cap-
ital gains taxes due and payable on
the investment property. At current
rates, the husband would have fed-
eral and state capital gains tax as
follows:

Investment Property Gain $900,000
(Approx. federal/state combined) 20

Tax on Gain $180,000

The wife would not have a tax
liability as a result of the $250,000
exclusion of gain on principal resi-
dence. Accordingly, the wife has
received assets having an after-tax
value of $850,000 and the husband
has received assets having an after-
tax value of $670,000.

The above analysis leads to the
question of whether it is appropri-
ate to reduce the value of property
received incident to a divorce to
take into account potential tax lia-
bilities in effectuating an overall dis-
tribution. This issue was before the
New Jersey Superior Court, Appel-
late Division, in Orgler v. Orgler,"
where the husband sought to
reduce the value of his closely held
corporation, which owned a num-
ber of Midas Muffler shops, by esti-
mated future capital gains tax. The
superior court rejected this
approach, instead holding that such
taxes were speculative in nature.
Citing Kruger v. Kruger," the court

went on to note that if there was a
court-ordered sale or sale to satisfy
equitable  distribution,  taxes
incurred on the transaction would
be deducted. This is similar to the
New Jersey approach to hypotheti-
cal real estate commissions with
respect to real property.

In Wadlow v. Wadlow,"” it was
held that the value of real estate
would not be reduced by hypothet-
ical real estate commissions unless
there was an imminent sale. The
position rejecting a reduction in
asset value by contingent taxes was
reiterated in Pacelli v. Pacelli,"
where the court described a bal-
ance sheet that reduced a spouse’s
net worth by hypothetical income
taxes as “creative accounting.”

The New Jersey position does
not totally disregard potential capi-
tal gains tax and equitable distribu-
tion. The court stressed in Orgler
that such hypothetical taxes could
be considered with respect to per-
centage distribution. This is also
clearly authorized by N.J.S.A. 2A:34-
23.1, which states among the fac-
tors to be considered in equitable
distribution:

(j) the tax consequences of the prop-
erty distribution to each party.

The Orgler decision, together
with the statutory factors, provide a
firm basis to request a dispropor-
tionate distribution in favor of a
spouse who also assumes latent
capital gains taxes.

The New Jersey rule is in confor-
mity with the majority position,
which rejects the reduction in the
value of property for the amount of
potential taxes unless the taxation
is imminent.” A number of foreign
jurisdictions have recognized a dis-
proportionate distribution of prop-
erty on account of potential tax
consequences. In Barnes v.
Barnes,'® a disproportionate distrib-
ution of the marital residence (35
to 65 percent) was afforded as a
result of the taxes the husband
would incur in the event of an
immediate sale of the residence.

48




25 NJFL 49

This was also the approach taken in
Privet v. Privet,” where there was a
36 to 64 percent distribution of a
savings plan as a result of tax con-
sequences.

There is also support in foreign
jurisdictions for reducing the value
of the asset by hypothetical tax lia-
bility. This was the position adopted
by the court in Miller v. Miller." Tt
was further refined by the court in
King v. King,” where the court held
that it was appropriate to consider
the fact that the parties were in
unequal income tax brackets in con-
nection with equitable distribu-
tion.* The Second Circuit, in consid-
ering valuation of a C corporation
for gift tax purposes, reduced the
value by contingent state and feder-
al capital gain even though there
were no plans for immediate sale.”!

Although New Jersey is adamant
in rejecting the proposition that
hypothetical income taxes should
be used to reduce value, evidence
should be presented regarding the
amount of such taxes, assuming a
current dollar exchange of the
property in the hands of the recipi-
ent spouse. This can typically be
presented by a forensic accountant
as a supplement to a valuation
report or to a marital balance sheet.
Such evidence is necessary to make
appropriate arguments concerning
the disproportionate distribution of
property for tax reasons.

INTEREST ON DEFERRED PAYOUTS

It is not uncommon for a marital
settlement agreement or judgment
for divorce to provide for the pay-
ment of interest to a spouse who is
receiving distribution of property on
an installment basis. Pursuant to
L.R.C. Section 61(a)(4), the receipt of
interest is typically a taxable event,
and is included in a taxpayer’s gross
income for ordinary income purpos-
es. It has been consistently held that
the recipient spouse is not taxed on
the principal portion of the equi-
table distribution payout pursuant to
Section 1041; however, the interest
portion of the payout is includable
in the spouse’s gross income.*

In a non-divorce installment sale
situation, if interest is not provided
under the terms of the transaction,
interest income will be imputed to
the recipient of the payment pur-
suant to L.R.C. Section 483, under
what is commonly known as the
imputed interest rule. In Craven v.
United States,” it was held that
interest would not be imputed to a
wife pursuant to L.R.C. Section 483
because the note had emanated
from a Section 1041 transaction. In
affirming, the 11th Circuit stressed
that the tax was not imposed on the
interest because the transaction “is
deemed to trigger the non-recogni-
tion provisions of Section 1041.7*

The Craven decision appears to
cloud the issue of whether the inter-
est on equitable distribution payout
is taxable to the recipient spouse.An
Internal Revenue Field Service Advi-
sory issued on January 18,2002, and
Ciprino, supra (post-Craven) reaf-
firm the position that interest that
has been delineated in an equitable
distribution payout scheme is tax-
able to the recipient spouse. Except
in circumstances where the interest
payment can be assigned to pur-
chase of investment property or
related to interest on a primary resi-
dence,” it will be deemed to be per-
sonal interest and not deductible to
the payor spouse.*

Since the provision of interest in
an agreement generates taxable
income but not an offsetting benefit
by way of deduction, it is advanta-
geous for the parties to include the
interest in the principal portion of
the deferred payout. This approach
is permitted without tax conse-
quences, because the imputed inter-
est rule is not applied to deferred
payouts incident to a divorce. The
amount of interest incorporated in
the deferred payout may be signifi-
cantly less than market because it is
not taxable. If this approach is used,
any right to repay should be adjust-
ed by a discount rate equivalent to
the incorporated interest.

Another way of handling interest
on deferred payouts is to deem the
interest to be contractual and non-

modifiable term alimony, so it
becomes tax deductible to the payor.
Such alimony does not terminate
upon remarriage, but must terminate
on death of the recipient spouse to
preserve its deductibility pursuant to
LR.C. Section 71(b)(1)(D). A major
pitfall in utilizing alimony in this fash-
ion is that in a change in circum-
stance the court may not recognize
provisions calling for non-modifica-
tion.”” Additionally, interest over a
three-year or less deferred payment
period, either alone or in conjunc-
tion with a regular alimony payment,
may create front-loading alimony and
trigger the recapture provisions of
I.R.C. Section 71(¥).

LOSSES

The existence of latent tax losses
should also be considered in effectu-
ating equitable distribution of mari-
tal property. Pursuant to applicable
sections of the Internal Revenue
Code, losses in capital assets may be
offset against gains or transactions
occurring in the same tax year.In the
event that the losses exceed the
gains, an additional loss of up to
$3,000 may be deducted against
ordinary income. In effectuating
equitable distribution the tax benefit
of the losses should also be equitably
shared between the spouses.

LR.C. Section 163 also permits a
carry forward of a capital loss to
future years until it is fully used up.
Pursuant to ILR.C. Sections
1212(c)(1) and (2), capital losses
shown on a joint return are allocat-
ed between the spouses in propor-
tion to each spouse’s individual
long- or short-term losses on that
return. New Jersey has not specifi-
cally considered the distributability
of carry forward losses. If the losses
are allocable to one spouse under
IRS rules, there may be difficulties in
effectuating the distribution of the
future tax benefit. There is support
for the position that capital loss
carry forwards are subject to distri-
bution between the parties upon
divorce in foreign jurisdictions.*

In addition to capital losses, net
operating losses pursuant to L.R.C.
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Section 172; charitable contribution
carryovers pursuant to LR.S. Sec-
tion 170(d); investment interest
carry forward expenses pursuant to
LR.C.Section 163(d)(2);and passive
activity losses pursuant to LR.C.
Section 469 also create a tax bene-

fit that should be allocated upon
divorce. ®
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APPENDIX |
9.9 (A) The parties recognize that the following Merrill Lynch stock options were acquired during
the marriage and are subject to equitable distribution pursuant to N.J.S.A. 2A:34-23.
Vesting
Date No.Shares Strike Price Exp.Date Schedule
1/24/96 3,120 $13.64 1/24/06 100%
1/29/97 2,936 $20.30 1/29/07 100%
1/26/98 4,360 $31.00 1/26/08 100%
1/25/99 4,054 $36.17 1/25/09 80%
(20% per year)
1/27/00 10,180 $43.78 1127110 60%
(20% per year)
1/23/01 6,576 $77.56 1/23/11 100%

The HUSBAND acknowledges that the 1999 and 2000 grants will continue to vest with the pas-

sage of time.

(B) The WIFE is hereby granted a Fifty Percent (50%) interest in each grant of the above-listed
options. HUSBAND is deemed to hold WIFE's share of the options in trust for her benefit until
she exercises the options and is paid from the proceeds from same.

(C) WIFE shall proceed as follows in exercising her Fifty Percent (50%) share of the options:

(i) she shall provide HUSBAND with written notice at his residence via regular and certified
mail of her desire to exercise all or a portion of the options, specifying the particular grant,
with a copy to , CPA, or any other mutually agreed-upon or Court-appoint-
ed substitute CPA (hereinafter referred to as "Designated Accountant”);

(ii) HUSBAND shall exercise WIFE's share of the options pursuant to her request within four-
teen (14) days of his receipt of her request, provided that the shares are exercisable and
provided that there are no other reasons why the shares cannot be exercised, about which
HUSBAND shall inform WIFE as soon as he is reasonably able to do so;

(iii) the Designated Accountant shall calculate HUSBAND's projected Federal, State, local,
employment and Medicare tax obligation on WIFE's share of the options. The taxes shall
be determined as follows:

HUSBAND's projected tax obligation on all anticipated
sources of income, including WIFE's share of the options
LESS
HUSBAND's projected tax obligation on all anticipated
sources of income, excluding WIFE's share of the options

In making the tax projection, the Designated Accountant shall consider HUSBAND's base
salary, any bonus received or expected to be received, the proceeds of any options exer-
cised by HUSBAND and any other projected source of earned and unearned income less
all anticipated deductions, including but not limited to, alimony to WIFE, anticipated item-
ized, exemptions, and 401(k) plan contributions. The fee for the Designated Accountant
shall be equally shared. The calculation shall be provided to both parties.

(iv) The estimated taxes due on the exercise of the options as determined by the Designated
Accountant shall be withheld from the proceeds and paid to the taxing authorities on
HUSBAND's behalf. The balance of the proceeds, after payment of taxes and all costs of
exercise, including strike price and commissions, shall be paid to WIFE within ten (10) days
of HUSBAND's receipt of said proceeds.

(D) WIFE's share of the options shall participate in all splits and any adjustments to the option
price. HUSBAND shall provide WIFE with all documentation which he receives relative to the
options within ten (10) days of his receipt of same.
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in another state.)

Pressler, Current N.J. Court Rules, Appen-
dix IX-A(2).

Jobn Fiorello is a partner in the
firm of Feldman & Fiorello in
Wayne. (This article was expanded
and revised from an article origi-
nally published in Institute for

Continuing Legal

Education

material titled “Children, Divorce
and Custody” and published in
1998.)
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never have dreamed of asking a ques-
tion about my quality of life. However,
this now seems to be an accepted
area of inquiry. | don't know how | feel
about this. Maybe | am just jealous
that many, many years ago, when |
was interviewing for a job, | was afraid
to even mention (let alone think) that
having a life outside the practice of
law was important. | know now that
integrating a personal life into the
practice of law has become more and
more important to young lawyers.

The practice of matrimonial law
places a particularly difficult burden
upon a lawyer's ability to “have it
all.” We are not only lawyers, but
therapists, sympathetic ears, and the
bearers of good or bad news, all
wrapped into one. We work at a pace
most other people in the work force
would not understand. We expend
untold emotional energy, which
exhausts us at the end of a long day.
This often leaves us coming home
from the office too drained to have
“quality time” with our loved ones.

It seems to me that it is really
important to recognize that we may
have to start reevaluating our defini-
tion of "all.” As a young associate in
an office, the associate and the law
firm may have to accept that a deci-
sion to have a family may result in an
associate working less hours than if
he or she had no family life. There may
be economic consequences for the
law firm and the associate as a result
of that decision—so be it. As a result,
maybe no one (neither the law firm
nor the associate) ever has it “all.”

Life is full of choices and their con-
sequences. Maybe one’s major focus
early on is the practice of law, and the
pursuit of other interests is delayed.
Later, one’s family life may be a priori-
ty, after establishing a practice. The
point is, we all must take responsibility
for the consequences of our decisions
when we determine what is important
at different times in our lives.

The reality is that 100 percent of
our efforts cannot be expended on the
practice of law if we also expect 100
percent to be expended on our person-

al lives. No one has that much energy.
Being an effective lawyer requires the
ability to make judgment calls. One
can't exercise good judgment if one is
pulled in many directions. We can't be
all things to all people. It simply is not
possible. Maybe what we need to do is
realize that we all work with different
goals and interests at different stages
in our lives, and “all” may be available
to each of us at different times and in
different ways.

For me, “all” means continuing in
my practice. | love the practice of fam-
ily law. With all of its stresses, it is not
such a terrible way to make a living.
I'm lucky. I have partners and associ-
ates upon whom | can depend. My
husband understands the importance
of my practice and other professional
commitments. On the other hand, I rec-
ognized a long time ago that the defi-
nition of “having it all” changes con-
tinuously, and every decision | make
has its consequences. As long as | con-
tinue to redefine my “all,” | believe
that in my own way, | do have it “all.”

Pat Barbarito is an articulate
spokesperson for the profession.
Pat does “have it all” We congratu-
late her as she receives the designa-
tion of a Tischler Award honoree.
We look forward to Pat’s continued
contributions for years to come. B

Property Transfer Incident
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25. See Amacost v. Commissioner (T.C.
Memo 1998-150).

26. See |.R.C. Section 163 (h)(1).

27. See Morris v. Morris, 263 N.J. Super. 237
(App. Div.1993); Smith v. Smith, 261 N.J.
Super. 198 (Ch. Div.1992).

28. See Mills v. Mills, 663 S.W.2d 369
(Mo.App.1983); Finkelstein v. Finkel-
stein, 700 N.Y.S.2d 52 (2000).

Barbara Ulrichsen is a certified
matrimonial attorney and a part-
ner in the firm of Fox Rothschild
in Lawrenceville.
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Facts

B Alcohol is the most widely used and destructive drug
in America.

m Cocaine use causes marked personality changes;
users become impatient, suspicious and have difficulty
concentrating.

Marijuana affects memory, concentration and ambition.

Early intervention with alcohol and drug problems most
often leads to complete recovery.

B Attorneys can and do suffer from alcohol and other
drug abuse problems.

NJLAP wants to help. You only need to call.

1.800.246.5527

Free, confidential help is
available for you or a lawyer you
know who has problems with
alcohol or drugs. Assessment
sessions are available to help
define the problem and to
recommend a helping hand. Our
conversations are understanding

of your need for confidentiality.

NEW JERSEY
LAWYERS
ASSISTANCE
PROGRAM

New Jersey Law Center

One Constitution Square

New Brunswick, NJ 08901
1.800.24NJLAP 1.800.246.5527

NEW JERSEY FAMILY LAW SECTION

NEW JERSEY STATE BAR ASSOCIATION
New Jersey Law Center

One Constitution Square

New Brunswick, New Jersey 08901-1500

(732) 249-5000
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