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CHAIR’S COLUMN

What Duty Do We Owe the Children? 
by Charles F. Vuotto Jr.

Do attorneys owe a duty to
the children of the parties
they represent in family
matters? When we strate-

gize with a father to obtain the low-
est child support figure, or to avoid
paying arrears, should we consider
what is best for the children? When
we meet with a mother who wants
to limit a father’s contact with their children for no rea-
son other than her anger at the break-up, should we
consider what is best for the children? When we see a
client attempting to use the children as bargaining
chips in the divorce, should we consider what is best
for the children? Obviously, these are only a few of
many examples of situations in which a party’s inter-
ests or wishes may diverge from the best interests of
his or her children. Are we, as family law attorneys,
required by rule or case law to consider the best inter-
ests of the children and mold our advocacy of the par-
ent accordingly?

Simply put, do we have a duty to the children? I
believe the answer to this question should be a
resounding “yes.” Unfortunately, the law as it exists in
New Jersey provides a far less definite answer. Indeed,
the problem is twofold: 1) neither the Rules of Profes-
sional Conduct (RPCs) nor the remaining Rules of
Court directly address the issue of an attorney’s duty to
a child; and 2) while both the RPCs and the Rules of
Court contain their own implications concerning the
issue, these implications are inconsistent and unclear.

A plain reading of the RPCs would seem to imply
that an attorney representing a parent in matrimonial
litigation has no affirmative obligation to a child. The
RPCs contain numerous rules addressing an attorney’s
duty to the client, with the most frequently cited duty
of “reasonable diligence and promptness in represent-

ing a client.”1 There is no discussion of a duty owed to
the client’s child. Still, the following question is raised:
If an attorney owes a duty of “diligence and prompt-
ness in representing a client,” does the attorney have an
obligation to diligently and promptly represent a
client’s interest when those interests are adverse to the
best interests of the parties’ child?2 (i.e., the client, an
unfit parent, wants you to diligently and promptly
argue for primary custody of his or her child). Such an
obligation to the client, at the expense of the child, can
certainly be implied from the RPCs.3

While the RPCs appear to imply no duty between an
attorney and a child, the Rules of Court appear to imply
the opposite. This contrary implication is found in Rule
5:8A, titled “Appointment of Counsel for Child,” which
directs:

In all cases where custody or parenting time/visitation is an
issue, the court may, on the application of either party or the
child or children in a custody or parenting time/visitation dis-
pute, or on its own motion, appoint counsel on behalf of the
child or children. Counsel shall be an attorney licensed to
practice in the courts of the State of New Jersey and shall
serve as the child’s lawyer. The appointment of counsel
should occur when the trial court concludes that a child’s best
interest is not being sufficiently protected by the attorneys for
the parties. (emphasis added).

The implication is clear: If a trial court is required to
appoint counsel for a child when it perceives that the
child’s best interest is not being sufficiently protected
“by the attorneys for the parties,” then there must be
some duty on the part of an attorney to protect that
child’s interest. The language of the rule clearly implies
that lawyers have that duty; otherwise, it would be nec-
essary to appoint an attorney for a child in every cus-
tody litigation. 
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Based on this, it is evident that
the law in New Jersey is unclear
regarding whether an attorney has
an obligation to the child of the par-
ent he or she represents. No law
explicitly establishes such an obliga-
tion, and the vague laws that implic-
itly address the issue fail to be con-
sistent in their meaning and intent. 

Still, even without any clear law
on the issue, does a moral and pro-
fessional duty exist on the part of
an attorney to protect the best
interests of a child? The Academy of
Matrimonial Lawyers believes it
does. The academy’s Bounds of
Advocacy, 6.1 through 6.6, specifi-
cally address an attorney’s obliga-
tion to protect the welfare of the
client’s child, including the require-
ment of 6.1 that an “attorney repre-
senting a parent should consider
the welfare of, and seek to minimize
the adverse impact of the divorce
on, the minor children.” I believe
that to be a laudable goal.

In an adversarial system that sus-
tains conflict and creates chaos in
the lives of families in litigation,
attorneys are uniquely positioned

to have an impact. We know the
most intimate details of our clients’
lives: They confide in us; they trust
us; they rely on us to advise them
and help make decisions that will
shape the rest of their lives and the
lives of their children. This is not an
obligation to be taken lightly, par-
ticularly when clients are in dis-
tress, and operating out of emotion
rather than reason. Whether we
acknowledge it or not, we do, in
fact, have an impact at virtually
every stage of each case, from the
initial consultation when we begin
framing parenting issues with a
client through the drafting of par-
enting plans, retaining of experts,
and generally interacting with our
clients about parenting issues. Our
impact can fuel the battle, or quell
it and provide sound, rational
advice and representation. The fact
that we have such an impact cre-
ates a responsibility that surely
implicates the best interests of the
children, even if this duty is not
clearly set forth by law.

Many attorneys agree we have an
obligation, although we may not

agree on what that obligation is, or
how to balance it with the duty to
our clients. We argue for the chil-
dren’s ‘best interests.’ The experts we
retain conduct a ‘best interests’ eval-
uation. When making the case for
why a client should have custody, or
why a particular parenting plan is
most appropriate, the attorney’s
entire presentation is based on the
‘best interests’ of the child. In argu-
ing for best interests, we have to
have some understanding, and some
belief, regarding what is, in fact, best
for our clients’ children. It is difficult
to argue a position effectively if we
don’t believe it, or if it flies in the
face of facts that contradict it.

We routinely include language in
settlement agreements about “non-
disparagement,” “co-parenting,” and
“fostering a positive relationship
between the children and the other
parent.” Some attorneys even include
a “Children’s Bill of Rights” in the
body of their agreements. We do this
as a matter of course, even when our
clients do not specifically request it.
Most clients do not even think of
these kinds of provisions, but lawyers
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promote and include them.
Should we blindly fight for what

our clients want, whether right or
wrong? Most attorneys would
answer in the negative. We under-
stand that advocacy has limits, and
we advise clients against bad deci-
sions. We do not ignore a client
when he or she says he or she is
willing to take a grossly imbalanced
share of assets to his or her clear
disadvantage. We do not ignore a
client when he or she waives sup-
port despite a clear case for sub-
stantial alimony. Instead, we counsel
these clients, attempt to educate
them about their rights, and urge
them to reconsider in their best
interests. Surely, we have at least
that same obligation when a parent
takes a position with respect to cus-
tody or parenting that is likely to be
damaging to his or her child. The
‘wishes’ of the client in the heat of
a bitter divorce can be destructive;
motivated by anger, revenge, fear,
and misunderstanding. If a parent’s
actions are damaging a child, in the
end that is not only bad for the
child, but bad for the parent and
society as a whole.

The impact we have is not just
on the final outcome. For example,
when clients complain that children
are depressed, or are acting out, or
are having difficulty after seeing the
other parent, they often conclude
that the reason is due to some inap-
propriate behavior on the part of
the other parent. If we know any-
thing about children and divorce,
we know that the simple act of a
child transitioning between parents
triggers reactions, such as regres-
sion, aggression, sadness or depres-
sion. Children have these reactions
even where the other parent is a
model parent. In fact, the better the
visit the more difficult the transition
might be. If we understand this,
don’t we have a duty to explain it to
our clients, or to suggest that our
clients seek therapeutic help or
coaching so they better understand
the needs of their children?

In the course of a typical con-
tested case, we receive many com-

plaints that a parent is acting inap-
propriately with respect to the chil-
dren. The problem might involve
talking about the divorce in front of
the children, difficulties with transi-
tions between households, restrict-
ing parental access, disparaging a
parent, or encouraging a child to
disrespect a parent. We react to pro-
tect our client, but we are also exer-
cising discretion and common
sense, relying on our experience to
counsel or ‘coach’ clients to do the
right thing when it comes to the
children. 

Each time we receive com-
plaints like these from our clients,
we have a choice about how we
respond. We can write accusatory
letters, threatening motions and
reprisals, or we can step back and
ask the client questions to better
understand the circumstances.
Maybe the other parent acted inap-
propriately, maybe not. Whatever
the case, we can seek ways to con-
structively deal with the issue, or
we can attack and seek to punish
the offender. In that moment, we
can choose whether to respond in
a way that is likely to sustain con-
flict and chaos (which we all agree
is contrary to the best interests of
the children), or to work with the
client and opposing counsel to
help the parent, the child and the
family as a whole.

I do not believe that lawyers are
simply hired guns, blindly promot-
ing our clients’ agendas. Despite the
anger of the moment, parents need
to find a way to deal with one
another, and co-parent their chil-
dren in the years after the litigation.
Lawyers have an affirmative respon-
sibility to actively encourage clients
to be responsible parents and to act
in their children’s best interests
from retention to final judgment.
We may not always know what that
is, but we certainly can spot con-
duct that is contrary to a child’s
best interests and advise our clients
accordingly.

The duty of an attorney to a
child, a duty that so many lawyers
already recognize, should be clari-

fied and embodied within the law.
This will undoubtedly involve dis-
cussion and debate, and hopefully
result in reforming our laws to not
only eliminate the apparent incon-
sistencies between the RPCs and
the Rules of Court, but to specifical-
ly address an attorney’s duty to the
child of a client in family litigation. �

ENDNOTES
1. RPC 1.3. 
2. Courts in other states have con-

firmed that an attorney has no
obligation to protect the inter-
ests of a nonclient child. See
Rhode v. Adams,957 P.2d 1124,
1128 (Mont. 1998) (“We there-
fore conclude that because the
interests of a parent and those
of a child in a child custody case
may not be identical, the attor-
ney’s duty runs solely to his or
her client…”); Lamare v. Bas-
banes, 636 N.E.2d 218, 219
(Mass. 1994) (However, the
court will not impose a duty of
reasonable care [for a child] on
an attorney if such an indepen-
dent duty would potentially
conflict with the duty the attor-
ney owes to his or her client.”);
Strait v. Kennedy, 13 P.3d 671,
677 (Wash. Ct. App. 2000)
(“[T]o conclude that [an attor-
ney for a parent] owed a duty to
the [client’s] daughters would
create a conflict-of-interest situ-
ation, not only in this case but
in other cases for which this
case will set precedent.”).

3. See also Andrew Schepard,
“Protecting Children. Divorce
Lawyer’s Professional Responsi-
bility Obligations to Children,”
185 N.J.L.J. 620 (Aug. 14, 2006)
(noting that the Model Rules of
Professional Conduct impose
no duty between an attorney
and the client’s child). 

The author wishes to thank Lisa
Steirman Harvey, of counsel with
Tonneman, Vuotto & Enis, LLC,
and Amy Wechsler, of Copeland,
Shimalla, Wechsler & Lepp, for
assisting with this column.





EDITOR’S COLUMN

Emergent Applications
by William M. Schreiber

This issue of the New Jersey
Family Lawyer addresses
some child-related issues.
One of the concerns that

arises in many families, both pre-
divorce and post-divorce, deals with
emergent applications concerning
children. If an appeal is pending,
the question arises regarding where
an emergent application concern-
ing custody and parenting time of
children should be made. For many
years, it was believed that Rule 2:9-
1(a), Control Prior to Appellate Dis-
position, prevented any applica-
tions to the trial court, even those
dealing with emergent applications
concerning children and their
health and safety. Given that fact, an
application would have to be made
to the New Jersey Superior Court,
Appellate Division, by way of emer-
gent notice of motion. Unfortunate-
ly, because the Appellate Division
does not have regularly scheduled
motion days, and it is unusual for
the court to entertain orders to
show cause, the practitioner is left
in a difficult position when coun-
seling a client on how to protect his
or her children from harm while an
appeal is pending.

The dilemma was resolved in
the case of Carlucci v. Carlucci,1

when Judge George L. Seltzer
addressed the problem. Unfortu-
nately for the family lawyer, this
case is not even noted in the com-
ments to the rule in the annotated
version of the New Jersey Rules of
Court. Therefore, an analysis of the
opinion of Judge Seltzer is worth-
while, if only to highlight the issue
and permit the practitioner to deal
with any jurisdictional issues

raised by a trial court when pre-
senting an order to show cause to
protect children, while an appeal is
pending.

Rule 2:9-1(a) reads, in relevant
part:

Control Prior to Appellate Disposi-
tion. Except as otherwise provided by
R. 2:9-3, 2:9-4(bail), 2:9-5 (stay pend-
ing appeal), 2:9-7 and 3:21-10(d), the
supervision and control of the pro-
ceedings on appeal or certification
shall be in the appellate court from
the time the appeal is taken or the
notice of petition for certification
filed. The trial court, however, shall
have continuing jurisdiction to
enforce judgments and orders pur-
suant to R. 1:10 and as otherwise
provided. The appellate court may at
any time entertain a motion for direc-
tions to the court or courts or agen-
cies below or to modify or vacate any
order made by such courts or agen-
cies or by any judge below.

Judge Seltzer, in Carlucci,
noted the ambiguity of the term
“proceedings on appeal,” and sug-
gests that for purposes of the rule,
the appeal divests the trial court
of jurisdiction on issues that arose
at the trial court. The opinion
holds that the trial court does not
lose jurisdiction to deal with “col-
lateral issues.” Prior trial court
decisions were reviewed, and it
was noted that contrary conclu-
sions were reached. In Morrison
v. Morrison,2 the court deter-
mined that an appeal did not
divest jurisdiction to hear “collat-
eral” matters that were “indepen-
dent” of the subject matter of the

appeal. In D’Atria v. D’Atria,3 the
trial court held that “comity”
required the trial court defer
action to the Appellate Division.

In Carlucci, the court analyzed
the reason for the rule. The logic of
the rule is that if an application to
the trial court seeks to modify the
prior order or judgment, then juris-
diction is preempted by the Appel-
late Division. However, if the issues
raised are a “new case,” then there is
no reason why the trial court
should not entertain the applica-
tion. Except for the fact that there is
not a new docket number, the
issues raised are distinct, and can be
appropriately dealt with in the trial
court. The Carlucci court also rec-
ognized that in the family part the
same docket number is retained for
numerous separate issues with
lengthy intervals in between subse-
quent court applications.

Therefore, when faced with an
emergent situation, particularly
concerning the health and safety of
children, an application can and
should be made to the trial court by
way of order to show cause or oth-
erwise, even when an appeal is
pending on other issues. This
should remind practitioners that
the court is there to protect chil-
dren and the Rules of Court should
be implemented in a way to permit
the court to do so. �

ENDNOTES
1. Carlucci v. Carlucci, 265 N.J.

Super. 333 (Ch. Div. 1993).
2. Morrison v. Morrison, 93 N.J.

Super 96 (Ch. Div. 1996).
3. D’Atria v. D’Atria, 242 N.J.

Super. 392 (Ch. Div. 1990).
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EDITOR-IN-CHIEF COLUMN

The Times, They Are A-Changing
by Mark H. Sobel

The editorial board of the
New Jersey Family Lawyer
is pleased to announce that
Charles F. Vuotto Jr. has been

selected as the new editor-in-chief,
and that Brian M. Schwartz has
been selected as the executive edi-
tor of this vibrant voice for New Jer-
sey’s family lawyers. Both Chuck
and Brian have worked tirelessly
over the past decade as vital mem-
bers of the editorial board. They
have provided countless hours of
effort and valuable assistance to
participants writing for our periodi-
cal. They have earned their place in
the new leadership of the New Jer-
sey Family Lawyer.

Chuck is the recent chair of the
executive committee of the Family
Law Section of the New Jersey State
Bar Association, now holding the
most desired title of immediate
past-chair. All of us who know
Chuck realize that he is not one to
rest on his laurels. Having accom-
plished so much during his year as
chair, he now takes over as the edi-
tor-in-chief of the New Jersey Fami-
ly Lawyer, a daunting task, as I well
know. Chuck is both up to this task
and, I am sure, will continue the
fine tradition of the New Jersey
Family Lawyer.

Brian is a current officer of the
executive committee of the Family
Section of the New Jersey State Bar
Association, and, with Chuck, will
form an enthusiastic and energetic
team to guide the New Jersey Fam-
ily Lawyer. Brian’s devotion to this
periodical, and his ability to not
only maintain the quality of work
contained herein, but also to give
voice to new and creative ideas, will

help maintain the vital role of the
New Jersey Family Lawyer in our
state.

Both Chuck and Brian will effec-
tively lead this periodical in the
years to come. They have already
started to generate the enthusiasm,
which they have shown throughout
their tenure as members of the edi-
torial board, and have embarked
upon a pattern of growth by way of
the expansion of the editorial board
and a commitment to excellence
that will be seen in the upcoming
future issues.

Lee Hymerling, the editor-in-
chief emeritus, joins with me in
congratulating both Chuck and
Brian on their well-deserved recog-
nition, and in wishing them much
success in this new endeavor. I
have had the privilege of being a
member of the editorial board for
over 20 years. I have served as the
editor-in-chief of the New Jersey
Family Lawyer for over 10 years.
During that time there have been
countless people upon whom I
have heavily relied to make this
publication one of the best period-
icals the New Jersey State Bar Asso-
ciation has published.

While space does not permit me
to individually thank all of these
hard-working, unpaid ‘volunteers,’ I
would be remiss if I did not at least
thank two of the most important
people during my tenure. The first
is Cheryl Baisden, who single-hand-
edly reviews not only this publica-
tion, but all the publications of the
New Jersey State Bar Association.
Her efforts year in and year out are
known primarily by the editorial
board, but deserve wider recogni-

tion for her steadfast support of
this publication. She seemingly
never has had any set hours,
because she is always available to
assist us, and I am sure both Chuck
and Brian will lean heavily upon
her in the years to come. I thank
her for all of her efforts over the
many years in which she has assist-
ed this publication.

Last, but certainly not least, is my
former partner, the Honorable Mar-
garet (Maggie) Goodzeit. For years
she worked with me editing every
column and every article in every
publication. I could not possibly
have kept the high standard we
have set for the New Jersey Family
Lawyer regarding both the scope of
its content and depth of its analysis,
without Judge Goodzeit’s careful,
considerate and compassionate
editing. Her assistance to the New
Jersey Family Lawyer was one of
the primary factors for maintaining
this publication at the high level
throughout the many years during
which I was the editor-in-chief. I
thank Judge Goodzeit publicly for
her efforts and accomplishments as
a vital member of the editorial
board for many, many years.

Throughout the years I have had
the privilege of writing the editor-
in-chief’s column. These columns
have, in part, tracked my public and
private life. Thus, during my family’s
evolution I have written about the
necessity of including camp
expenses on case information state-
ments, the age of consent for cell
phone usage and the precious bal-
ance between work and family. I
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Parental alienation (PA) and
the resulting parent alien-
ation syndrome (PAS)
remains a hotly debated and

controversial topic in both the legal
and psychological communities. In
fact, there are some professionals
who don’t even believe that PA or
PAS exists. However, PA and PAS are
often cited with respect to custody
issues. 

Proponents of PA and PAS state
that both can be easily observed,
are already reported in best inter-
est custody/parenting time evalua-
tions, and often form the basis of a
number of reported custody
determinations.1 Detractors point
to the fact that PAS is not well
defined, does not fully meet
admissibility standards,2 and has
not been adequately documented
by research.3

Obviously, matrimonial lawyers
increasingly need to know about
PAS, be able to determine the orien-
tation of potential experts with
respect to their case, and have the
knowledge to effectively cross
examine appointed or retained
experts. 

Thus, the purpose of this article
is to: 1) provide attorneys with a
basic understanding of psychologi-
cal background and current contro-
versy concerning PA and PAS, and
2) provide a basis for dealing with
cases involving PA and PAS. 

THE THEORY OF PAS
By way of background, the con-

cept of parent alienation syndrome
(PAS) is attributed to Dr. Richard

Gardner, and describes a psycholog-
ical disorder that arises in the child
based upon parent alienation (PA)
or alienating behaviors by one of
the parents in the context of a high-
conflict custody dispute.4 Specifi-
cally, PAS is a “syndrome within the
child who comes to believe that the

targeted parent is someone unwor-
thy of having a relationship based
upon the behavior of the alienating
parent.”5

Gardner goes on to state that PAS
may be present when the child: 1)
had a good relationship with the
targeted parent prior to the custody
litigation, and 2) reacts differently
and often vilifies the targeted par-
ent during custody litigation.

Gardner,6 and subsequently Dr.
Amy Baker,7 postulated that PAS
is often evidenced by eight typi-
cal symptoms found in the child.
Typical symptoms of PAS can
include: 

1. a campaign of denigration where
everything that the targeted par-
ent does is incorrect and the
child claims they were never
close to the targeted parent 

2. a weak, frivolous, and absurd
basis for the denigration 

3. a complete lack of ambivalence

where everything the targeted
parent does is wrong and every-
thing the alienating parent does
is right 

4. the child stating that the alien-
ating parent has nothing to do
with their decisions, feelings,
etc. 

5. complete support for the alien-
ating parent  

6. lack of guilt, where the child
does not believe the alienating
parent or they are doing any-
thing questionable 

7. presence of borrowed scenar-
ios, fragmented memories, or
enhanced recollections, and 

8. rejection of the extended fami-
ly of the targeted parent 

However, it is important to note
that the presence of the eight PAS
symptoms may vary from case to
case.8 In some cases, a few symp-
toms may be present and be rather
transitory,whereas in other cases
the symptoms may be numerous
and profound. Additionally, the
intensity of the eight PAS symptoms
may vary from rather mild to pro-
found.

Furthermore, Dr. Richard War-
shak9 notes that PAS may not exist
in cases where the child’s rejecting

Parent Alienation Syndrome
A Practical Approach From a Psychological Perspective 
for Matrimonial Lawyers

by Robert Rosenbaum

PAS is a “syndrome within the child who comes to
believe that the targeted parent is someone unworthy
of having a relationship based upon the behavior of
the alienating parent.”–Gardner



expressions: 1) are temporary and
short term, rather than chronic, 2)
are occasional rather than frequent,
3) occur only in certain situations,
4) co-exist with expressions of love
and affection, and 5) are directed at
both parents. 

Similarly, almost all theoreticians
and researchers, including Gard-
ner10 and Baker,11 agree it is essential
to differentiate between cases of
true PAS and where the child has
been abused or misused by the
rejected parent. A differential diag-
nosis regarding the presence of
abusive behavior on the part of the
rejected parent in terms of psycho-
logical maltreatment, neglect, physi-
cal or sexual abuse, or domestic vio-
lence is thus required.

MIXED SUPPORT FOR PAS
Since Gardner first introduced

the notion of PAS, there has been
widespread controversy. Often, the
heated debate has revolved around
questions concerning: 1) historic
issues, 2) the theoretical construct,
3) measurement and validity, 4)
alternative explanations, and 5)
practical limitations. 

Historic Questions
With respect to historic issues,

most revolve around publication
and validity. Gardner initially self-
published his doctrine of PAS. Fur-
thermore, he did not initially sub-
ject his theory of PAS to rigorous
peer review or empirical validation.
Thus, the specter of financial inter-
ests and self-promotion still
abound12 among detractors.

However, supporters of PAS
point out that despite initial lack of
peer review and empirical sup-
port, PAS may be a valid concept
that has recently undergone more
rigorous peer review and attempts
at validation. Supporters of PAS
draw the analogy to the heliocen-
tric theories of Copernicus, who
postulated that the earth revolves
around the sun and self-published
the same in De Revolutionibus
Orbium Coelestium. They point to
the fact that Copernicus did not

subject his idea to peer review or
empirical validation. However,
recent research has generally tend-
ed to support his notion!

Theoretical Construct Questions  
With respect to ongoing ques-

tions concerning the theoretical
construct detractors point to the
fact that PAS is not listed in the cur-
rent Diagnostic and Statistical Man-
ual of Mental Disorders13 (DSM),
which is commonly used for the
diagnosis and treatment of psycho-
logical/psychiatric problems.

Furthermore, detractors state
that the notion of PA as a syndrome
is a misnomer because a syndrome
by definition is a group of symp-
toms associated with a malady that
is created and found in the same
individual. However, parent alien-
ation is created by behaviors that
occur outside of the individual (i.e.,
alienation is created by the parent
but expressed in the child). Thus,
they question if PAS can be a true
syndrome because the malady is
not created and found in the same
individual. 

Supporters of PAS point out that
these two criticisms (i.e., presence
in the DSM and nomenclature) are
rather superficial. They point to the
fact that the DSM is a reference
guide and not research validated.
Rather, the DSM is largely a guide
for insurance reimbursement and
treatment. As such, the presence or
absence of a diagnosis or syndrome
such as PAS is not indicative of a
syndrome’s validity,14 and should
have no bearing on the court.

Furthermore, they point out that
the use of the word “syndrome” has
a different meaning when used in
context within the legal communi-
ty. For example, lawyers and psy-
chologists may use the phrase “bat-
tered spouse syndrome,” where the
locus of the creation (i.e., the bat-
terer) is different than the victim
(i.e., the spouse).

Furthermore, supporters of PAS
point to the fact that the use of the
word “syndrome” does not negate
more precise psychological diagno-

sis that can be used, such as post-
traumatic stress disorder, in the case
of the battered spouse or adjust-
ment disorder in cases involving
PAS.

Measurement Questions
Two of the most vexing prob-

lems concerning PAS deal with
empirical validation and measure-
ment. 

Detractors of the notion of PAS
point to the fact that there is a lack
of consistent empirical validation
concerning the basic theory of
PAS.15 For example, some studies
indicate that poor parenting behav-
iors of both parents, as well as vul-
nerability within the child, con-
tributed to the symptoms of PAS
within the child.16

Similarly, in addition to the gen-
eral theory, detractors point to the
fact that there are no widely accept-
ed or validated objective psycho-
metric instruments that reliably and
consistently actually measure PAS
in the child or PA on the part of the
parent. 

In contrast, supporters of the
notion of PAS point to other data
that supports the notion of PAS. For
example, Baker has shown convinc-
ing empirical evidence to support
the construct validity of the eight
symptoms of PAS.17

Similarly, Dr. Carlos A. Rueda18 has
shown a high degree of inter-rater
reliability concerning PAS that can
be interpreted to indicate that pro-
fessionals are able to consistently
identify symptoms of PAS. This
would support the notion that PAS
is a valid concept. To paraphrase
Justice Potter Stewart’s remark, “I’m
not sure what pornography (or PA)
is, but I do know it when I see it.”

Some supporters have also
adapted their evaluations to avoid
psychometric criticism19 and legal
questioning in regards to PAS.
Instead of supporting the general
notion of PAS as a syndrome, some
psychologists cite: 1) individual
examples of alienating behavior on
the part of the parent and the
child’s related statements/behaviors,
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and 2) related case data including
the parents underlying personality
characteristics as measured on the
Minnesota Multiphasic Personality
Inventory-2 (MMPI-2). Thus, they
are able to ascribe the behavior of
the parent to an underlying person-
ality issue without needing to
address the issue of PAS.

IMPLICATIONS FOR
MATRIMONIAL ATTORNEYS

From a psychological perspec-
tive, the notion of PAS and PA pre-
sents many practical challenges for
the attorney who practices matri-
monial law. 

First, psychologists are not uni-
form in their interpretation or sup-
port of PA and PAS. Some steadfast-
ly believe that PA and PAS exists,
while others do not. This conflict is
often fueled by the extreme voices
of defenders and detractors who
advocate for their position with
more enthusiasm than reason or
research.

Regardless, this lack of uniformi-
ty and objective psychometric mea-
surement gives rise to questions of
an evidentiary nature20 based upon
the Daubert21 standard and the
Frye22 standard. 

As a result of these strident voic-
es and evidentiary questions, there
appears to be a growing number of
psychologists who support a move-
ment away from the terms PA and
PAS as a specific syndrome toward
the identification of specific “alien-
ating behaviors” on the part of the
parents.23 These psychologists often
take into account: 1) alternative
explanations for the child’s behav-
ior, 2) reasons for the alleged alien-
ating behaviors in the larger con-
text of the case, 3) situational fac-
tors such as abuse, and 4) the
impact of the parents’ underlying
personality. These psychologists
also support the need for ongoing
research in the field and appear less
dogmatic in their approach24

Second, an attorney involved in a
case where there are allegations
that involve PAS or PA will want to
ascertain the orientation of any cur-

rent or future expert because it will
have direct bearing upon the case.
Specifically, the expert’s orientation
will logically have significant ramifi-
cations because it will impact on
the lens through which they view
the case and write the report.

Similarly, attorneys need to
explicitly identify the expert’s bias
and orientation because it will likely
affect the parties’ choices during the
litigation, the parties’ psychological
resolution of the case, and parties’
ability to deal with custody arrange-
ments in a forthright fashion.

Furthermore, if the case goes to
trial, the attorney may want to make
any expert’s orientation clear
through the voir dire to increase
the judge’s understanding of the
case. Specifically, the attorney may
want to elucidate the expert’s
potential bias, basis, and limits to
their conclusions. Any expert
should be able to perform this task
as specified by the Specialty Guide-
lines for Psychologists Custody/
Visitation Evaluations.

Third, regardless of the psychol-
ogist’s orientation toward PA and
PAS, it is important that: 1) the psy-
chologist is trained and experi-
enced in evaluating children, and 2)
they avoid multiple examinations of
the child(ren).25 Although a criminal
case, attorneys only need to reflect
back on the 1985 tragic case of Wee
Tot Daycare Center and Margaret
Kelly Michaels to appreciate this
conclusion.

Fourth, attorneys can directly
affect the parties’ ability to comply
with the parenting plan on a post-
judgment basis. Although psycho-
logical research overwhelmingly
shows that children do best with
maximum exposure to both par-
ents,26 any matrimonial attorney
knows that parents’ later behavior
is not always supportive of maxi-
mum exposure. Therefore, on a log-
ical basis, an attorney’s ability to
provide and support a highly speci-
fied parenting plan might preemp-
tively reduce alienating/non-sup-
portive behaviors. 

Fifth, in cases where alienat-

ing/non-supportive behaviors are
suspected, it is in the children’s psy-
chological interest that a pendete
lite parenting plan be established to
deal with ongoing conflict and
alienating behaviors as early as pos-
sible. This conclusion is based upon
the fact that research clearly and
consistently indicates that ongoing
conflict between the parties is
detrimental to the long-term psy-
chological adjustment of the child.27

Finally, in cases where there is
ongoing alienation, reunification
therapy appears to be of benefit.28

However, it should be noted that
reunification therapy is different
than parenting coordination. Par-
enting coordination (which
requires a separate article) often
has a broader focus than reunifica-
tion therapy that strictly focuses on
attempting to heal the relationship
between the parent(s) and
child(ren).

Thus, the issues of parent alien-
ation and parent alienation syn-
drome remain controversial. While
psychologists look to validate and
elucidate the concept, attorneys
need to be aware that PA and PAS
may not necessarily meet strict evi-
dentiary standards. Attorneys may
also wish to assist their clients
through proactive choice of
experts and careful questioning
through the voir dire. Similarly,
when non-supportive behavior is
suspected (as opposed to PA or
PAS) a highly specified parenting
plan or reunification therapy may
be needed. �
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Parenting coordination is a
child-focused alternative dis-
pute resolution process in
which a qualified impartial

person with mediation training and
experience assists high-conflict par-
ents to implement their parenting
plan. Parenting coordination is a
response to the substantial number
of children caught in the middle of
custody disputes and post-divorce
litigation.1 According to the Associa-
tion of Family and Conciliation
Courts (AFCC) Task Force on Parent
Coordination (2002), “[p]arent
coordination is an innovative
approach which has been repeated-
ly recommended in the profession-
al literature as a means to deal with
high conflict and alienating families
in domestic relations proceedings
before the Court.”2

A number of states are defining
the role of parenting coordinator in
their statutes. In March 2007, the
Supreme Court of New Jersey
approved the operational details of
a parenting coordinator pilot pro-
gram for implementation in four
vicinages—Bergen, Middlesex, Mor-
ris/Sussex and Union counties. As
described in the overview section
of the program standards, as set
forth by the Administrative Office
of the Courts:

[a] Parenting Coordinator is a quali-
fied neutral person appointed by the
court, or agreed to by the parties, to
facilitate the resolution of day-to-day
parenting issues that frequently arise
within the context of family life when
parents are separated. The courts
may appoint a Parenting Coordinator
at any time during a case involving
minor children after a parenting plan
has been established when the par-

ties cannot resolve these issues on
their own. The Parenting Coordina-
tor’s goal is to aid parties in monitor-
ing the existing parenting plan,
reducing misunderstandings, clarify-
ing priorities, exploring possibilities
for compromises and developing
methods of communication that pro-
mote corroboration in parenting. The

Parenting Coordinator’s role is to
facilitate decision making between
the parties or make such recommen-
dations, as may be appropriate, when
the parties are unable to do so. One
primary goal of the Parenting Coordi-
nator is to empower parents to devel-
op and utilize effective parenting
skills so that they can resume the par-
enting and decision making role
without the need for outside inter-
vention. The Parenting Coordinator
should provide guidance and direc-
tion to the parties with the primary
focus on the best interests of the
child by reducing conflict and foster-
ing sound decisions that aid positive
child development.3

Parenting coordinators are
viewed as being in a unique posi-
tion to help the overburdened legal
system deal with the needs of high-
conflict families in ways that
judges, attorneys, guardian ad
litems (assuming they are attor-
neys) and psychotherapists cannot.
What is unique about parenting

coordinators is that they are given a
certain amount of decision-making
authority; they have access to the
families; and they possess the thera-
peutic skills and expertise to pro-
mote behavioral change in the par-
ents for the best interests of their
children.4 The chart on the follow-
ing page demonstrates the unique

position parenting coordinators
have in comparison to judges, attor-
neys, guardian ad litems (who are
attorneys) and psychotherapists.5

Two pioneers in the parenting
coordination movement have been
Carla Garrity and Mitch Baris, who
wrote the first book on parenting
coordination, titled Caught in the
Middle: Protecting the Children of
High Conflict Divorce (1994).7

According to Garrity and Baris, a
parenting coordinator is a profes-
sional who has a unique back-
ground in both family law and psy-
chotherapy. It is generally agreed by
experienced parenting coordina-
tors that those who fulfill this role
most effectively with high-conflict
families are either forensic mental
health practitioners (psychologists
or social workers) or attorneys with
a mental health background, so
long as the professional has media-
tion and parenting coordination
training. Parenting coordination is a
quasi-legal, mental health alterna-
tive dispute resolution process that

The Role of the Parenting Coordinator
by Linda A. Schofel

Parenting coordinators are viewed as being in a unique
position to help the overburdened legal system deal
with the needs of high-conflict families in ways that
judges, attorneys, guardian ad litems (assuming they
are attorneys) and psychotherapists cannot. 
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combines assessment, education,
case management, conflict manage-
ment and some decision-making
functions.8

The parenting coordinator has
varied functions, such as assisting
parents in developing a detailed
parenting plan and/or monitoring
parents’ compliance with their
agreement or court order, mediat-
ing child-related disputes between
the parents, teaching parents how
to minimize conflict, teaching par-
ents effective communication skills
and advising parents about chil-
dren’s issues in divorce and child
development. In performing their
unique role, parenting coordina-
tors, with authorization from the
parents, must often consult with
other professionals working with
the family. If a parent refuses to sign
an authorization form and the par-
enting coordinator believes that
contact with a particular profes-
sional is crucial, this lack of cooper-
ation can be conveyed to the attor-
neys and clients, who can then con-
vey it to the court.

It has been suggested that par-
enting coordinators should be used
in situations where parents have
severe personality/character disor-
ders, are locked in ongoing impass-
es and are chronically litigating; par-
ents have difficulty in making
important mutual and timely deci-
sions, requiring assistance coordi-

nating their parenting efforts, but
who have minimal characterlogical
disorders (e.g., someone who does
have some ability to take responsi-
bility for his/her actions); potential-
ly abusive situations where there
are ongoing but unsubstantiated
allegations of abuse (of child, of
other parent or both); and parents
have demonstrated intermittent
mental illness.9

The Association of Family and
Conciliation Courts (AFCC) has
been very active in defining the
role of parenting coordinators.
According to the AFCC Guidelines
(2005), “[t]he overall objective of
Parenting Coordination is to assist
high conflict parents to implement
their parenting plan, to monitor
compliance with the details of the
plan, to resolve conflicts regarding
their children and the parenting
plan in a timely manner and to pro-
tect and sustain safe, healthy and
meaningful parent/child relation-
ships.” High conflict, by one state
statute, has been defined as follows:

any action for divorce, paternity, or
guardianship where minor children
are involved and the parties demon-
strate a pattern of ongoing (a) litiga-
tion, (b) anger and distrust, (c) verbal
abuse, (d) physical aggression or
threats of physical aggression, (e) dif-
ficulty communicating about and
cooperating in the care of their chil-

dren, and (f) conditions that in the dis-
cretion of the court warrant the
appointment of a Parent Coordinator.10

APPOINTMENT OF A PARENTING
COORDINATOR

According to the Parenting Coor-
dinator Pilot Program implementa-
tion guidelines approved by the
New Jersey Supreme Court in
March 2007, the court, after finding
good cause shown or upon agree-
ment of the parties, may appoint a
parenting coordinator in any action
involving parenting responsibility
or parenting time of a minor child.11

The appointment may be made at
any stage in the proceeding after
entry of an order establishing child
custody and/or parenting time.12 In
this state, the court may not
appoint or consent to the appoint-
ment of a parenting coordinator in
any case with an active temporary
or final restraining order issued pur-
suant to the Prevention of Domes-
tic Violence Act.13

There are a number of experi-
enced parenting coordinators who
disagree with this prohibition,
believing that certain parents with
restraining orders are in great need
of a referee to help deal with par-
enting issues. The parties may agree
to a specific person to serve as the
parenting coordinator upon the
court’s approval or the court may
appoint a parenting coordinator
from an approved roster, which is
maintained by the Administrative
Office of the Courts.14 Appointing a
parenting coordinator does not
diminish the court’s exclusive juris-
diction to decide fundamental
issues of custody, parenting time, or
support and its authority to manage
and control the case.15

The court may order the
appointment of a parenting coordi-
nator upon application of either
party, upon a joint application or on
its own motion.16 Although most
parenting coordinators are either
appointed or selected post-judg-
ment, using a parenting coordinator
during the pendency of a case can
be very helpful. For instance, in

PROFESSIONAL AUTHORITY ACCESS CLINICAL SKILLS

Judge Yes ? No*

Attorney No No No

Guardian ad Litem Some Yes No**

Psychotherapist No*** ? Yes

Parenting
Coordinator

Some Yes Yes****

* A judge may have clinical expertise, though it is not required
** Assuming the professional does possess a mental health background, then

he or she would possess clinical skills.
*** Psychotherapists may have some authority if agreed to by the parties.
**** Assuming the parenting coordinator is a practicing mental health

professional or is an attorney with a mental health background.6
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some cases that are not terribly
high-conflict, a parenting coordina-
tor, especially in non-pilot counties,
can establish the custody and par-
enting time schedule with consent
of the parties. In such cases, the par-
enting coordination process can
obviate the need for a costly cus-
tody evaluation and potential cus-
tody trial. In other pendente lite sit-
uations in which there is high con-
flict, a parenting coordinator can
help the court understand if the
major source of the conflict is dri-
ven more by one party.

Since the court is already
involved in the case, positions can
be advanced using the input from
an objective and impartial parent-
ing coordinator. However, parent-
ing coordinators, unless instructed
otherwise by the court, should con-
vey their assessment and observa-
tions directly to the attorneys and
clients, rather than directly to the
court.

AREAS OF DECISION-MAKING
AUTHORITY

Pursuant to the New Jersey Par-
enting Coordinator Pilot Program,
the order of appointment of a par-
enting coordinator may specify
those matters the parenting coordi-
nator is authorized to address. The
order of appointment may also
specify which recommendations
will be immediately effective and
which will require court review by
the filing of a motion before taking
effect.17

It is customary practice that a
parenting coordinator’s recom-
mendation is non-binding, and
either an objecting party may file a
motion to request that the recom-

mendation not be implemented or
the party supporting the recom-
mendation may file a motion to
ask that the recommendation be
implemented. There are some
experienced parenting coordina-
tors, however, who believe that
parties would benefit by avoiding
litigation if the recommendation
automatically becomes binding if
the opposing party does not file
an application with the court for a
different determination within a
defined time frame.

The order of appointment may
authorize the parenting coordina-
tor to make recommendations to
the parties and/or attorneys, to
implement an agreement between
the parties, or to make a recom-
mendation during time-sensitive
circumstances. By way of illustra-
tion, but not limitation, the order of
appointment may authorize the par-
enting coordinator to make recom-
mendations regarding the following
areas:18

A. Minor alterations to or clarifica-
tions of parenting time/access
schedules or conditions with
respect to weeknights, week-
ends, holidays or vacation par-
enting time that do not substan-
tially alter the existing parenting
plan

B. Transitions/exchanges of the
children, including date, time,
place, transporter and means of
transportation

C. Healthcare management, includ-
ing medical, dental, orthodontic
and vision care

D. Implementation of any custody
and parenting time order

E. Child rearing issues, such as man-

ner of discipline
F. Child care arrangements such as

day care, babysitting or both
G. Referral to professionals who

may help improve family func-
tioning, such as psychotherapists
or other mental health
providers, including substance
abuse assessment/treatment, psy-
chological testing or assessment,
or counseling for the parents
and/or children

H. Parenting classes for either or
both parents

I. First and last dates of summer
vacation

J. Schedule and conditions of com-
munication between a parent
with the child(ren) when the
child(ren) is(are) not in that par-
ent’s care, including telephone,
cell phone, pager, fax and email
communication

K. Selection and scheduling of
activities such as educational
programs, day care, tutoring,
summer school, special educa-
tion instruction, academic test-
ing and programs or other major
educational decisions

L. Enrollment in enrichment and
extracurricular activities, includ-
ing camps and part-time jobs

M.Religious observances and edu-
cation, but not choice of reli-
gion19

N. Issues involving the children’s
clothing, equipment and person-
al possessions

O. Communication between the
parents about the children,
including telephone, fax, text-
messaging, email, notes in back-
packs, etc.

P. Role of and contact with the par-
ents’ significant others and
extended families

Q. Minor financial issues, such as
payment for the children’s
extracurricular activities, day
care services, transportation
between households, etc.

R. Children’s miscellaneous travel
issues, including travel arrange-
ments, whether they can travel
alone, passport arrangements,
etc.

It is customary practice that a parenting coordinator’s
recommendation is non-binding, and either an
objecting party may file a motion to request that the
recommendation not be implemented or the party
supporting the recommendation may file a motion to
ask that the recommendation be implemented.
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LIMITATIONS ON DECISION-
MAKING AUTHORITY

In most states that use parenting
coordinators, there are limitations
on their decision-making authority.
Typically, each jurisdiction defines
the area and degree of authority,
including limitations, granted to the
parenting coordinator.20 The New
Jersey Parenting Coordinator Pilot
Program guidelines specifically indi-
cate that the parenting coordinator
may not make any modification to
any order, judgment or decree,
unless all parties agree and enter
into a consent order.21

Although the pilot program guide-
lines do not specify the limitations of
the parenting coordinator’s authority
in detail, it is understood by parent-
ing coordinators that there are cer-
tain areas in which a parenting coor-
dinator may not make recommenda-
tions. By way of illustration, but not
limitation, a parenting coordinator
may not make recommendations
regarding the following areas:

A. Determining or resolving major
financial issues, such as child
support

B. Modifying a prior parenting
plan, decree or order in a man-
ner that would reduce the total
parenting time of either parent
or that would change the desig-
nation of parent of primary resi-
dence

C. A determination of parenting
plan or orders22

D. Permitting the relocation of the
residence of the child or permit-
ting the removal of the child
from the state of New Jersey23

E. Determining which religion the
children will be raised

F. Creating binding parenting
orders24

QUESTIONABLE AREAS OF
DECISION-MAKING AUTHORITY

Given that the New Jersey Par-
enting Coordinator Pilot Program is
fairly new, there are areas the par-
enting coordinator may be asked to
address, but which may not be
appropriate for the parenting coor-

dinator to address. These could be
considered questionable areas of
the parenting coordinator’s deci-
sion-making authority. For instance,
a parenting coordinator was
involved in a matter in which she
believed that one parent should
have supervised visitation, but was
unsure if she had decision-making
authority in this area. Accordingly,
the parenting coordinator wrote a
letter to the attorneys recommend-
ing that there be supervised visita-
tion and the reasons therefore. In
that case, the parent who was not
recommended to have supervision
filed a motion so the court could
make a determination.

In another matter, the parenting
coordinator believed one parent’s
parenting time should be suspend-
ed pending a psychological evalua-
tion of that parent and crisis inter-
vention for the parties’ two chil-
dren. Recognizing that a parenting
coordinator cannot make a recom-
mendation limiting the parenting
time of a parent, the parenting coor-
dinator corresponded with the
attorneys setting forth her concerns
regarding the well-being of the chil-
dren, while recommending that the
one parent have a psychological
evaluation and that the children be
offered crisis intervention. Based
upon that letter, an order to show
cause was filed by the other parent.

In one matter, an issue was pre-
sented to the parenting coordinator
regarding whether the noncustodi-
al parent should be permitted to
have his sons ride on his motorcy-
cle with him. In that case, the moth-
er who was the parent of primary
residence feared for her children’s
safety. After considering the request
for a recommendation, the parent-
ing coordinator recommended that
the father not have his sons as pas-
sengers on his motorcycle until
they reached the age of majority.
The parenting coordinator indicat-
ed, however, that she recognized
the father had a legal right to have
his sons as passengers, and stated
that as parenting coordinator she
did not have the authority to deny

the father his legal right. The par-
enting coordinator expressed con-
cern that if she recommended that
the father be able to have his chil-
dren on his motorcycle, the mother,
despite her valid concerns, would
not challenge the parenting coordi-
nator’s recommendation. The par-
enting coordinator thus provided
her thoughts and suggested that the
father ask the court for a determi-
nation.

Some lawyers and parenting
coordinators question whether a
parenting coordinator may draft a
detailed parenting plan pendente
lite before there is either a court
order or a parenting agreement. In
one such instance, the parties
agreed regarding who would be the
parent of primary residence, but
were undecided regarding exactly
how much time the parent of alter-
nate residence would have with the
children. This matter was then
referred back to the attorneys for
resolution. In other similar situa-
tions, as stated previously, some par-
enting coordinators, especially
lawyers, may feel comfortable draft-
ing a consent order as long as the
clients understand their due
process rights to a custody evalua-
tion and trial, and the attorneys also
sign the consent order.

Of course, if the parents do not
agree to custody and parenting time,
the parenting coordinator is not
authorized to make recommenda-
tions regarding this major decision.

It is also questionable whether a
parenting coordinator may draft a
consent order regarding accepted
recommendations. In one such
instance, the parenting coordinator
made recommendations regarding
the noncustodial parent’s parenting
time with the child upon his relo-
cation to a nearby state. The parties
accepted the parenting coordina-
tor’s recommendations and, after
memorializing those recommenda-
tions in an email, one parent asked
that the parenting coordinator set
forth the terms in a consent order.
In that instance, unsure of her
authority to comply with the
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request because of the particular
facts in that case, the parenting
coordinator opined that the con-
sent order should be drafted by the
attorneys involved in the matter.

In another instance, the parties
who had agreed that their children
would be raised Jewish did not
agree regarding whether they
would receive their religious educa-
tion in a reform temple or conserv-
ative temple. The parenting coordi-
nator decided to address the ques-
tion presented, by understanding
the interpersonal dynamics of the
parties and by using case law. The
parenting coordinator made sure
the parties were aware that they
could seek judicial determination if
either did not accept the recom-
mendation, and that such potential
rejection of the recommendation
would not be considered as unco-
operative behavior.

ROLE AND RESPONSIBILITIES
FOR PARENTING COORDINATORS

Parenting coordinators must be
active and decisive in their inter-
ventions with parents regarding
child-related issues. This means that
the parenting coordinator at times
must be forceful in order to accom-
plish necessary behavioral changes
in one or both of the parents. Some
parents may view this behavior on
the part of the parenting coordina-
tor as biased, partial or non-objec-
tive. However, the parenting coordi-
nator must have thick skin and be
able to be firm in recommending
concrete behaviors and behavioral
changes. The parenting coordinator
deals with current issues only, and
must be focused on those issues
and interactions without exploring
issues related to the past, family of
origin or symptomotology.25

According to the AFCC guidelines
(2005), a parenting coordinator is
not a custody evaluator, a lawyer or a
therapist for either of the parties or
their children. Although the parent-
ing coordinator is not a mediator,
parenting coordinators use media-
tion skills. It is important for parent-
ing coordinators to mediate parent-

ing concerns in order to reach agree-
ments. If the parents cannot reach an
agreement, the parenting coordina-
tor will need to make a recommen-
dation if it is within the scope of his
or her decision-making authority. If
the issue is outside the scope of
decision-making authority, the par-
enting coordinator needs to direct
the parties to their attorneys.

The specific roles and functions
of the parenting coordinator as set
forth in the AFCC Task Force on Par-
enting Coordination (2005) and
Susan Boyan and Ann Marie Termini
are as follows:26

A. The parenting coordinator
serves as an assessment function
in the following ways:
• Review custody evaluations,

relevant records, interim or
final orders, information from
interviews with parents and
children and other collateral
sources;

• Assess the family’s overall
functioning;

• Assess the child’s emotional
functioning and the emotion-
al impact of parental behav-
iors on the child;

• Assess each parent’s overall
personal intrapsychic func-
tioning (i.e., occurring within
one’s personality);

• Assess the interpersonal rela-
tionship of the parents and
their degree of cooperation or
conflict;

• Assess the sources and degree
of outside influence, includ-
ing grandparents, stepparents,
siblings and significant oth-
ers; and

• Assess the communication
styles and the impasses in
reaching consensus and evalu-
ate the need for outside refer-
rals.

B. The parenting coordinator serves
an educational function in the
following ways:
• Educate the parties about

child development and chil-
dren’s issues in divorce;

• Educate the parties about

divorce research and the
impact of parental conflict on
their child’s development and
adjustment to their divorce;

• Identify each parent’s contri-
bution to parental conflict and
present this to the parties;

• Identify each parent’s nega-
tive belief about the other
parent and explain how this
undermines their ability to
reach consensus; and

• Teach parents effective com-
munication skills, conflict res-
olution skills, negotiation skills
and anger management skills.

C. The parenting coordinator
serves in a coordination/case
management function as follows:
• Work with and consult with

the professionals and systems
involved with the family (for
example, mental health, health-
care, social services, education-
al and legal), and the extended
family, including stepparents
and significant others;

• Record and monitor family
progress and compliance;

• Identify the therapy that is
needed for family member(s)
and make recommendations
for educational and therapeu-
tic resources, such as parent-
ing classes, family therapy,
supervised visitation, drug and
alcohol assessment, random
drug and alcohol screening;
Alcoholics Anonymous and
anger management classes;

• Assure that there is parental
compliance with court orders
or their agreements;

• Assess and maintain the
child’s emotional and physical
safety;

• Monitor parenting time
arrangements and, if and
when necessary, alter the
arrangements in order to
reduce parental conflict;

• Ensure parental access to the
children; and

• Enforce appropriate parental
conduct.

D. The parenting coordinator
serves in a decision-making func-
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tion. When parents are unable to
decide or resolve disputes on
their own, the parenting coordi-
nator is authorized to make deci-
sions to the extent described in
the court order, or to make
reports or recommendations to
the parties, attorneys and court
for further consideration. In
almost all situations, unless
agreed to otherwise by the par-
ties, attorneys and the court, the
parenting coordinator’s recom-
mendations are non-binding. Par-
ties engaged in the parenting
coordination process do not lose
their due process rights to have a
court render binding decisions.

However, experienced parenting
coordinators believe that in order to
be effective in their difficult role,
they need the court to support
them. This is particularly so in cer-
tain situations where a difficult par-
ent, without the consent of the other
parent, arbitrarily and without merit
seeks the termination of the parent-
ing coordinator or the parenting
coordination process altogether.27

CLARIFYING THE PARENTING
COORDINATOR’S ROLE IN A
LEGAL DOCUMENT

Before beginning the parenting
coordination process in any partic-
ular case, the parenting coordinator
must have a clear sense of his or her
role and responsibilities.  This may
be set forth in a court order or in
the parties’ settlement agreement.
The New Jersey Parenting Coordi-
nator   Pilot Program has included a
specific form of order appointing a
parenting coordinator, which the
parenting coordinator should
receive before initiating contact
with the parties.

In the event a parenting coordi-
nator is contacted to serve in that
role, it is important to either receive
the specific court order or to ask
the court to specifically address its
expectations in a written form.  In
the event a court order or settle-
ment agreement is not clear, the
parenting coordinator has several

options to address the issue:28

1. The parenting coordinator may
contact both attorneys and ask
them to either prepare or revise
the court order or settlement
agreement. Recently, a parenting
coordinator was appointed in a
matter in which there was a final
restraining order, in addition to
being asked to make recommen-
dations regarding the amount of
time the parent of alternate resi-
dence would have with the
minor child. Recognizing this
was a case in which there was a
final restraining order and that
there was an evaluation compo-
nent of the order, the parenting
coordinator presented the issues
to the attorneys, suggesting that
they confer with the court and
change the order of appointment
from that of parenting coordina-
tor to that of guardian ad litem.

2. If the parenting coordinator is
ordered by the court, contact the
law clerk and explain the situa-
tion if there is a problem with
the court’s order. It is best to try
to clarify the role with the law
clerk, rather than with the judge
because it may be considered an
ex parte communication. How-
ever, the judge has discretion to
clarify a court order with the
parenting coordinator. In a
recent matter, a parenting coor-
dinator was appointed with the
assignment to make recommen-
dations regarding parenting time
for the noncustodial parent after
he moved out of state. Because a
recommendation under those
circumstances would necessarily
reduce and significantly change
that parent’s parenting time, the
parenting coordinator needed to
clarify her role with the court.

3. Request that the parties contact
their attorneys to ask that an
order or agreement be entered
by the court. In one current case,
the attorneys referred the parties
to a parenting coordinator in
order to help implement a
detailed parenting plan. The par-

enting coordinator, before agree-
ing to undertake the task, pro-
vided the clients with a form of
order, as set forth by the Admin-
istrative Office of the Courts, to
forward to their attorneys for fil-
ing with the court.

CONCLUSION
Parenting coordination is a valu-

able program for the family part
and, indeed, for divorcing parents
and their children. Experienced par-
enting coordinators have found the
process to be extremely beneficial
to some parents and their children.
This assessment is derived from the
expression of appreciation by the
parents and/or children and by the
reduction of future litigation, espe-
cially by otherwise very litigious
parties.

Certainly, the process is very
effective when both parties agree
to use the process and both find the
parenting coordinator to be fair and
impartial. Other instances when the
process is particularly effective is
when otherwise uncooperative par-
ties believe the parenting coordina-
tor has authority and/or the parent-
ing coordinator has the support of
the judge involved in the case.

As the use of parenting coordi-
nators becomes more widely used,
the judicial, legal and mental health
systems will need to find effective
ways to work collaboratively to
achieve the best results for children
and families. �
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consciously utilized my life experi-
ences to articulate issues within
our family practice as an illustra-
tion that all of our clients have real
family issues that often require
imaginative legal reasoning, often
within a difficult factual matrix. It
is that ever-changing factual matrix
of family within the confines of our
evolving legal system that requires
a publication such as this to con-
tinue to promote and effectively
articulate the cutting-edge issues,
which we deal with each day in our
practice. Thus, in an effort to spark
debate and promote positive
changes in our system, I have writ-

ten about mandatory economic
mediation, child support guide-
lines, preliminary disclosure state-
ments (for my fellow ‘older’ col-
leagues), case information state-
ments, open adoptions and domes-
tic violence during my tenure. Top-
ics such as these require constant
examination, since they are ever-
evolving as our world and family
unit change.

Change is a good thing. It effec-
tively promotes positive aspects of
thought and experience, and dis-
cards those that are less useful.
Change promotes a new, invigorat-
ing environment for collaborative
thought, and it is with that sense I
now formally become an editor-in-
chief emeritus, like my colleague

and good friend, Lee. (Don’t worry;
you are not getting rid of us. We will
still write for the periodical, which
we continue to believe is a vital part
of family practice in New Jersey.)

I thank all of the past members
of the editorial board and all of the
individuals who helped me succeed
as the editor-in-chief of this publica-
tion. I look back on our collective
work as something we all can be
extremely proud of, and something
I know will continue under the
leadership of Chuck and Brian. I
congratulate both of them on their
well-deserved recognition, and look
forward to the continued success of
an essential part of the family law
practice in New Jersey: the New Jer-
sey Family Lawyer. �

Editor-in-Chief Column
Continued from page 6
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SUMMARY OF REPORT
The mission of the Subcommit-

tee on Children’s Rights is to make
a difference in the lives of children
whose parents are getting divorced
or separating, or who are involved
in custody and/or parenting time
disputes. The work of the subcom-
mittee focused on FM and FD cus-
tody cases, and on those DV cases
in which custody and parenting
time are determined.1 The subcom-
mittee will not be addressing chil-
dren in court (Division of Youth and
Family Services or DYFS) matters. 

The subcommittee identified a
number of issues, some of which
were addressed this year, and many
of which subcommittee members
believe are matters for future study
next year. The following topics were
the focus of this year’s activities:

1. Should there be limits on the
number of experts in contested
custody cases? Should Rule 5:3-3
be revised, and if so, how? Specif-
ically, the subcommittee consid-
ered whether the rule should be
changed to require that courts
appoint one custody expert ini-
tially and permit the parties to
obtain their own experts only
upon application with a showing
that further evaluation is in the
child’s best interests. The general
consensus was that the family bar
and the mental health community
should be engaged in an orga-
nized, on-going dialogue to
address this issue.

2. Custody neutral assessments
(CNAs): what are they; how
should they work; how do they

work? CNAs have historically
been utilized in Burlington Coun-
ty. Some judges in Ocean and Mer-
cer counties have more recently
ordered CNAs. A program to insti-
tute use of CNAs is being estab-
lished in Middlesex County. The
subcommittee sought informa-
tion to assess the effectiveness of
CNAs and barriers to more wide-
spread implementation. 

3. Programs to help children
involved in custody disputes and
supervised parenting programs
outside the court programs. The
subcommittee researched and
collated this information for use
by the bench and bar. 

4. The subcommittee recently
began to explore ways to help
parties resolve custody disputes
without litigation. One recom-
mendation for cases in which cus-
tody is contested at the outset is
to require parties to spend sever-
al sessions with a ‘child specialist’
prior to engaging experts to con-
duct best interest evaluations.

APPOINTMENT OF EXPERTS
New Jersey has limited court

rules regarding the appointment of
custody experts. The subcommittee
expressed concern regarding the
potential negative impact that
numerous evaluations may have on
children. Members of the subcom-
mittee raised and discussed several
questions, including: 

• Do custody evaluations have a
negative impact on children? 

• Should there be a limit on the
number of experts in contested

custody cases? 
• Should there be a change in the

Court Rules or a standardized
protocol requiring one expert
initially (either court-appointed
or selected by consent of the par-
ties), before parties are permitted
to select their own experts? 

• Should there be standardized
protocols for completion of
reports, and for communication
by experts with counsel, parties
and the court?

To help inform the dialogue, the
Young Lawyers Subcommittee of
the Family Law Section Executive
Committee conducted extensive
national research and found there is
a lack of uniformity among the
states in how experts are selected
and the number of evaluations that
are permitted. The subcommittee
wishes to express its sincere thanks
to those young lawyers who con-
ducted this research. Their time and
effort was very much appreciated.

Eight forensic psychologists, each
with substantial experience con-
ducting custody evaluations,
worked with the subcommittee and
provided valuable feedback on this
issue. There was a consensus among
them that it is better to start with
one expert. They all expressed a
preference for being a joint, rather
than a ‘partisan’ expert, citing the
stress on the child of multiple inter-
views, the potential for a story to
change as more interviews are con-
ducted over time, and a child’s pen-
chant for skewing the story depend-
ing on whether they are talking to
Mom’s expert or Dad’s expert.

Report to the Family Law Section
Executive Committee From the Children’s
Rights Subcommittee
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The subcommittee focused on
“the Florida Rule,”2 which directs
initially that one expert be court
appointed or agreed upon by the
parties. After the initial evaluation,
either party may seek further evalu-
ation, which the court may grant
upon a showing that such evalua-
tion, testing, etc., is in the child’s
best interests.

With the input of the mental
health professionals, the subcom-
mittee identified reasons both in
support of starting with one neutral
evaluator and concerns about such
a process. 

REASONS TO SUPPORT STARTING
WITH ONE NEUTRAL EVALUATOR:
• Limiting the number of interview/

interventions so the process does
not “get muddied.” 

• Making the process faster and
less expensive.

• Encouraging the parties to be
less likely to seek another evalu-
ation, thereby promoting settle-
ment earlier. Any subsequent
evaluation/assessment would be
based upon the children’s best
interests and need not be anoth-
er full-blown evaluation.

• Fostering the experts’ preference
of being neutrally appointed. 

CONCERNS ABOUT STARTING
WITH ONE NEUTRAL EVALUATOR:
• If starting with one neutral evalu-

ator, that expert’s report may
carry more weight than the
weight given to a partisan expert. 

• A party who rejects a neutral
evaluation would request anoth-
er expert, which may prolong the
case. There is a need for clear,
established timeframes for engag-
ing experts to avoid delays.

• If both parties are dissatisfied
with a neutral evaluation they
can end up with three evalua-
tions—one neutral report and
two partisan reports. 

• This need not be mandatory. It
can start with a presumption for
one expert and then, as in Flori-
da, either party may apply for his
or her own expert, and the deci-

sion whether or not to allow it is
based on whether it is in the
children’s best interests to do so.

• A rule limiting the number of
evaluations could limit the par-
ties’ due process rights.

• Courts may deny motions for
additional evaluation/assessment
due to calendar considerations
or misplaced confidence in a
particular expert, even where
the expert has missed the mark. 

• Using one evaluation in cases in
which a domestic violence
restraining order is in effect is
contrary to the statutory scheme
of the Prevention of Domestic
Violence Act. In addition, using
one evaluation where there is a
power imbalance may create a
skewed result.

The subcommittee did not reach
consensus regarding whether New
Jersey’s current rule permitting
each party to retain his or her own
expert from the outset should be
modified consistent with the Flori-
da rule. Instead, the subcommittee
decided to focus on ways to divert
parents from litigation through edu-
cation and other alternatives. The
challenge is to find a way to balance
the best interests of the child with
each party’s due process rights in a
way that does not unduly prolong
the litigation process.

INTERFACE WITH THE MENTAL
HEALTH COMMUNITY

The forensic psychologists raised
concerns related to the boards that
govern the various mental health
professions in New Jersey. Some of
the guidelines issued by these
boards do conflict, or have the
potential to conflict with the court
rules and processes that govern
mental health professionals’ involve-
ment in cases. As rules and regula-
tions are promulgated by either the
courts or the various licensing
boards, there should be consultation
among the professions.

The subcommittee recommends
an on-going, formalized dialogue
between the Supreme Court Prac-

tice Committee and the Licensing
Board for Psychologists on issues
involving children of divorce to
ensure that the rules of each forum
are consistent with one another. 

The subcommittee believes
there are numerous issues for
which such a task force could be of
assistance to all disciplines and ulti-
mately provide great benefit to chil-
dren of divorce. Thus, the subcom-
mittee recommends there be an
organized, on-going dialogue
between the subcommittee and
forensic mental health practitioners
to address issues arising out of cus-
tody and parenting time disputes. 

CUSTODY NEUTRAL
ASSESSMENTS (CNAS)

The subcommittee solicited feed-
back from attorneys and psycholo-
gists who have experience with
CNAs. CNAs were created in Burling-
ton County and have been used
there, and in Ocean County, for sev-
eral years. Practitioners expressed
frustration at the lack of definition of
CNAs, confusion over what CNAs
can accomplish, and the fact that
while CNAs are not custody/parent-
ing time evaluations, they are
expected to serve a similar purpose.

Basically, a CNA is an assessment
by a mental health practitioner
involving observation sessions/ inter-
views to provide a ‘snapshot’ of a fam-
ily situation, including concerns and
issues expressed by family members.
These do not involve psychological
testing or collateral checks. Since it is
a preliminary assessment, it cannot
include recommendations. CNAs
were never intended to be custody
evaluations. Rather, the assessor gives
the court ‘impressions’ of what might
be done to move the case along (i.e.,
a risk assessment, appointment of a
parenting coordinator, custody evalu-
ation or other assessment). It does
not generate a specific custody or
parenting time recommendation.

CONCERNS ABOUT THE USE OF
CNAS:
• Whichever party the CNA tends

to favor may see the CNA as an
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evaluation and expect that no
further evaluation is appropri-
ate. This reflects an apparently
common misunderstanding as to
what the CNA is intended to
accomplish.

• Judges and lawyers may not
understand the limitations of
CNAs. Some think CNAs are
shorter, less expensive custody
evaluations.

• Although used with families who
have few resources, the reports
are often vague, weak and lack
guidance or recommendations.
While intended to save money,
their utility is questionable.

• The uneven quality of the
reports and qualifications of the
assessors is problematic.

• The process sometimes takes
too long. By the time the parties
attend the parent education
class, followed by custody and
parenting time mediation, and
then undergo the CNA, there is
insufficient time to hire an
expert to do a custody evalua-
tion if one is needed.

The CNA, at best, may serve as a
wake-up call to help parties see
how they are perceived and
encourage more realistic demands
for custody, thereby moving cases
toward resolution. Uniform written
materials and protocols should be
developed to describe CNAs, and
what they can and cannot provide
to parties and the court. 

If it appears that a custody evalu-
ation is warranted, a CNA is not
appropriate. If it is unclear whether
an evaluation is needed, a CNA can
be helpful, but everyone must
understand that the CNA is not
itself that evaluation.

IDEAS REGARDING HOW USE OF
CNA CAN BE IMPROVED

To avoid confusion between
CNAs and custody evaluations, it
may be helpful to re-name CNAs.
Specific suggestions included par-
enting neutral interview, parenting
assessment interview, parental neu-
tral intake, or custody/parenting

screening. Another way to avoid
confusion and promote uniformity
would be to use a format that is
clearly different from custody eval-
uations. This could be a series of
written questions on a form, with a
list of recommendations at the end.
If a checklist or questionnaire is
used, some narrative would still be
important.

In any event, if CNAs are being
adopted as a tool for the courts
around the state, there is a need to
develop clear and uniform materi-
als to educate the court, attorneys
and litigants as to the definition,
purpose and format of CNAs.

Some suggested that CNAs may
be useful in pro se or FD cases, par-
ticularly those in which litigants are
not able to clearly articulate the
family’s situation or their concerns.
Judges can use information from
CNAs to help identify issues and
focus inquiries and determine the
need for clinical evaluations.

It is unclear whether CNAs, if
they are not considered clinical
tools, must be performed by mental
health professionals. If they do
require mental health expertise,
CNAs may be an opportunity for
mental health practitioners who are
not yet licensed (under permit), who
would act under supervision of
licensed clinicians, to gain experi-
ence, provided that the licensing
boards approve. Perhaps forensic
psychologists and subcommittee
members can work together to
develop this assessment tool and ask
the Board of Psychological Examin-
ers to have its licensing standards
accommodate the use of that tool.
Further investigation is needed to
determine if this is a viable option.

CHILD SPECIALISTS
A child specialist is a mental

health professional with specific
training and experience working
with families and children in
divorce/separation. The child spe-
cialist helps parents clarify chil-
dren’s needs and interests by giving
the children an opportunity to
voice their concerns, giving parents

information and guidance to under-
stand the impact of divorce on the
children, coaching parents on how
to help the children through the
divorce process, and providing
information to counsel to assist in
developing a parenting plan based
on the needs of the children.

The question arose regarding
when child specialists should be
brought into a case. These profes-
sionals could be used for any matter
in which there is no parenting plan
by the first case management con-
ference. Referrals to a child specialist
could be made at the time of the ini-
tial case management conference
and included in the order. Then, at
the second case management con-
ference, counsel and judges can dis-
cuss whether progress is being
made and if not, send parties to an
expert for evaluation. Another
option could be to send the parties
to mediation (under the current pro-
grams), and, if that is unsuccessful,
have the family work with a child
specialist. The purpose would be to
defuse conflict, avoid custody evalu-
ations, and assist parties in working
out cooperative parenting plans.
Timing may differ from county to
county depending on how quickly
case management conferences and
mediation actually take place.

Child specialists are used in the
collaborative divorce process, but
can be utilized in cases that do not
follow the collaborative model. The
subcommittee aims to look to the
mental health community or the
collaborative divorce community to
help frame protocols for utilizing
child specialists in family cases.

PROGRAMS FOR CHILDREN
While all counties have parent-

ing education seminars for litigants
in divorce cases, there may also be a
need for small group, age appropri-
ate seminars for children whose
parents are involved in divorce.
There are some ‘divorce groups’ for
children, in which a mental health
professional helps children general-
ly address the feelings and anxieties
that are normal for them to be
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experiencing, and to know that
other children are having similar
experiences. These may be spon-
sored by schools, community
groups, or mental health practition-
ers on an as-needed basis.

The subcommittee solicited infor-
mation from Family Law Section
Executive Committee members,
liaisons and young lawyers seeking
information about programs around
the state. A list of programs is
attached to this report. Please Note:
The inclusion of a program on the
list does not constitute an endorse-
ment by the subcommittee.

The Passaic County Kids Count
Program, started by the Hon.
Michael K. Diamond in 2000, is par-
ticularly noteworthy. The program is
for children whose parents were
going through a divorce, and it runs
once every three to four months.
According to the website, the pro-
gram is coordinated and moderated
by Kira S. Struble, Esq., mediation
coordinator.

The program takes place at the
courthouse, where the children
visit the courtroom and meet the
judge. The object of the program is
to help children express their feel-
ings about divorce, as well as to
humanize the courts for them. The
program uses art and writing, as
well as discussion, to help children
between the ages of seven and 15
to understand: 

• the divorce is not their fault, 
• they are not alone, and 
• their family’s role in the court

process

Following the program, the pack-
ets are sent to the parents so they
have the opportunity to see what
their children are thinking and feel-
ing. The majority of participants in
this program were later able to
resolve their custody and parenting
issues without the necessity of a
trial. One of the subcommittee’s
members, Judge June Strelecki,
shared ways she had interacted
with and involved children while
on the bench, such as inviting them

to court with their parents for a
conversation about the process
(not the merits of the case). She
found this helped demystify the
court process for children and reas-
sure them that the judge is looking
out for their interests.

OTHER ISSUES TO BE
ADDRESSED BY THE
SUBCOMMITTEE IN THE FUTURE 

The subcommittee identified
numerous issues at the beginning
of the year, some of which were
researched and discussed. Other
topics the subcommittee believes
warrant further discussion and
study are:

Brief focused assessments:
Not all custody cases require a com-
prehensive custody evaluation.
There are other types of evaluations,
each of which has a specific focus.
These brief focused assessments
include early neutral screening eval-
uations, visitation refusal evalua-
tions, bonding/attachment evalua-
tions, settlement-based evaluations
on custody, parenting or removal
matters. Although these are all avail-
able, many lawyers and judges are
not aware of the options. The sub-
committee should consider whether
to compile information on the vari-
ous types of evaluations and recom-
mend education or other means to
advise the legal community of their
usefulness and availability.

Guardians ad litem: There are
no clear protocols or uniform prac-
tice around the state regarding
appointment of guardians ad litem
(GALs). The subcommittee might
explore whether there is a need for
protocols and guidelines for selec-
tion of cases, selection of GALs, def-
inition of the role, and format and
distribution of reports. Questions
were also raised regarding immuni-
ty for court-appointed GALs, the via-
bility of pro bono assignments and
credits for such representation, and
whether any training should be
required in order to serve as a GAL.
Efforts in this regard might include:
surveying judges regarding current
utilization of GALs and satisfaction

with their performance; surveying
other states that may have criteria,
protocols and guidelines.

Law guardians: Survey current
utilization of law guardians and
determine whether expanded use
is warranted.

Judges’ interviews of chil-
dren: Examining the utility of inter-
views, the timing of interviews, the
reliability of interviews, training of
judges, and protocols.

Attorney education: Related to
ethical boundaries and responsibili-
ties of attorneys in divorce and
post-judgment custody matters,
including whether attorneys have a
responsibility to act in the best
interests of the children. Attorneys
have a strong influence over how
clients conduct a case, and the
extent to which children are
brought into their parents’ disputes.
The subcommittee should consider
a statement that discusses the cul-
ture of the advocacy system, its
impact on children, and ways in
which all parties, including lawyers,
can contribute to shifting the focus
from conflict to healing.

The collaborative divorce
model: General education regard-
ing what this model involves, and
whether it should be included in
the literature attorneys are required
to give litigants regarding alterna-
tive dispute resolution.

Parenting coordinators:
Examine how parenting coordina-
tors (PCs) are used, and whether
they have an impact. There appears
to still be confusion regarding the
role, which demonstrates that it
should be better defined, and
judges and attorneys should be bet-
ter educated about PCs.

RECOMMENDATIONS
1. The Children’s Rights Subcom-

mittee should be an on-going
subcommittee of the Family Law
Section Executive Committee.
The subcommittee, along with
the chair of the executive com-
mittee, should prepare an agenda
at the beginning of the year of
the issues to be addressed, which
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can be modified or expanded as
issues arise during the course of
the term.

2. The subcommittee should con-
tinue its discussions regarding
the appointment of experts to
conduct custody evaluations and
protocols for sharing reports,
with the focus on the best inter-
ests of the children.

3. One uniform description of a
CNA should be developed and
used consistently throughout the
state. The description should
clearly indicate that:
• A CNA reflects the observa-

tions of the assessor. 
• The assessor does not con-

duct any psychological test-
ing.

• A CNA is not a custody evalu-
ation or a clinical assessment. 

• A CNA cannot include recom-
mendations regarding cus-
tody or parenting plans. 

4. The Children’s Rights Subcom-
mittee should continue its dia-
logue with mental health profes-
sionals regarding how CNAs, as
well as other forms of assess-
ments, can be improved and
used to benefit families and chil-
dren involved in custody dis-
putes.

5. The Children’s Rights Subcom-
mittee should explore the use of
child specialists in custody dis-
putes.

6. The Children’s Rights Subcom-
mittee should explore ways to
establish programs like the Pas-
saic County Kids Count Program
in other counties.

7. The Family Law Section Execu-
tive Committee should take
steps to establish a formal dia-
logue between the Supreme
Court Practice Committee and
the Licensing Board for Psychol-
ogists and the Licensing Board
for Social Workers on issues
involving children of divorce to
ensure that the rules of each
forum do not conflict with one
another.

8. The Children’s Rights Subcom-
mittee should continue its dia-

logue with mental health practi-
tioners regarding issues arising
out of custody disputes, and
develop alternative ways to
resolve custody disputes that bal-
ance the best interest of the
child and each party’s due
process rights without prolong-
ing the litigation process. The
subcommittee should solicit
comments from the mental
health community, invite foren-
sic practitioners to participate in
meetings, and consider holding
period conferences in which the
legal and mental health commu-
nities study particular issues. �

ENDNOTES
1. FM matters are dissolution

cases. FD matters are non-disso-
lution cases, i.e., family matters
involving custody, support and
related issues between non-
married persons or married
persons not yet going through
a divorce. FV matters are
domestic violence cases.

2. Florida Rule 12.363. EVALUA-
TION OF MINOR CHILD

(a)Appointment of Mental
Health Professional or Other
Expert.

(1) When the issue of time-
sharing, parental responsibili-
ty, ultimate decision-making,
or a parenting plan for a
minor child is in controversy,
the court, on motion of any
party or the court’s own
motion, may appoint a
licensed mental health profes-
sional or other expert for an
examination, evaluation, test-
ing, or interview of any minor
child or to conduct a social or
home study investigation. The
parties may agree on the par-
ticular expert to be appoint-
ed, subject to approval by the
court. If the parties have
agreed, they shall submit an
order including the name,
address, telephone number,
area of expertise, and profes-
sional qualifications of the
expert. If the parties have

agreed on the need for an
expert and cannot agree on
the selection, the court shall
appoint an expert.

(2) After the examination, evalua-
tion, or investigation, any
party may file a motion for an
additional expert examina-
tion, evaluation, interview,
testing, or investigation by a
licensed mental health profes-
sional or other expert. The
court upon hearing may per-
mit the additional examina-
tion, evaluation, testing, or
interview based on good
cause shown that further
examinations, testing, inter-
views, or evaluations would
be in the best interests of the
minor child.

This report was prepared by Amy
Wechsler and Mary Coogan, with
assistance from the Subcommittee
on Children’s Rights and the
Young Lawyers Subcommittee.
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