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Chairman’s Report

The last 30 days have been marked by an
incredible amount of Section activity, as well as
activity which will profoundly influence family law
practice in our state.

On February 27, our Section cosponsored an
extremely successful program on tax aspects of
divorce. Attended by more than 300 lawyers and
accountants, the program featured Professor
Frank E. A. Sander of the Harvard Law School. |
have been advised that numerous checks had to
be returned simply because the facilities could
not accommodate all who sought to attend. For-
tunately, the Institute for Continuing Legal Educa-
tion is now making arrangements to sponsor
taped replays of the program for late spring or
early summer. The taped morning presentation
will be accompanied by live discussion leaders.
The enormous success of this program in no
small measure is attributable to the many hours of
hard work devoted by the program’s coordinator,
Section Executive Committee member Vince
Segal of Cherry Hill. My thanks go not only to
Vince but to all members of his Committee which
included not only lawyers, but also representa-
tives of the cosponsoring agency, the New Jersey
Society of Certified Public Accountants. Paren-
thetically, you should be aware that an additional
interdisciplinary program geared to both at-
torneys and accountants Is now in the planning
stages with a June target date for presentation.

| am also pleased to report that Professor
Sander has expressed his willingness to return to
New Jersey for a follow-up, more advanced ses-
sion. Hopefully that program, which Is also under

(continued on page 98)

Trustees Approve Section Report

The Board of Trustees of the New Jersey State
Bar Association convened on February 26, 1982
and endorsed the proposed rule on matrimonial
retainer agreements suggested by the NJSBA's
Family Law Section, which rule would state: “In all
matrimonial representations including those in
the Juvenile and Domestic Relations Court and
matrimonial actions as defined in R. 4:75, there
shall be a written fee agreement signed by the
attorney and the client who shall be given a copy.”

Trustees also endorsed the Section’s recom-
mendation that a gloss or commentary should be
attached to the Rule, stating in part that: “The rule
is designed to encourage complete communica-
tion between attorney and client with regard to the
scope of attorney's involvement in the matter as
well as the method by which the litigation will be
billed.”

The proposed rule was developed by a commit-
tee of the Family Law Section chaired by Gary N.
Skoloff, Esquire. Other committee members were
Charles M. DeFuccio, Donald P. Gaydos, Lee M.
Hymerling and Sidney |. Sawyer. The NJSBA
proposal will be forwarded to the Supreme Court
for consideration as a suggested replacement for
the draft of proposed R. 1:21-7 (a) which had been
previously circulated by the Supreme Court for
discussion.

A copy of the Family Law Section Committee
report is contained in the March 1, 1982 edition of
the NJSBA's Trustee Report as well as this news-
letter.

Dues Increase to Accommodate
Family Lawyer

Due to the overwhelming growth and popularity
of the New Jersey Family Lawyer, the Family Law
Section Executive Committee has approved the
publication of nine issues per year. As the result,
it will be necessary to increase Section dues from
$10 to $25 per year in order to accommodate
publication expenses and assure the continued
growth and excellence of the New Jersey Family
Lawyer which has come to be recognized as akin
to “required reading” under the direction and
guidance of Alan M. Grosman, Barry |. Croland
and their editorial staff.

The increased dues will become effective in the
July 1, 1982-June 30, 1983 fiscal year.
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Ch airman,s Report (continued)

Section sponsorship through the aegis of ICLE,
will come to fruition early next year.

Remaining on the ICLE front, our Section’s
membership should be aware that the Section will
cosponsor with ICLE this fall the Second Biannual
Symposium on Advanced Topics in Matrimonial
Law. Introduced two years ago, the Biannual Sym-
posium will accord all matrimonial practitioners
an opportunity to hear distinguished speakers
from throughout New Jersey address con-
troversial and important topics of interest to all
who practice family law. The First Biannual Sym-
posium held in 1980 attracted considerable ac-
claim and drew specific praise within the body of
the Final Phase 2 Report of the Pashman Commit-
tee. | am certain this year's edition will maintain
the high standards of excellence set two years
ago. As planning for the symposium evolves, you
will be kept posted.

Earlier this month, the Section hosted its annual
dinner meeting on March 10 at Mayfair Farms
Restaurant in West Orange. | am pleased to report
that the meeting attracted more Section members
and more judges than ever in the past. The
principal speakers were popular novelist Mary
Higgins Clark and the Honorable Bertram Polow,
Judge of the Superior Court, Appellate Division,
who pinch-hit for retired Appellate Division
Judge, Sidney Goldmann. Judge Polow delivered
and amplified upon Judge Goldmann's moving
comments about our late, beloved Standing Mas-
ter, Saul Tischler, for whom the Section has
named an annual award. This award for distin-
guished service in the area of matrimonial law will
be conferred annually at our Section’s March
dinner meeting. The first recipient of this award
will be announced in March, 1983,

Turning away from our Section’s educational
and social programs, the past month has seen
considerable behind the scenes Section activity.
On Friday, February 26, | appeared before a
meeting of the Board of Trustees of the State Bar
convened at Forsgate Country Club. As reported
in a news article elsewhere in this issue, | pre-
sented to the trustees the final report of the
committee chaired by Gary Skoloff which | had
appointed to address proposed Rule 1:21-7(a). As
promised in my column in the February issue, the
full text of the Skoloff Committee report appears
in thig issue. The report has in toto been adopted
as the official position of not only our Section, but
of the'State Bar as a whole. Let me here publicly
express my gratitude to President Octavius Orbe
and the officers and trustees of the State Bar for
their expression of support. The report has now
been forwarded to the Supreme Court. | am
hopeful the Court will carefully consider our rec-
ommendations and will choose to withdraw the
original proposed Rule in favor of the far simpler
and less intrusive alternate Rule endorsed by our
Section.
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The trustees also approved a recommendation
made by our Section’s Executive Committee to
raise Section dues by $15. Effective with the
1982-1983 year, Section dues will increase to $25
in order to finance the continued publication of
the New Jersey Family Lawyer. The decision of
your Section's leadership to raise dues was not
made lightly; instead, it was in recognition of the
fact that those who receive and benefit from the
Family Lawyer should be the principal source of
its funding. Recognizing the quality of the publica-
tion and the fact that its cost, inclusive of Section
membership, is still far less than many other
publications available in the field, | feel that even
the new dues level is modest. Your officers and
Executive Committee hope this dues increase will
not cause a loss of membership. Our intention is
to continue the excellent program of Section
educational activities, as well as the Family Law-
yer, into the future. Indeed, the dues increase
confers with it a heavy responsibility to continue
the great work that has already been begun.

Legislative Activity Intensified

The past month has also been marked by a
considerable increase in our Section’s legislative
activity, As many of you know, last year the
Commission on Sex Discrimination in the Statutes
released a comprehensive report suggesting nu-
merous legislative changes in substantive law
affecting the family. Bills originally proposed by
the Commission have now been introduced into
the Legislature by the Commission's Chairman,
Senator Wynona M. Lipman of Newark. Many of
you will recall that Senator Lipman was our Sec-
tion's guest at its May, 1981 meeting. Following
that meeting, a dialogue commenced between
representatives of the Commission and our Sec-
tion. That dialogue eventually resulted in adoption
of Senate Bill 1508, the New Jersey Enforcement
of Support Act which will shortly become effec-
tive. By the same token, our Section also found it
necessary to oppose another bill endorsed by the
Commission which would have created in the
Section’s view inappropriate legislative standards
for the award of alimony in general and re-
habilitative alimony in particular. Indeed, that leg-
islation if adopted would have abolished “need”
and “ability to pay” as appropriate standards for
the award of spousal and child support. Notwith-
standing the adoption of this legislation by both
houses of the Legislature, as a result of the
dedicated work by many Section members ahd
the endorsement of our Section's Executive Com-
mittee and the State Bar Trustees, this damaging
legislation was vetoed by former Governor Byrne
shortly before he left office.

Your Section officers understand, however, that
it is far preferable to work within and with the
Legislature than to simply oppose legislation al-
ready adopted by the General Assembly and
Senate. It was thus with great pleasure, on behalf

fcontinued on page 109)




Recent Cases
by Myra T. Peterson

CUSTODY—Purpose of Uniform Child Custody
Jurisdiction Act is to promote cooperation be-
tween states to serve best interest of children
—_Trial court should hold plenary hearing and
contact sister state court to decide which forum
is appropriate in custody hearing.

The parties involved were married in Nebraska
in 1972. They moved to New Jersey where they
lived together until their separation in July, 1980
when their children were five months of age and
three years of age. When the parties separated,
the plaintiff took the children to her parents’ home
in Nebraska, took one of two automobiles and half
of the parties’ savings. The defendant subse-
quently sent the plaintiff's personal effects and the
children’s belongings to her in Nebraska.

The plaintiff left New Jersey on July 25, 1980
and five days later she obtained a temporary
custody order from a Nebraska court. The defen-
dant had received notice of the Nebraska pro-
ceeding but made no appearanace nor did he
contest the proceeding.

On December 11, 1980, the Nebraska court
ordered a “legal separation,” awarded custody of
the children to the plaintiff, and directed that the
children not be removed from Nebraska. The
defendant did not appear or contest that ad-
judication.

On December 31, 1980, the plaintiff instituted a
separate maintenance action in New Jersey and
moved for pendente lite support. The defendant
cross-moved for joint custody and other relief.

The trial court determined the .matter upon
certifications and oral argument. The court char-
acterized the matter as a “child snatching,” a
jurisdictional “shouting match,” refused to recog-
nize the Nebraska custody order, and concluded
that under the Uniform Child Custody Jurisdiction
Act [UCCDA], that Nebraska did not have the
jurisdictional prerequisites to adjudicate the mat-
ter.

The plaintiff moved for leave to appeal the
interlocutory order. The Appellate Division,
criticizing the trial court, remanded.

The Appellate Division found that the New Jer-
sey trial court “did not consider critical factual
issues which must be resolved to determine
whether New Jersey courts should accept or de-
cline jurisdiction and . .. failed to follow certain
procedural prerequisites mandated by the stat-
ute.” The appellate court held that the trial judge
should have held a plenary hearing and made
“specific factual findings to determine whether the
‘interest of the child[ren]' dictates the conclusion
that Nebraska is a more appropriate forum” even
it there exists in New Jersey the jurisdiction to
initially make or modify a decree. According to the
Appellate Division, the trial court should also have
stayed the New Jersey proceeding and contacted

the Nebraska Court in an attempt “to reach agree-
ment as to the more appropriate forum with the
ultimate aim of providing protection and control,
in both states, to assure compliance with custody
and visitation orders entered in one of them.”

The Appellate Division stated that a key
purpose of the UCCDA is to promote cooperation
in the interest of children and implicitly suggested
that this had not been accomplished in the case
sub judice.

[Comment: Factors which may have influenced
the appellate court were the defendant's tacit
acceptance of residence in Nebraska by the plain-
titf and the children as shown by his sending to
them their clothing and other needs, his sending
support—albeit minimal—to the plaintiff in Ne-
braska, his failure to appear or contest the Ne-
braska proceedings, and his acquiescence to the
situation until the plaintiff moved in New Jersey
for support.

If one focuses on the purpose of the UCCDA—
to prevent “child snatching,” to determine the
correct jurisdiction of a forum for a custody dis-
pute, and to promote the best interest of children
involved—the reason for the Appellate Division
remand is clear. The New Jersey trial court’s
determination based on the papers and oral argu-
ment that the plaintiff had “snatched” the children
from New Jersey, that Nebraska did not have
jurisdiction to adjudicate the matter, the trial
court's failure to examine the motives of the
parties and its failure, despite the mandate of the
UCCDA that there be a stay of a second proceed-
ing until contact is made with the court in the state
of the first proceeding in an attempt at coopera-
tion, clearly were in derogation of the UCCDA,
according to the Appellate Division, and the court
correctly so held.]

Bowden v. Bowden (A-3262-80T2, Bischoff,
King, Polow, J.J.A.D., Dec. Jan. 11, 1982).

MARITAL TORT—Jury trial is not mandated for
marital tort which, pursuant to Tevis, must be
tried with matrimonial case.

In a succinct opinion written to “provide judicial
precedent ... and ... to facilitate any appellate
review,” Judge Serpentelli ruled that a jury trial is
not mandated for a spouse’s claim of intentional
tort when that claim is tried, as it must be pursuant
to Tevis v. Tevis, 79 N.J. 422 (1978), with the
matrimonial action. The Court acknowledged re-
liance upon the recommendations contained in
Supreme Court Committee on Matrimonial Liti-
gation, Phase Il Final Report which had not been
implemented at the time of its decision and the
subcommittee report upon which the Final Report
was based.

[Comment: The subcommittee report under-
lying the recommendations contained in the Final
Report extensively examined the potential Con-
stitutional issue raised by the denial of a trial by
jury to an aggrieved, litigating matrimonial
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Recent Cases (continved)

spouse, the inherent jurisdiction of the equity
court to decide legal issues “ancillary and inciden-
tal” to a trial in equity, the question of whether a
marital tort is indeed an issue ancillary and in-
cidental to a divorce action, and the relationship
between the money damages that might be
awarded to a spouse because of such claim and
equitable distribution. The subcommittee con-
cluded that the 1947 New Jersey Constitution
preserved the right to a trial by jury as contained
in the 1776 Constitution which preserved the right
to a trial by jury as existed at common law. The
subcommittee also concluded that there existed a
common law right to a trial by jury as to a battery
action.

(It should be noted that until the enactment of
the Married Women’s Act in 1874 (revised 1877),
a cause of action in tort against a spouse was
precluded and the right to a cause of action
against a spouse developed slowly after that
enactment. Case law shows that recovery was
permitted primarily for intentional torts directed to
property or property rights.)

Although the subcommittee concluded that
there was a theoretical right to a jury trial with
respect to a marital tort, the subcommitte de-
termined that the existence of the theoretical right
“in no way ends the inquiry.” Evaluation was
necessary as to whether the “inherent juris-
dictional power of a court of equity will permit it to
dispose of legal issues incidental and ancillary to
the main dispute in the cause without the necessi-
ty to provide a jury trial.” As to this issue, the
subcommittee concluded that the implicit indica-
tions in Mantell v. International Plastic Harmonica
Corp. 14 N.J. Eq. 379 (E. & A. 1947), and Steiner
v. Stein, 2 N.J. 367 (1949) and the explicit
statements in Fleischer v. James Drug Stores, 1
N.J. 138 (1948) and Ebling Brewing Co. v. Heir-
loom, Inc., 7 N.J. 77 (1948) specifically give au-
thority for the court's jurigdiction to resolve all
issues before it without the necessity of providing
a jury trial.

Since a court of equity has jurisdiction over
issues ancillary and incidental to the main liti-
gation without need for a jury trial as to those
issues, the subcommittee noted that the test as to
whether an issue is incidental or ancillary is, as
stated in Fleischer, supra,: “if the matters to be
adjusted be germane or grow out of the subject
matter of the equitable jurisdiction.”

Said the subcommittee:

With respect to the Tevis situation, same
would not seem to be difficult. Indeed, the
Supreme Court has already characterized the
tort action as a “marital tort,” thus indicating
its nexus to the matrimonial action.

The subcommittee concluded that “if the action
is one sounding in extreme cruelty, the same
issues would be tried in the divorce action and the
tort action,” and “[s]ince the tort action will involve
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an award of assets from one spouse to the other,
it is a division of assets type matter.”

On a practical level and balancing the equities,
Judge Serpentelli’s decision is sound. The pres-
ent law which gives spouses a fair division of
assets can adequately compensate a wronged
spouse. The marital wrong can be considered vis-
a-vis an alimony award. The seriousness of the
claim can be more fairly dealt with by an ex-
perienced ftrial judge who deals with marital
wrongs daily than a jury whose perceptions may
be less acute and whose partiality, inexperience
and prejudice more susceptible to emotionalism
and sensationalism. A non-jury trial and trial of all
issues together promotes more orderly adminis-
tration of justice and comports with the practical
considerations of courtroom space and the de-
sign of equity courtrooms.]

Davis v. Davis, M-6605-79 (Chan. Div., Ocean
County, Serpentelli, J.S.C., Dec. July 31, 1981).
PRIOR DIVORCE—In wrongful death action, ir-
respective of the factual context in which the
issue may arise, the last of two marriages is
presumptively valid—party attacking marriage
after prior divorce bears burden of rebutting
presumption.

In 1962, plaintiff obtained an uncontested Mexi-
can divorce. In 1970 she married a second time
and that marriage ended in 1973 with a New
Jersey uncontested divorce. Later that year, the
plaintiff married the decedent. At the time of the
last marriage, the husband-decedent had a 17-
year-old son of a prior marriage. In 1975, when
the son was 19, the decedent was killed in an
automobile accident. The plaintiff was named
administratrix of the estate. In accordance with
the intestacy statute then in effect, N.J.S.A.
3A:4-2, the plaintiff received one-third, and the
son two-thirds, of the estate.

The plaintiff was also appointed as adminis-
tratrix ad prosequendum to pursue a wrongful
death action under N.J.S.A. 2A:31-1. As a result of
that action, $100,000 was paid into court. Because
the plaintiff and the decedent's son could not
agree upon division of the net proceeds, the court
ordered a hearing. At the hearing, although ques-
tions were asked of the plaintiff as to her Mexican
divorce, the son offered no evidence attacking
that divorce. The trial court upheld the validity of
the plaintiff's marriage to the decedent and, thus,
of the Mexican divorce. The Appellate Division,
however, reversed and remanded for a plenary
hearing on the validity of the Mexican divorce and
the application of estoppel and laches.

The Supreme Court granted certification and
reversed in part and affirmed in part. (The af-
firmance deals with issues as to the son’'s eman-
cipation and will not be discussed herein.) The
Court held that there is a presumptive validity to a
foreign divorce and that the Appellate Division
“misapprehended that the benefit of the presump-
tion was restricted to claims by widows in
workmen's compensation death cases” and that
the presumption should have applied in this—a
Wrongful Death—case.




Recent Cases (continued)
Said the Court:

[The parties] considered themselves hus-
band and wife. They participated in a cere-
monial marriage and lived and traveled to-
gether. They filed joint tax returns . . . Finan-
cially, socially and in the eyes of the world,
they were married; the law also viewed them
as husband and wife. Where marital partners
have engaged in prior marriages, a strong
presumption supports the validity of their
prior divorces and the last marriage. Kazin v.
Kazin, 81 N.J. 85, 96 (1979). Reasons for the
presumption are readily apparent. The pre-
sumption reflects a belief that parties would
not willingly commit bigamy or illegitimize
their children. Sparks v. Ross, 72 N.J. Eq.
762, 765 (Ch. 1907), aff'd, 75 N.J. Eq. 550 (E.
& A. 1909). The presumptive validity of the
latest of multiple ceremonial marriages com-
ports with the expectation of marital partners
and lends stability to human affairs. Increas-
ing incidences of divorce and remarriage
strengthen the continuing need for the pre-
sumption.

One attacking the validity of the most recent
of multiple marriages is under a heavy
burden to establish its invalidity by clear and
convincing evidence. Kazin v. Kazin, supra,
81 N.J. at 96. Furthermore, the challenger
must meet that burden not only with respect
to the occurrence and validity of a prior
marriage at the time it was entered, but also
its continuing validity at the time of the
challenged marriage. Dawson v. Hatfield Wire
& Cable Co., supra, 59 N.J. at 193. The
challenger must disprove every reasonable
possibility that could vitiate the prior mar-
riage. /d. at 205-206.

We hold, therefore, that irrespective of the
factual context in which the issue may arise,
the last of two or more marriages is presump-
tively valid. The presumption of validity may
be overcome only by clear and convincing
evidence that (1) there was a prior marriage,
(2) the prior marriage was valid, and (3) the
prior marriage was not terminated by death
or divorce before the latest marriage. We
hold further that, where one attacks the validi-
ty of a divorce obtained in a foreign state or
country, the challenger must prove all as-
serted defects, including lack of jurisdiction
in the foreign court. In all respects, the
burden rests not upon the party defending
the most recent marriage, but upon the
challenger to demonstrate invalidity of the
prior divorce.

In a short concurrence, Justice Pashman stated
that the statutory definition of heirs-at-law should
be expanded to include one who was a de facto
spouse, although not legally married to the other
spouse because of a technical defect, vis-a-vis the

Wrongful Death Act and that making the benefits
of the Act available to de facto spouses who have
actually been living with and dependent upon the
decedent serves the remedial purposes of the
Act.
In a separate concurrence, Justice Handler
stated that:
the rule invoked by the majority—the pre-
sumption of validity of the last of several
ceremonial marriages and the sufficiency of
proofs to overcome that presumption—is
neither apt nor adequate to determine the
legal status of the claimants as beneficiaries
under the Wrongful Death Act.

Justice Handler stated that the majority opinion
gave “no legal effect” to the Mexican divorce and
an adjudication in a case such as the case at bar
“should be based. upon the application of
equitable principles because we are dealing with
a matrimonial event. . .."” Justice Handler would
have expanded the bounds of the doctrine of
estoppel since:
fairness and equity may demand that, after
the passage of so many years and the
absence of any showing of knowingly wrong-
ful conduct on the procuring party's part,
such longsettled matters should now be
beyond attack.

As to the case sub judice, Justice Handler
noted that:

Estoppel should be invoked to resolve the

controversy because an analysis based upon

the equities would provide greater’clarity and

sureness as to the result reached.

As to the larger public policy issue, Justice
Handler noted the need for regard for the realities
of the marital relationship and the expeditious,
orderly and fair dissolution of destroyed mar-
riages. There is no point in resurrecting dead
marriages, even if the procedural dissolution of
such marriages “ ‘are not completely consistent
with our own.””

The majority noted that Justice Pashman's ap-
proach was too broad since:

the test as to the spousal relationship would
not be the same as in the area of familial law
where questions of property, inheritance, le-
gitimacy of offspring and the like rightly de-
mand a more rigid adherence to conventional
doctrine. “. . . We continue to adhere to that
principle and decline to find a wife-in-fact to
be an ‘heir’.”

As to Justice Handler's espousal of an ex-
pansion of the doctrine of estoppel, the majority
noted that in the case sub judice, reliance on
equitable estoppel would place on the plaintiff the
burden of proving that the son should be
estopped while the result reached by the majority
“properly places the burden of proof on the one
seeking to upset a settled relationship by
challenging the validity of the marriage.” To

{continued on page 104)
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Matrimonial Tax Seminar Scores Success

As many readers are already aware, the Family
Law Section in conjunction with the New Jersey
Society of Certified Public Accountants and the
Institute of Continuing Legal Education presented
a major matrimonial seminar and workshop pro-
gram on Saturday, February 27, 1982 at the Land-
mark Inn in Woodbridge, New Jersey. In addition
to the 315 persons attending, over 150 other
applicants had to be turned away due to the
overwhelming response by members of the bench
and bar of our state.

The featured and initial speaker was Professor
Frank E. A. Sander from the Harvard Law School.
Professor Sander delivered an approximate two-
hour presentation which discussed or touched
upon almost every aspect of the multi-faceted
area of matrimonial tax law and planning. Pro-
fessor Sander stressed the availability of freedom
for such planning under the pertinent I.R.S. Code
provisions, Regulations, and court decisions and
punctuated his remarks by reference to unneces-
sary “pathology” examples resulting from the lack
of matrimonial tax planning. He further stressed
the importance of a sound and reasoned judg-
mental factor as a cornerstone of matrimonial tax
planning.

Viewed within the context of reasoned
judgment and sound planning, Professor Sander
went on to discuss the tax consequences of
alimony, child support, division of marital proper-
ty, counsel fees and recent judicial and legislative
activity in Oregon and lllinois in the ever recurring
“Davis” arena resulting from the intraspousal
transfer of separate or jointly titled marital assets
during divorce.

Professor Sander was followed by the Hon-
orable Virginia A. Long, J.S.C., who discussed the
atunement of the bench to matrimonial tax prob-
lems with specific suggestions as to how
matrimonial attorneys should present such issues
to the court for determination. Judge Long
stressed the primary responsibility of attorneys to
identify the tax issues and present information
and materials supportive of their position at time
of final hearing. She emphasized the direct rela-
tionship between an attorney’s level of expertise
in such areas and the quality of input to the court,
noting that while all matrimonial judges which to
be authoritatively advised of tax consequences
(particularly in the area of intraspousal property
transfers), it is the primary obligation and respon-
sibility of the attorneys to identify and adequately
present such matters to the court.

Judge Long was followed by Raymond Silver-
stein, C.P.A., from Cherry Hill who discussed the
certified accountants function in divorce and sep-
aration cases. Whether in the area of tax planning
or trial, Mr. Silverstein stressed the need for
careful selection of an accountant possessing the
qualities of technical competence, investigative
skills, innovative planning and forensic skills, in-
cluding the ability to testify in a clear and credible
manner. On the other hand, Mr. Silverstein sug-
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gested that a matrimonial accountant is not akin
to a “detective” and that all attorneys have a
responsibility to issue whatever guidelines, or
limitations, might be appropriate in a particular
case with due consideration to the cost effective-
ness of an accountant's involvement in the pro-
ceedings.

Following a lunch break, the next speaker was
Thomas S. Forkin, Esquire from Cherry Hill who
discussed tax considerations for the practicing
lawyer in the areas of income, capital gains and
gift taxes, as well as an extremely thorough
analysis of the complex area of stock redemption
in the matrimonial setting. Mr. Forkin highlighted
the need for all attorneys dealing in this thorny
area to be well versed with Sections 318 and 302
of the Internal Revenue Code to the extent that
they can clearly identify the nature of the problem
and make an informed decision to proceed inde-
pendently or consult with independent tax coun-
sel in this sophisticated area of matrimonial tax
law and planning. Mr. Forkin concluded his com-
ments by discussing the inherent tax conse-
quences of “unrealized” appreciation of marital
assets and indicated the need for careful con-
sideration of future taxes and whether such tax
results are simply speculative or whether con-
sideration of deferred taxes should be an integral
part of a comprehensive marital settlement or
presentation to the court at time of final hearing.
Highlighting New Jersey case law, |.R.S. Revenue
Rulings and Accounting Principal Board opinions,
Mr. Forkin concluded that it is improvident and
unwise to simply determine that deferred tax
consequences are speculative and not worthy of
consideration; to the contrary, he stressed the
need to incorporate such issues into the areas of
matrimonial tax planning, negotiations and espe-
cially litigation, so that the court will be aware of
the potential tax consequences resulting from a
division of business or business-related assets.

Following Mr. Forkin, the attendees were as-
signed to various workshops chaired by an at-
torney or C.P.A. in order that the various issues
and problems raised by the above speakers could
be explored and examined by the exchange of
ideas in an informal setting. The workshop portion
of the program was an effective and successful
conclusion to the day’s activities.

Special recognition should be given to Lee M.
Hymerling, Esquire, who was instrumental in con-
celving the program and Vincent D. Segal, Es-
quire, who was directly responsible for planning
and direction of this hugely successful event.

Family Law Section Officers

Lee M. Hymerling . ............. Chairman
Jeffrey P. Weinstein. . ....... Vice-Chairman
David M. Wildstein ............. Secretary




Beck v. Beck: Joint Custody as an Alternative

by The Hon. Samuel G. DeSimone

On July 2, 1981 the New Jersey Supreme Court
specifically approved the concept of joint custody
in the abstract as “the preferred disposition in
some matrimonial actions.”! The New Jersey Su-
preme Court became the first court of last resort
in this country to give specific guidelines that must
be followed before an award of joint custody may
be made.?

The Court cited N.J.S.A. 2A:34-23 in noting the
legislative intent to provide the courts with broad
authorization for custody determinations in
divorce proceedings:® “The court may make such
order . .. as to the care, custody, education and
maintenance of the children, or any of them, as
the circumstances of the case shall render fit,
reasonable and just...”

The parties in Beck were married in 1963. The
children were two adopted girls, age 11 and 9. In
February, 1976 plaintiff husband moved out of the
home. In September, 1977 he instituted suit under
no-fault grounds. His complaint made no formal
demand for custody of the children. He asked for
reasonable and liberal visitation rights with the
children. The defendant wife counterclaimed for
divorce based on desertion grounds. She specifi-
cally sought custody.

The trial judge ordered that both legal and
physical custody be shared. The children were to
be with each parent for four continuous months
with visitation with the other parent every other
weekend.

The Appeliate Division, on appeal by the defen-
dant wife, held it was improper to commit two
minor children to joint custody or a time-sharing
schedule.* This opinion noted that the children
had been raised in an “adequate manner” for
more than four years since the father deserted
her.

The Supreme Court’s reversal of the Appellate
Division upheld the trial judge’s determination of
joint custody. The opinion stated that sole custody
tends to isolate children from the noncustodial
parent while placing heavy financial and emo-
tional burdens on the sole caretaker.®

“Joint custody attempts to solve some of the
problems of sole custody by providing the
child with access to both parents and grant-
ing parents equal rights and responsibilities
regarding their children.””

Joint custody is comprised of two elements,
legal and physical custody. Legal custody is the
legal authority and responsibility for making “ma-
jor" decisions regarding the child’s welfare being
shared at .all times by both parents. Physical
custody is the logistical arrangement whereby the
parents share the companionship of the child and
are responsibile for “minor” day-to-day de-
cisions.®

The Court recognized that joint custody is ac-
ceptable in only a limited class of cases after

meticulous fact-finding. The premise of a joint
custody arrangement is the assumption that chil-
dren in a unified family setting develop attach-
ments to both parents. The Court noted that the
severance of either of these attachments is con-
trary to the child’'s best interests.

The conditions necessary for awarding joint
custody are:

1. The child recognizes both parents as
sources of security and love and wishes to con-
tinue the relationship;

2. Both parents must be physically and psy-
chologically capable of parenting;

3. Each parent must desire custody, though
they may oppose joint custody;

4. The parents must be capable of enough
cooperation to facilitate arrangements and re-
duce emotional stress on the child;

5. Effective methods of enforcements must be
available;

6. Joint custody must be practical geographi-
cally and financially, school arrangements must
be workable, contacts with friends and relatives
must be maintained; and

7. The child’s preferences must be given due
weights.1®

The practical considerations of physical
custody are 1) the financial status of the parents,
2) the proximity of their respective homes, 3) the
demands of parental employment and 4) the age
and number of the children."!

The Beck decision is consistent with the
custody recommendations expressed by the Su-
preme Court's Committee on Matrimonial Liti-
gation, Phase Two Final Report, chaired by Jus-
tice Pashman.’? The commitiee recommended
that the strict “possessory” notion of custody
should be rejected. It was recommended that any
refinement of this shift in philosophy is best left to
development by case law.

In recommending this change the committee
stated that the very word custody is interpreted by
litigants to mean ownership of the child by one

Hon. Samuel G. DeSimone

The Hon. Samuel G.
DeSimone is a Supe-
rior Court Judge
assigned to the
Chancery Division
in Gloucester Coun-
ty.
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Beck v. Beck (continued)

parent. The Pashman Report noted that the family
structure has changed to such an extent that New
Jersey Custody Law was no longer appropriate.

The Pashman Report realized that in order for a
child to grow into a well-adjusted adult, his emo-
tional and psychological factors must be for-
warded. This will enable the child to enter and
maintain satisfying relationships with his own fam-
ily.

The Beck decision and the Pashman Report
recognize the trend towards a typical household
of two working adults with child-raising functions
allocated between them. This results in mean-
ingful relationships between each parent and
child. The Report recommends that special rela-
tionships developed with each parent may suffer if
‘their contact with one parent is unduly restricted
following a divorce.™

The Beck decision declined to establish a pre-
sumption in favor of joint custody. Also, the prob-
lem of the financial positions of the parents is
estimated by some economists as requiring up to
25% more available income than a sole
custody/visitation arrangement.

The standard of appellate review was reiterated
in Beck. The Court stated clearly that where the
trial court’'s determination is supported by “suffi-
cient credible evidence,” it must be sustained on
appeal. This requires the family law practitioner to
prepare a persuasive custody case at the trial
level. Absent a significant posttrial event that
would warrant supplementing the record, the New
Jersey custody applicant will have only one
chance to present his or her case.

In 1981 Civil Practice Rule 4:79-8, concerning
custody of children was amended. The first of
these changes regarding the matrimonial liti-
gation rules made the ordering of a probation
report discretionary with the court. This change
will permit the court to eliminate probation in-
vestigations where the custody dispute is neither

genuine nor substantial. This will promote better’
reports in a shorter period of time.'

Also, C.P.R. 4:79-8 allows the court to continue
any matrimonial action for the purpose of a
custody investigation. This investigation shall not
deny the granting of temporary relief of alimony or
child support. Such investigation of the parties
shall be conducted by the probation office of the
county of venue notwithstanding that one of the
parties may live in another county.'® This rule
promotes the consolidation of matrimonial cases
in one venue where the court has jurisdiction to
decide all issues.

The combination of the Beck decision, the
Pashman Report on Matrimonial Litigation, and
the change in matrimonial rules have once again
established New Jersey as a progressive state in
legal reform. With the Beck decision the Supreme
Court has rejected the notion that divorce dis-
solves the family as well as the marriage. It en-
courages a trial court to be creative in its ap-
proach to a custody determination in order to
preserve as much contact, responsibility, and
psychological relationship between parent and
child.
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8. 86 N.J. at 486-7.
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further demonstrate the inapplicability of the ex-
pansion of the doctrine of estoppel, the majority
noted that in the case sub judice, the son was a
minor at the time of his father’s marriage to the
plaintiff, “nothing indicates that the son could
have prevented the marriage” and since there is
no evidence that [the plaintiff] changed her posi-
tion for the worse in reliance upon anything [the
son] said or did,” there was no detriment to the
plaintiff because of the son’s delay in challenging
the foreign divorce.

[Comment: The decision in this case demon-
strates that one may be considered married for
some purposes and not for others. If, as the
majority states, there should be a more rigid
adherence to technicalities for intestacy purpose,
theoretically the son, in the above case, might
have won the entire estate were an action com-
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menced challenging the plaintiff's right to receive
under the intestacy statute, and lost as to the
Wrongful Death action. If anything, the majority
opinion demonstrates the need to plead and try all
issues in any matter involving a second marriage.]

Newburgh, etc. v. Arrigo, et al. (A-2, Justice
Pollock writing for the majority, Dec. Feb. 23,
1982).
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Report of Skoloff Committee on Retainer Agresment Rule

February 5, 1982

Lee M. Hymerling, Chairman
Family Law Section, N.J.

State Bar Association

Archer, Greiner & Read

A Professional Corporation
One Centennial Square
Haddonfield, New Jersey 08033

Reference: Proposed Rule on Retainer Agree-
ments in Matrimonial Actions—R.
1:21-7(a)

Dear Lee:

You will recall that as a result of the action of the
New Jersey Supreme Court and the Adminis-
trative Office of the Courts with reference to a
proposed rule on retainer agreements in
matrimonial actions, you appointed me as Chair-
man of a special committee to report to the Family
Law Section of the New Jersey State Bar Associa-
tion with reference to the proposed rule R.
1:21-7(a).

The committee, from its review of all of the facts
made available to it, as well as from an intimate
knowledge of matrimonial practice, concludes
that a mandatory rule is not necessary. Each year,
more than 30,000 matrimonial matters are filed in
the Superior Court, as well as more than 90,000
filings in the Domestic Relations Court. In addi-
tion, both courts are plagued with innumerable
post-judgment proceedings. Conservatively,
these statistics suggest that each year more than
100,000 matrimonial representations take place,
recognizing that many matters include the in-
volvement of counsel representing both litigants.

These statistics must be contrasted to the rela-
tive paucity of matters handled to date by District
Fee Arbitration Committees. In 1980, these com-
mittees handled only 660 complaints. In 1981,
statistics from 11 of the 12 committees reveal a
total of 697 inquiries. That figure must be substan-
tially discounted as follows: From the 697 in-
quiries, 122 form complaints were not returned by
the prospective complainant. Of the 575 com-
plaints submitted to arbitration, 222 or 39% in-
volved matrimonial matters. The gross figure of
575 must further be reduced because 15 of the
complaints were withdrawn by the parties prior to
hearing and 46 were settled by the parties. Ac-
cordingly, only 501 complaints filed in 1981 were
formally addressed for panel consideration. Thus
far, 188 have been processed and concluded, and
313 remain pending.

Of the 188 matters processed (involving both
matrimonial and other representations), in 96 in-
stances the original fee charged by the attorney
was upheld; in 92 instances the fee was reduced.

Of the 90 matrimonial matters arbitrated stem-
ming from 1981 complaints, in 44 instances the
fee was upheld and in 46 instances the fee was
reduced.

Of the 313 matters which remain pending, 132

stem from matrimonial representations.

These statistics bear out the committee’s find-
ing that in many cases presented to fee arbitration
committees, no valid fee dispute exists. Undoub-
tedly many of the complaints are based upon a
result-oriented situation wherein the client is frus-
trated by the final determination or settlement of
the case. Clearly, matrimonial litigation is marked
by greater personal involvement, emotion, frustra-
tion and bitterness than is any other area of the
law.

This analysis of the objective facts conclusively
reveals that the proposed rule cannot be objec-
tively justified on the basis of past history.
Matrimonial fee disputes seem to arise in only
approximately 1/10 of 1% of the representations
involved in our state.

Nonetheless, although the objective facts sug-
gest that no need exists for the rule, we endorse
the Supreme Court’s desire to assure clients that
they are aware of the fee basis between the client
and the attorney. We observe, however, that in
adopting such a rule, the Court must be mindful of
the inherent costs the rule will entail and the risk
that the rule itself will spawn more fee disputes
than now exist. Notwithstanding these concerns,
the committee does endorse the adoption of such
a rule.

This committee does, however, have serious
misgivings concerning the proposed draft of R.
1:47(a). Specifically, the committee believes that:

1. The reference to the Juvenile and Domestic
Relations Court should be deleted because this
rule should apply only to matrimonial actions and
not to the quasi-criminal juvenile actions that are
so often pending in that court.

2. The committee concludes that it is im-
possible to estimate the total fee because of the
inability of the attorney or the client at the com-
mencement of an action to project whether or not
the other side will be “reasonable.” In other
words, most attorneys take the view that they have
too often predicted wrong with reference to the
length of time a case will take, sometimes con-
cluding that it will be a long, bitter contested battle
and it is settled amicably early, and other times
assuming there will be an early amicable settle-
ment and to the contrary the case ends up with
many days of litigation and many motions.

3. The committee is critical of the reference to a
billing rate for the types of legal services, since the
majority of attorneys in the State of New Jersey
charge one hourly rate for matrimonial actions
and do not distinguish between various types of
services. The committee has been unable to con-
clude that a particular type of service is worth
more or less money than another type of service.
The concern of many members of the committee
is that if a higher premium were paid upon ap-
pearances in court, it would encourage exactly
that which the Pashman Committee has worked
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Report of Skoloff Committee (continued

AND MATRIMONIAL ACTIONS AS DEFINED
IN R. 4:75, THERE SHALL BE A WRITTEN
FEE AGREEMENT SIGNED BY THE AT-
TORNEY AND THE BY CLIENT WHO SHALL
BE GIVEN A COPY.

so hard to discourage; namely, many, many court
appearances and much, much litigation that
might be avoided by more concerted effort on
early settlements and more time spent in nego-
tiations within an attorney's office.

4. Expenses. The committee concludes that
expenses are not unique to matrimonial actions,
but arise in all types of actions and therefore will
be handled in the same proper manner as at-
torneys handle this item in all other types of
litigated matters.

5. The committee disagrees with the proposal
within the rule that the agreement shall state what
services are not covered by the agreement. It is
impossible to define what services will not be
covered in an agreement because of the fact that
there are a multitude of problems that may arise;
and since attorneys handle matrimonial actions
on an hourly basis, they will either agree that the
matrimonial attorney will handle a particular type
of problem or else another outside attorney will be
retained and the client will simply be paying the
same on a similar hourly rate in any matter.

6. Initial retainer. The committee disagrees
with the statement that the rule should set forth
whether the initial retainer is to be applied against
the rates established or in addition thereto, simply
because the rule should be flexible enough to
allow a variety of provisions as long as they are
agreed upon between the attorney and the client,
and the client clearly understands precisely what
the agreement shall be. The committee takes the
same view of the proposed provision as to wheth-
er or not there shall be a maximum rate estab-
lished for services covered and for the effect of
any application for counsel fees under R.
4:42-9(a). The committee simply does not agree
that this degree of specificity is necessary under
the rule and will most likely create more problems
than it will solve. The committee feels that the real
danger under the proposed rule is that an agree-
ment will be drafted so lengthy and so complex
that it will create in the client's mind at the first
meeting with the attorney a doubt as to who the
real adversary may be—the other spouse or the
attorney sitting on the other side of the desk.

From a review of the above, it should be ob-
vious that the committee cannot and does not
endorse the draft advanced by the Supreme
Court. The committee does not intend this to
indicate a criticism; it applauds the fact that the
Supreme Court did not simply propound a rule,
but instead submitted a draft proposed rule for
comment.

Based upon the above, the rule this committee
endorses is as follows:

IN ALL MATRIMONIAL REPRESENTA-

TIONS INCLUDING THOSE IN THE JUVE-
NILE AND DOMESTIC RELATIONS COURT
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The committee specifically recommends that
were such a rule to be propounded, a gloss or
commentary should be attached to it. The com-
mittee proposes the following commentary which
closely parallels the original commentary pre-
pared by the Administrative Office of the Courts:

The rule is designed to require written
retainer agreements in matrimonial actions
as a means of clarifying the scope of the
attorney-client relationship and in order to
define the fee arrangements that are to apply
to a given representation.

The rule is designed to encourage com-
plete communication between attorney and
client with regard to the scope of the at-
torney’s involvement in a matter, as well as
the method by which the litigation will be
billed.

Such agreements may address such topics
as the billing rate for the type of legal services
rendered (i.e., legal research, correspon-
dence, telephone calls, drafting, court ap-
pearances, retention of experts and other
matters), as well as a statement as to who is
to bear incidental expenses. Such agree-
ments may also include specificity as to when
payment is expected; whether late interest
will be charged; what services, if any, are not
covered by the agreement; and whether any
part of the initial retainer is to be applied
against the rates established or is in addition
thereto. Such agreements may also include a
statement as to whether a maximum rate has
been established for services covered, as
well as the effect of any application for coun-
sel fees under R. 4:42-9(a).

The agreement must be in writing, but need
not follow a specific form. It may be styled as
a formal agreement or, when appropriate, as
a letter endorsed by the client.

The rule applies to all representations in
connection with the litigation, either con-
templated or actual, in the Chancery Division
or in the Juvenile & Domestic Relations Court.

Respectfully submitted,

GARY N. SKOLOFF
Chair

Charles M. De Fuccio
Donald P. Gaydos
Lee .M. Hymerling
‘Sidney . Sawyer




Beard v. Commissioner—An Overview

by John S. Eory

Every matrimonial lawyer has faced, or should
be aware of, the significant tax consequences
resulting from an interspousal transfer of sepa-
rately titled property during a divorce. Following
the Supreme Court's decision in U.S. v. Davis, 370
U.S. 65 (1962) it now appears clear that a transfer
by one spouse of appreciated property to the
other pursuant to a divorce decree or separation
agreement results in a taxable gain to the trans-
feror, measured by the difference between the fair
market value at the time of transfer, subject to
certain “non recognition” provisions of the In-
ternal Revenue Code and the ability to exempt
part of all of the gain on the sale of a principal
residence by an individual over 55.

A recent case decided by the U.S. Tax Court
adds to the ongoing Davis dialogue, especially
with regard to potential avoidance of adverse tax
consequences by the transferor spouse. In Beard
v. Commissioner, 77 T.C. No. 94, Tax Court was
called upon to decide the income tax deductibility
and includability of certain installment payments
made by the former husband pursuant to a final
decree of divorce, which provided, among other
things, for a nearly equal split of the property
which had been accumulated during marriage. in
effectuating a physical division of the assets, the
husband was ordered to pay the wife an im-
mediate lump sum payment of $40,250 and an
additional $310,000 payable in instaliments over a
121-month period. The installment payments
were secured, interest bearing and were not sub-
ject to any contingencies. A separate award of
contingent alimony was provided elsewhere in the
decree.

The Court held, (taking into account the wife's
property rights under Michigan law, the manner in
which the divorce court divided the marital prop-
erty, and the other surrounding facts and circum-
tances) that the lump sum and instaliment
payments were in the nature of a division of
capital rather than an allowance for support.
Thus, they were neither includable in the wife’s
income nor deductible by the husband (sections
71 and 215, I.LR.C. 1954). The Beard case has
received some degree of notoriety beyond the
specific outcome as outlined above. While
arguably dicta, Judge Dawson made the following
observations as contained in footnote 9 of the
Beard opinion:

Additionally, we think that under Michigan
law Shirley acquired some sort of Interest in
her husband’s separately titled property by

John S. Eory is a partner in the firm of Forkin & Eory,
Cherry Hill and news editor of New Jersey Family Law-
yer.

virtue of her monetary and non-monetary
contributions during their lengthy marriage,
which interest was recognized and provided
for by way of the property settlement pro-
visions in the divorce decree. It is true, as we
observed in Schatz v. Commissioner, T.C.
Memo. 1981-341, n. 18, that her rights in the
marital property have not yet become charac-
terized by the Michigan Supreme Court as
‘vested’ upon the commencement of the
divorce proceedings, as the Supreme Courts
of certain other states have done in interpret-
ing statutory provisions giving the spouse the
right to a ‘just and reasonable’ or ‘just and
equitable’ share of the marital property. .. .in
the past, this Court has relied on the ex-
istence of such a 'vested’ right to support a
holding that periodic payments were part of
the division of co-owned property for
purposes of Section 71. ... although the
present case is technically distinguishable
from these cases, we question whether a
different result should obtain merely because
the Michigan Court has not seen fit to charac-
terize the spouse’s property rights as ‘vested’
upon the filing of a divorce petition.

In any event, we think that under the partic-
ular facts and circumstances of this case,
Shirley did acquire an interest in her hus-
band’s property . .. as a result of her marital
contributions. However, we see no purpose to
be served in attempting to classify the interest
as legal or equitable, tangible or intangible,
vested or non-vested, or choate or inchoate;
the fact of the matter is that the interest
existed, it was recognized by the court upon
divorce, and it did not derive from the hus-
band’s legal support obligation. That, in our
judgment, is sufficient to support a holding
that the payments attributable to that interest
were in the nature of a property settlement.
(Emphasis supplied.)

Judge Dawson’s comments are not to be over-
looked by any advocate of the position that Davis
results in disparate tax results for comparable
transactions that have occurred in different states,
not to mention the often more practical problem
caused by the triggering of a tax upon the trans-
feror spouse, who may already be in a position of
strained liquidity as the result of the divorce.

The Beard case is both illustrative of the prob-
lem and instructive upon the yet-to-be litigated
issue of the possible inapplicability of the Davis
“exchange rules” to interspousal property
transfers under N.J.S.A. 2A:34-23.
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Legislative Report
by David M. Wildstein

The current legislature continues to propose
and promulgate legislation involving family law. It
is necessary for our Section to monitor all pro-
posed bills and wherever possible contribute our
views. Our past efforts have been rewarding and
successful. For example, during the past year our
Section participated in the drafting of the wage
garnishment bill (S-1508, Ch. 417, P.L. 1982)
which the Governor signed into law. The input of
the Family Law Section was a major factor in
former Governor Byrne vetoing the rehabilitative
alimony bill (S-1020) which, if signed into law,
would have eliminated by inference “needs and
ability to pay of the parties” as a standard relevant
to an alimony award.

| am pleased to report that a group represen-
tative of our Section will appear before the Com-
mission on Sex Discrimination, at their invitation,
on March 12, 1982 to present our position on
various bills that the Commission has proposed.
This presents a unique opportunity for our Sec-
tion to be at the forefront of the legislative pro-
cess. The more significant proposed bills initiated
by the Commission on Sex Discrimination are as
follows:

Custody (Senate, No. 598, sponsored by Sena-
tors Lipman and DiFrancesco). This bill provides
in part the following:

e Pending an order for custody, the parent who
is the primary physical caretaker of the child,
prior to separation, shall have custody. No
child shall be taken forcibly or against the will
of the parent having custody without a Court
order.

s Alternative custody arrangements such as
joint legal and physical custody; joint legal
custedy to both parents and individual physi-
cal custody to the other parent; legal and
physical custody to one.parent and visitation
rights to the other.

e The Court shall grant joint custody when
requested by both parents unless contrary to
the best interest of the child.

s Guidelines and considerations by the Court
in awarding custody, to wit:

a. parental desire for joint custody;

b. the parents’ ability to agree, communicate
and cooperate in matters relating to the
child;

¢. the interaction and relationship of the
child with its parents and siblings;

d. the safety of the child and the safety of
either parent from physical abuse by the
other parent;

e. the preference of the.child when of suffi-
cient age and capacity to reason so as to
form an intelligent decision;

f. the needs of the child;

g. the stability of the home environment of-
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fered;

h. the quality and continuity of the child’s
education; and

i. the fitness of the parents. A parent shall
not be deemed unfit unless the parent's
conduct has a direct adverse effect on the
child.

s The Court, in determining the physical
custody element of a joint custody award,
shall consider, but not be limited to, the
following factors: the geographical proximity
of the parents’ homes, the financial re-
sources of the parents, their employment
résponsibilities and the age and number of
the children.

Standards for Alimony and Equitable Distribu-

tion (Senate, No. 600, sponsored by Senators

Lipman and DiFrancesco). This bill provides in

part the following:

e Authority for the Court to grant temporary or
permanent alimony based upon various
standards (this portion of the bill is identical
to S-1020 which was vetoed by former Gov-
ernor Byrne);

e The remarriage of a former spouse receiving
temporary alimony shall not be cause for
termination of the temporary alimony by the
Court unless the payer spouse demonstrates
good cause to the contrary.

In making an award for equitable distribution

the Court shall consider but not be limited to

the following factors:

a. The duration of the marriage; f

b. The age and physical and emotional
health of the parties;

c. The income or property brought to the
marriage by each party;

d. The standard of living established during
the marriage;

e. Any written agreement made by the
parties before or during the marriage con-
cerning an arrangement for property dis-
tribution;

f. The economic circumstances of each par-
ty at the time the division of property
becomes effective;

g. The earning capacity of each party, in-
cluding educational background, training
employment skills, work experience,
length of absence from the job market,
custodial responsibilities for children, op-
portunity for future acquisitions of capital
assets and income, and the time and
expense necessary to acquire sufficient
education or training to enable the party
to become self-supporting at a standard
of living reasonably comparable to that
enjoyed during the marriage;

h. The contribution by each party to the
education, training or increased earning
power of the other;

i. The contribution of each party to the ac-
quisition, dissipation, preservation, de-
preciation or appreciation in the amount
or value of the marital property, as well as
the contributions of a party as a home-
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maker;

j. The sources of income of both parties,
including but not limited to medical, re-
tirement, insurance or other benefits,
whether vested or unvested;

k. The tax consequences of the proposed
distribution to each party;

|. Whether the property award is in lieu of or
in addition to alimony, maintenance or
child support;

m. The current value and income producing
capacity of the property;

n. The need of a parent who has physical
custody of a child to own or occupy the
marital residence and to use or own its
household effects;

o. The debts and liabilities of the parties; and

p. Such other factors as the court may deem
relevant.

e It shall be presumed that each party made a
substantial contribution to the acquisition of
income and property while the party was
married.

Debts and Property of Married Persons (Senate,
No. 597, sponsored by Senators Lipman and
DiFrancesco). A summary of the bill follows:

* A husband and wife have the power to con-
tract with each other and sue or be sued by
one another. The spouses shall not enter into
an employer-employee agreement with each
other for marital or domestic services in their
own home.

+ The wages and earnings of a married person
are that person’s separate property.

o A purchase made by a spouse in the
spouse’s own name shall be presumed, in
the absence of notice to the contrary, to be
made by that spouse as an individual and
that spouse shall be liable for the purchase
except for medical, housing and necessities
for the family.

* |If a spouse is providing reasonable support
during a separation, no action may be ob-
tained against the payer spouse during or
after the separation for liability incurred by
the other spouse.

A spouse who abandons the other spouse Is
liable for the reasonable support of that
spouse during the period of abandonment.
Children Born Out of Wedlock (Senate, No. 888,
sponsored by Senator Lipman).

This bill is comprehensive and intends to pro-
vide that all children, regardless of the marital
status of the parents, have equal rights with re-
spect to each other and also provides.a pro-
cedure to establish parentage in disputed cases.
The bill also provides in part for the following:

¢ A procedure for change in birth certificates
and name changes.

¢ Support guidelines for out-of-wedlock chil-
dren including the right if it is In the best
interest of a child, to a lump sum payment or
the purchase of an annuity in lieu of periodic
support.

The enactment of these bills would have sub-
stantial impact upon the practice of family law. In
my next column, | will report on our meeting with
the Commission and the status of these and other
bills. | suspect that there will be much work ahead
for all of us and in particular the appropriate
substantive Section committee that will study arid
evaluate the bills.

Chairman’s Report

{continued from page 98)

of the Section, that | accepted Senator Lipman’s
invitation to have representatives of the Section
meet with the full Commission on Sex Discrimina-
tion in the Statutes. The meeting took place on
Friday, March 12. Representing the Section in
addition to myself were Section Vice-Chairman
Jeff Weinstein, Section Secretary Dave Wildstein,
Vince Segal of Cherry Hill and Patricia Slane
Voorhees of Princeton. Also in attendance with
our Section's delegation were State Bar staff
members Phil Kirschner and Joanne Ventura. No
fewer than six of the seven members of the
Commission were also present.

The meeting was marked by wide-ranging dis-
cussions in which the Commission indicated a
willingness to place on hold all of its legislative
package dealing with family law until the Section
has had an opportunity to carefully consider each
bill. It was agreed that certain bills would be
considered in a two-month time frame, while
others would be considered in a four-month time
span.

Let there be no doubt about it, the bills in
question pack powerful punches. For example,
Senate Bill 600 proposed by Senators Lipman
and De Francesca would substantially expand the
standards for the award of not only alimony and
child support, but also equitable distribution of
property. Indeed, on the equitable distribution
front, the bill contains the following language
which would have an obvious impact upon
equitable distribution law:

It shall be presumed that each party made
a substantial contribution to the acquisition of
income and property while the party was
married.

The proposed legislation also contains the fol-
lowing interesting section which deserves careful
and balanced consideration:

The remarriage of a spouse receiving tem-
porary alimony shall not be cause for termi-
nation of the temporary alimony by the Court
unless the payer spouse demonstrates good
cause to the contrary.

Obviously, | have grave misgivings both about the
presumption dealing with equitable distribution
and the suggestion that remarriage of a former
spouse will no longer signal the automatic termi-
nation of alimony. Indeed with regard to the latter,
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| find it curious that the legislation as drafted
would force the supporting spouse to demon-
strate good cause why his support obligation to
the now remarried supported spouse should ter-
minate. Has the world turned upside down?

Similarly proposed within Senate Bill 598 deal-
ing with custody is the following troublesome
language:

Until the Court determines the custody of
the child and unless the parties agree other-
wise, the parent who has been the primary
physical caretaker of the child prior to sepa-
ration shall have custody of the child. No child
shall be taken forcibly or against the will of
the parent having custody by the other parent
without a Court Order.

While the clause as drafted is intended to simplify
the area of custody practice, | question whether
the litmus paper test proposed would serve the
best interests of our state's children. Additionally,
| am troubled that the proposed legislation would
create a new term of art—"primary physical
caretaker”—just at the time our practice is begin-
ning to turn away from traditional labels of
“custody” and “visitation.” The Pashman Report,
as well as the Beck opinion, did much to rid New
Jersey of traditional possessory concepts which
have dominated custody practice for decades.
Although | am editorializing, | for one feel that the
legislation as drafted would represent a regres-
sion in our law.

Fortunately, however, our Section has “involved
itself” at an early enough stage in the legislative
process to have an impact upon the bills before it
is too late. A massive Section effort will be re-
quired. This is not a situation in which lawyers
should assume the role of negativists; instead,
this is a situation in which concerted creative
thought will be required. | will be calling upon the
chairmen of our Section’s substantive law com-
mittees to address each and every proposal now
before the Legislature dealing with our practice. |
have committed our Section to furnishing the
Commission on Sex Discrimination in the Stat-
utes, the applicable legislative committees, and
the Legislature itself with detailed briefing memo-
randa as to each law proposed. Future columnsin
the Family Lawyer will deal with this massive effort
over the next four-month period.

Concern Expressed Over Introduction of
Referees in Domestic Relations Court

In addition to concern over recent legislative
developments, | must express great concern
about a recent judicial development in Atlantic
County. Relying upon authority pursuant to R. 5:9,
as well as R. 5:10-3, the Atlantic Countv Assign-
ment Judge has implemented an experimental
program involving the use of referees in domestic
relations matters. Citing as the program’s inten-
tion the maximization of available judicial time,
referees are called upon to conduct in the first
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instance hearings which in other counties are held
before Domestic Relations Court judges. | have
grave misgivings about this development. Al-
though a de novo review of a referee’s findings
seems to be built into the system, | proceed from
the basic premise that judging should be left to
judges and that the judicial function should not be
farmed out. | am particularly concerned about this
development as we approach the eve of the
implementation of a Family Court. | pose the
rhetorical questions: Can one procedure be used
in a combined Family Court in domestic relations
matters, while another procedure is followed in a
matrimonial matter? Are the factors which bear
upon the issuance of a support, custody or visita-
tion Order in the Domestic Relations Court all that
different from similar applications heard in the
Superior Court? | think not.

It is not, however, for me as Section Chairman
to impose my views with regard to this topic upon
our Section’s membership. Instead, | view this
important topic as one which deserves immediate
and thorough study. Accordingly, | have ap-
pointed Section Vice-Chairman Jeff Weinstein to
head a blue-ribbon panel having statewide repre-
sentation. It is my hope that Jeff's committee will
proceed in the same fashion as did Gary Skoloff's
committee dealing with the retainer rule. Already,
the committee has interviewed Atlantic County
Assignment Judge Philip Gruccio, who has coop-
erated fully with the committee’s investigation. |
am hopeful the commitee will be prepared to
submit its report to the April meeting of our
Section's Executive Committee for action. As
always, you will be kept fully posted as to all
developments as they occur.

Section Appointments Announced

| am very pleased to announce a number of
additional appointments | have made during the
past month. First, continuing my effort to expand
our Executive Committee to include represen-
tatives from throughout the state, | have ap-
pointed Frank A. Louis of Toms River to serve on
our Executive Committee. Similarly, | have ap-
pointed Robert Diamond of Union to our Ex-
ecutive Committee and have also asked him to
chair a new substantive law committee which will
deal with causes of action. | will be asking his
committee to consider the desirability of our Sec-
tion's endorsement of legislation which would
shorten the 18-month separation period.

| have also asked Section Executive Committee
member Lynne Strober of Belleville to chair a new
committee to deal with the rights of divorced
persons. Finally, | have asked Executive Commit-
tee member Allen Zeller of Camden to chair a
committee to deal with the responsibility of private
practitioners to offer pro bono services in the
matrimonial field to the less advantaged.

My thanks to each of these individuals for
having accepted their réspective assignments. It
is gratifying that so many are willing to give of
themselves to the work of the Section.




Equitable Distribution in North Carolina

by Alan M. Grosman

North Carolina joined the ranks of the equitable
distribution states on October 1, 1981, when its
Act for Equitable Distribution of Marital Property
took effect.’ This detailed and comprehensive
statute clearly shows that it is the result of com
parative study and that its drafters benefited from
the experience of other common law states with
equitable distribution during the preceding de-
cade. The North Carolina Equitable Distribution
Act contains many familiar provisions, but also
some unigue ones.

Davis Treatment

The Act is most innovative in its effort to avoid
the capital gains taxation problem posed by Unit-
od States v. Davis? with regard to appreciated
property transferred by one spouse to the other in
connection with a divorce settlement or judgment.
Taking inspiration from the Tenth Circuit de-
cisions of Collins v. Commissioner of Internal
Revenue?® in Oklahoma and Imel v. United States*
in Colorado, the statute declares that, “The rights
of the parties to an equitable distribution of
marital property are a species of common own-
ership, the rights of the respective parties vesting
at the time of the filing of the divorce action.”®
{Emphasis added)

This attempt to legislate on the state level
against the harmful effects of the Davis decision
should be seriously considered by New Jersey
legislators. Why should parties who obtain
divorces in the common law states of Oklahoma,
Colorado and North Carolina be able to do so free
of the effects of the Davis decision, while similarly
situated persons living in New Jersey remain
subject to its disabilities?

Distributive Award

The statute employs the “distributive award”
concept, which was first tormally introduced in the
New York Equitable Distribution Law in 1980.5 A
distributive award is defined as payments either in
a lump sum or over a period of time in fixed
amounts, but not including payments that are
treated as ordinary income to the recipient under
the Internal Revenue Code.” It is clear that
alimony or maintenance does not qualify as a
distributive award.

Where the court finds that an equitable distribu-
tion of all or part of the marital property in kind
would be impractical, as in the cases of a busi-
ness operated and controlled by the other spouse
and of a professional practice, the court is to
provide a distributive award to achieve equity.
This may be done to facilitate, effectuate or sup-
plement a distribution of marital property. This
represents codification by North Carolina of the
approach developed in New Jersey by case law in

Alan M. Grosman is a member of the firm of
Grosman & Grosman, Short Hills and an editor of
the New Jersey Family Lawyer.

Borodinsky v. Borodinsky.® The North Carolina
court, like the New Jersey court, has the power to
provide that any distributive award payable over a
period of time be secured by a lien on specific
property.®

Statutory Presumption of Equal

What is the meaning of “equitable” under the
new North Carolina statute? There is statutory
presumption that equitable means equal. The
North Carolina Equitable Distribution Act requires
that there be an equal division by using the net
value of marital property unless the court finds
that an equal division would not be equitable.

In that event the court must divide the marital
property equitably, considering the following very
inclusive set of criteria:'° (1) the income, property
and liabilities of each party at the time the division
of property is to become effective; (2) any obliga-
tion for support arising out of a prior marriage; (3)
the duration of the marriage and the age and
physical and mental health of both parties; (4) the
parent with custody of a child or children of the
marriage to occupy or own the marital residence
and to use or own its household effects; (5) vested
pension or retirement rights and the expectation
of nonvested pension or retirement rights, which
are separate property; (6) any equitable claim to,
interest in, or direct or indirect contribution made
to the acquisition of such marital property by the
party not having title, including joint efforts or
expenditues and contributions and’ services, or
lack thereof, as a spouse, parent, wage earner or
homemaker; (7) any direct or indirect contribution
made by one spouse to help educate or develop
the career potential of the other; (8) any direct
contribution to an increase in the value of sepa-
rate property which occurs during the course of
the marriage; (9) the liquid or nonliguid character
of all marital property; (10) the difficulty of eval-
uating any component asset or any interest in a
business, corporation or profession, and the eco-
nomic desirability of retaining such asset or in-
terest intact and free from any claim or in-
terference by the other party; (11) the tax conse-
quences to each party; and (12) any other factor
which the court finds to be just and proper.

The North Carolina statute specifically requires
the court to provide for an equitable distribution
of marital property without regard to alimony or
child support. After equitable distribution is de-
cided, these matters are to be considered. This is
a codification of the New Jersey approach as set
forth in the leading case of Rothman v. Roth-
man."

“Contracting Out”

The Act also contains an important provision
allowing couples to make their own binding
equitable distribution agreement. The law thus
enables spouses and prospective spouses to
“contract out” of the statutory scheme. This pro-
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Equitable Distribution in North Carolina (continues)

vision resembles a provision in the 1980 New York
equitable distribution statute and similar rules of
long-standing in most community property states.
The North Carolina Act provides that before, dur-
ing and after marriage the parties may, by written
agreement, provide for the distribution of the
marital property in the manner that they consider
fair. It further states that that agreement shall be
binding upon the parties:

Such a provision might be desirable for New
Jersey. The old rules about ante-nuptial agree-
ments may well be found to be as outmoded as
the doctrine of recrimination. Perhaps a statute
affirmatively authorizing “contracting out” of our
equitable distribution and alimony system might
be a worthwhile development.

In the only reported decision about the new
North Carolina statute, Mims v. Mims,'? decided
by the North Carolina Supreme Court in January,
1982, the court stated that it appeared that in the
context of all “marital property” the legislature has
opted for a rule that where land or personalty is
purchased with the “separate property” of either
spouse, it remains the separate property of that
spouse regardless of how the title is made.

New Jersey family lawyers should observe the
North Carolina experiment with overcoming Davis
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and with “contracting out” of the matrimonial
property regime with interest as possible guides
for further New Jersey family law reform.

Footnotes

1. An Act for Equitable Distribution of Marital Property, ch.
815, 1981 Session Laws, adopted July 3, 1981.

2. 370 U.S. 65 (1962).

3. 412 F.2d 211 (10th Cir. 1969).

4. 523 F.2d 853 (10th Cir. 1975). In both Collins, supra, fn. 3
and Imel the Tenth Circuit held that the Legislatures of
Oklahoma and Colorado, respectively. intended equitable
distribution to mean that a wife has a vested interest in her
husband's property at the time a divorce action is filed
and, based upon this vested interest, found the divorce
property distributions to be nontaxable.

. N.C.G.S. §50-20 (k).

. DRL §236 (b) (5) (e) provides that In any action in which the
court determines that an equitable distribution is ap-
propriate, but would be impractical or burdensome or
where distribution of an interest in a business, corporation
or profession would be contrary to law, the court in lieu ot
such equitable distribution is to make a distributive award
so as to achieve equity between the parties. In addition,
under the 1980 New York Equitable Distribution Law, the
court may also make a distributive award to supplement,
facilitate or effectuate a distribution of marital property.

7. N.C.G.S. §50-20 (b) (3).

8. 162 N.J. Super. 437, 393 A.2d 583 (App. Div. 1978).
9. N.C.G.S. §50-20 (e).

10. N.C.G.S. §50-20 (c).

11. 65 N.J. 219, 320 A.2d 496 (1974).

12. 8 FLR 2200 (2/23/82). .
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