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Post-Judgment Discovery:
Proceed With Caution 
by John E. Finnerty 

Arecently published case demonstrates the
tightrope that lawyers must walk when seek-
ing to advocate effectively for their clients
within the ‘rules of the game.’ 

In Welch v. Welch,1 decided Jan. 7, 2008, and
approved for publication on June 9, 2008, Judge
Michael Guadagno refused to consider on a post-judg-
ment application for modification of custody, docu-
ments that had been obtained by the moving party
from the Marlboro Township Police Department
through service of a subpoena. The subpoena was
issued two days prior to the filing of the former hus-
band’s motion seeking modification of the residential
custody of the parties’ 15-year-old child, on the grounds
of the wife’s alleged instability.

There is no indication whether the subpoena, made
returnable the return date of the motion, was copied to
the adversary, but from the opinion it appears that it
was not. The subpoena was forwarded with a transmit-
tal, which encouraged the production of the subpoe-
naed records prior to the hearing date. Four days prior
to the return date of the motion, the police department
forwarded copies of subpoenaed documents to the
husband’s counsel, who in turn forwarded them the fol-
lowing day to the wife’s counsel. The husband sought
to rely on the subpoenaed documents to demonstrate
his wife’s alleged mental instability. 

Since the court concluded that the lynchpin of the
movant’s case was the subpoenaed police reports, and
ruled that they had been obtained in violation of court
rules, it refused to consider the evidence, and denied
the motion. There was no discussion of what these
records demonstrated or whether they gave rise to a
concern about the mother that would be pertinent
from a custodial perspective in terms of the best inter-
ests of the child. In the author’s opinion, it is of concern

that a judge may have honored form over substance, and
failed to exercise his parens patriae responsibility to
children by refusing to consider available evidence that
may have been relevant to their welfare. 

In refusing to consider the records, the trial judge
summarized the history of discovery in family actions.
He noted that historically such discovery has been far
more limited than in other areas of litigation. He failed
to reference that Rule 5:5-1(c) discovery by way of
deposition had been liberalized by a rule amendment
adopted by the Supreme Court in November 1985, fol-
lowing a rule amendment recommendation by the
Supreme Court Family Part Practice Committee. That
recommendation came following extensive study of
third-party deposition practice in matrimonial actions
in other states. The research concluded that New Jersey
was one of a small minority of states that did not allow
depositions as of course of third-party witnesses in
matrimonial cases. Consequently, the Supreme Court
Family Part Practice Committee voted to propose a rule
amendment to the Supreme Court, which was adopted
and became effective January 1986. 

In not considering the subpoenaed material, the trial
court asserted that a post-judgment matrimonial
motion was “summary” in nature. In support of that
conclusion, the trial court cited Rule 5:5-4 provisions
for “page limitations,” “short return dates,” and “entry of
a written Order at conclusion of the motion hearing.”
The trial judge concluded:

These limitations are stringent and clearly intended to resolve
issues in a summary fashion. A return date of twenty (24) day
is not nearly enough time to conduct meaningful discovery
and allow an adversary to file a timely response.

Continued on Page 75
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The trial judge further cited Rule
5:5-1(d), which, besides the permit-
ted discovery enumerated in that
rule, provides that all other discov-
ery in family actions shall be per-
mitted by leave of court for good
cause shown, with exceptions for
production of documents, requests
for admissions and copies of docu-
ments referenced in the pleadings.
The trial judge correctly noted that
this rule applied to discovery in
pending actions, and that there is
no rule that authorizes discovery in
a post-judgment action, even assum-
ing the subpoena was served fol-
lowing the filing of the motion,
rather than two days before the
motion. However, there is no refer-
ence in the rules that supports the
conclusion that any post-judgment
proceeding is “summary” or “short.”
The author notes that post-judg-
ment applications can be extensive
and require substantial discovery
over a lengthy period of time, and
post-judgment hearings can some-
times last as long as divorce trials.

The power to issue subpoenas is
significant, and certainly must be
exercised in good faith.2 Neverthe-
less, there is no specific rule that
precludes service of subpoenas in
pending post-judgment cases
absent a court order or the sched-
uling of a plenary hearing. Howev-
er, it is also true that there is no rule
that authorizes such discovery. 

The subpoena in this case
sought documents, and in the trans-
mittal letter the attorney clearly
sought to obtain the documents
before the hearing, presumably so
they could be used at the time of
the return of date or in reply
papers. Clearly, that subpoena
should have been served contem-
poraneously on the adversary, since
the adversary apparently was
known. The adversary then could
have filed a motion to quash, and
the documents would never have
been released. The failure to serve
the subpoena came perilously close

to violating the policy of Rule 4:14-
7(c). The better practice would
have been to serve the subpoena
contemporaneously on adverse
counsel. 

The author views the case as
troubling, and the practice of sub-
poena power in pending post-judg-
ment proceedings also is troubling.
It does not appear that there is a
sufficiently clear policy in the rules
precluding a post-judgment sub-
poena, but an alternative argument
could be made, because of the
silence of the rules on this issue. 

However, the exclusion and
refusal to consider evidence that
may be relevant to the substantive
issue involved certainly is extreme.
The better course for the attorney
in this case might have been to set
forth in a motion the basis for the
belief that if a subpoena was served
probative evidence would be
uncovered relevant to the issue of
the custody and the best interests of
the child. Certainly, the person who
served the subpoena had sufficient
knowledge about some circum-
stances that caused it to be issued to
a specific police department. Faced
with knowledge that there were
events that resulted in police files
being created, a trial court would be
hard-pressed not to allow the facts
believed to exist to be explored and
developed, since the exploration of
those facts might demonstrate cause
for concern regarding the best inter-
ests of the child. Reviewing the evi-
dence would allow the court to
make a determination on substan-
tive grounds rather than because of
perceived procedural violations.

Another example of a situation
that might justify the service of a
subpoena, is a post-judgment appli-
cation to modify alimony and/or
child support based on changed
circumstances. If the respondent
knew that the movant had, within
some period of time prior to the fil-
ing, refinanced a home, which pre-
sumably would have required the
filing of a loan application, then
obviously the information dis-
closed in that loan application

would be relevant to evaluation of
the alleged changed circumstances
presented by the movant. It would
certainly be germane relevant evi-
dence that should be considered
by a trial court in connection with
evaluating the application. If the
movant did not provide that infor-
mation, then certainly the respon-
dent should be able to obtain the
information and provide it to the
court before a determination is
made on the application to modify.
There may very well be a wealth of
information that, if not voluntarily
produced, could only be obtained
by way of subpoena. 

Perhaps, in certain cases where
the movant seeks relief and the
respondent needs access to infor-
mation that he or she knows exists
in the hands of third parties, the
respondent should cross move for
permission to serve a subpoena to
obtain the material before a sub-
stantive determination is made by
the court on the initial application.

There may be other circum-
stances that justify issuance of post-
judgment subpoenas. However, the
alleged facts in the Welch case and
the hypothetical just referenced are
clear examples where independent
evidence may exist in control of
third parties that should be pro-
duced for the court before the post-
judgment motion is determined or
a hearing is held. This author
believes that the entire issue should
be considered and addressed by the
Supreme Court Family Part Practice
Committee in its next cycle. �

ENDNOTES
1. FM-13-1006-94C. 
2. Cavallaro v. Jamco Property

Management, 334 N.J. Super.
557, 569 (App. Div. 2000). 

John E. Finnerty is a senior part-
ner in Finnerty, Canda & Drisgula,
P.C. He is the former chair of the
Family Law Section and was
awarded the 1998 Tischler Award.
This column represents the
author’s opinions and not neces-
sarily those of the NJSBA.

Senior Editor’s Column
Continued from Page 73



29 NJFL 76

76

How many times has the fol-
lowing scenario played
itself out: On the day sched-
uled for trial, you appear on

time, lugging heavy and cumbersome
trial binders and trial boxes ready to
proceed. The clients have taken off
from work and are paying someone
to watch the children—first to pre-
pare for trial and then to appear in
court. You have already submitted a
trial brief along with numerous pre-
marked exhibits to the court and
your adversary. The cost to prepare
these documents, as well as the copy-
ing and delivery charges alone are
staggering. You have spent substantial
time meeting with your client and
your witnesses to prepare them for
trial. You have contacted the judge’s
secretary and/or law clerk to get an
idea of how crowded the docket is
and to confirm that you are actually
going to proceed. You were told that
your trial will proceed as scheduled.

When you arrive at court, howev-
er, you find that you are number 35
on the list comprised mostly of
domestic violence matters (initial
temporary restraining orders, dis-
missals, and final hearings) along with
a smattering of family matter pre- and
post-judgment hearings and confer-
ences. Unless the judge is a miracle
worker or operates on a different
timeline than the rest of reality, there
is absolutely no way the judge will
have time to speak to counsel, let
alone to start a trial in your matter.

Why does this happen, and what
can be done to improve the process?
Would we tolerate this in any other
setting? Imagine scheduling a doc-
tor’s appointment and being told to

engage in hours and hours of prepa-
ration in advance and arrive at 8:30
a.m. for an examination, which may
occur anytime between then and
4:30 p.m. Would we tolerate spend-
ing a few thousand dollars each year
on season tickets to a sporting
event, only to be told each week that
the game might have to be resched-
uled? What if every week you tuned
in to watch your favorite dramatic
series on television to learn that the
writers were too busy to complete
this week’s show? What if you went
to get burgers and fries at the local
fast food chain, placed your order
and waited in line, only to be told
when you arrived at the window
that they were closed, come back
tomorrow? I doubt we would toler-
ate any of these situations.

I believe that there are various
explanations for this occurrence;
some are intended and some are
not. Certainly, the court has little
control over how many priority
matters (e.g., domestic violence
complaints) are filed, and only
slightly more control over when
these matters must be heard. Obvi-
ously, domestic violence, children in
court, juvenile matters, Division of
Youth and Family Services matters,
and orders to show cause take pri-
ority because of statutory or Rule
requirements. (See for example
N.J.S.A. 9:6-8.22.) This fact is empha-
sized in smaller counties where the
family part judges must handle more
than one of these case-types.

Further, it is an unfortunate fact
of life that some attorneys do not
make earnest efforts to resolve their
cases until they are required to

appear for trial. I submit, however,
that these attorneys are in the
minority. The vast majority of our
colleagues make every effort to
resolve their cases, both directly
with their adversary and through
the assistance of the Early Settle-
ment Program and mediation. Yet, all
too often, upon appearing in court
prepared for trial to commence, hav-
ing exhausted the various alternate
dispute programs, counsel and the
parties are still asked to “go outside
and talk,” or otherwise ‘encouraged’
by the court to settle, continue talk-
ing, without any real hope of testi-
mony commencing. Although it cer-
tainly puts great pressure on liti-
gants to settle their case while they
are paying their attorneys to cool
their heels in court, we must ask
ourselves whether this is an appro-
priate method to move matrimonial
matters through the docket to com-
pletion. Perhaps we can turn up the
heat and force everyone to stand on
one foot as well. This will pressure
litigants into settling too, but is it
appropriate?

Simply put, realistic trial dates
should be set; and perhaps equally
importantly, cases should be tried
on consecutive days, consistent
with Rule 5:3-6, as opposed to cases
being tried on ‘partial’ days, over
months—a fate that is unfair not
only to the parties, their witnesses,
and counsel, but also to the family
part judges themselves. A litigant
should not need to be a profession-
al football player or other public fig-
ure to obtain consecutive trial dates.

Further, if a realistic later date
becomes untenable, counsel should

CO-MANAGING EDITOR’S COLUMN
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be advised immediately, and an alter-
nate course required. Attorneys and
litigants should not be required to
appear in court when there is no
hope of being reached for trial or at
the very least a meaningful judicial
settlement conference (i.e., with a
judge familiar with the issues who
has read and considered position
statements by the parties). Causing
litigants to incur such unnecessary
expense undermines the great insti-
tution of our judicial system. Clients
ask: “Why did the court schedule
this matter for trial if there was no
hope of it being reached?” This is
part of the reason why lawyers and
the court system receive such nega-
tive press. One of the goals of best
practices was to address the nega-
tive views by the public of the mat-
rimonial court. A recognition of the
judiciary as a service industry runs
through the recommendations. The
proliferation of unrealistic trial dates
undermines this laudable goal.

The solution to this situation is
to schedule meaningful pre-trial
judicial and other mandatory settle-
ment conferences. If those confer-
ences are not successful, then set
realistic trial dates. Further, in order
to encourage settlement, the court
could consider the reasonableness
of the settlement positions when
counsel fees are sought. If a realistic
trial date is not possible due to the
court’s significant other commit-
ments (i.e., domestic violence mat-
ters, children in court, juvenile mat-
ters, Division of Youth and Family
Services matters, and orders to
show cause), it is understandable.

As the complexity of cases increas-
es and the number of filings contin-
ues to rise, a greater demand has been
placed on the judiciary to provide
quality and expedited service to New
Jersey families seeking relief through
the courts.1 The court system is over-
burdened due to the growing popula-
tion, decreased budget,2 and
increased litigation in all areas, but
especially with regard to domestic
violence. Statistics regarding domestic
violence filings, which, according to
the judiciary’s website include
abuse/neglect, adoption, child place-

ment review, juvenile/family crisis,
kinship, termination of parental
rights, criminal/quasi-criminal/other
matters (formerly family matters
received from other courts) average
58,981 per year over the four years
between 2004 and 2007.3 In 2008,
there are 126 family part judges.4

Therefore, if spread evenly, each judge
must handle 468 of these emergent
matters in a year, in addition to disso-
lution and FD non-dissolution mat-
ters, which average 223,152 filings
per year over the same four-year peri-
od.5 If spread evenly, this means that
each judge must handle 2,239 filings
per year for dissolution, non-dissolu-
tion, and domestic violence. This is a
daunting task.

The solution, however, is not a
massive cattle call in the hope that
cases will settle and the end of the
year numbers will look better.
Rather, the response should be the
scheduling of other alternative dis-
pute resolution mechanisms that liti-
gants and their attorneys should be
required to attend and that are cal-
culated to result in the productive
utilization of counsel’s time working
toward a reasonable settlement until
the matter can be reached for trial.
For example, if a realistic trial date
cannot be fixed or is far into the
future, the court can provide one or
more of the following alternatives: 1)
meaningful pre-trial judicial settle-
ment conferences; 2) mediation; 3)
mandatory settlement conferences
in one attorney’s office; and/or, if the
parties agree, 4) arbitration.

If, while reviewing the judge’s
schedule for the week, the calendar
coordinator recognizes that the judge
will be unable to address all of the
scheduled cases, a more reasoned
approach is to form an alternative
plan and re-schedule cases for anoth-
er date. Judges will argue that attor-
neys can productively use the waiting
time to try to settle their cases. If the
court has no time at all to even con-
ference the case, however, is it rea-
sonable to expect that a case that is
ready for trial can actually be settled,
particularly if one party is pro se? If
the court cannot provide even the
minimum attention to a case needed

to conference it with the attorneys, it
is more reasonable to require counsel,
the parties (and experts when they
are involved) to employ one of the
options stated above? The trial should
be re-scheduled to a later date, when
the court can give it and the parties
the attention that is deserved. �

ENDNOTES
1. Excerpt from the Supreme

Court Family Practice Com-
mittee Judicial Education
Final Subcommittee Report
co-chaired by Hon. Linda R.
Feinberg, A.J.S.C. and Frank
Louis, Esq. Submitted on Oct.
30, 2001: “Comprehensive
Judicial Orientation Pro-
gram for Newly Assigned
Family Part Judges.”

2. “The proposed budget requires
the judiciary to absorb a reduc-
tion of $27 million for FY [fiscal
year] 2009.” (Testimony by
Judge Philip S. Carchman, act-
ing administrative director of
the courts Senate Budget and
Appropriations Committee, Fis-
cal Year 2009, Wednesday, April
30, 2008, www.judiciary.state.nj.
us/ pressrel/budget_speech.pdf).

3. New Jersey Judiciary Superior
Court Caseload Reference
Guide 2004–2008, Family Divi-
sion, Domestic Violence, www.
judiciary.state.nj.us/quant/5yrd
om.pdf.

4. www.judiciary.state.nj.us/press
rel/GAO2009.pdf.

5. New Jersey Judiciary Superior
Court Caseload Reference
Guide 2004–2008, Family
Division, http://www.judicia-
ry.state.nj.us/quant/5yrmenu
3.pdf.

Charles F. Vuotto is a sharehold-
er with the Woodbridge-based firm
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chair-elect of the Family Law Sec-
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chair of the Matrimonial Section
of ATLA-NJ. This column represents
the opinions of the author and not
necessarily those of the NJSBA.
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Although I am known for
my inability to navigate
most of New Jersey with-
out the assistance of a

GPS, I was pretty sure that there
was no Pima County in New Jersey,
when my client handed me the
Pima County parenting time guide-
lines. He had just attended cus-
tody/parenting time mediation at
the courthouse. I was a bit per-
plexed. I looked at it and noted the
title: Pima County, Arizona Parent/
Child Access Guidelines. It was
Pima County, Arizona! So why are
the mediators in some county in
New Jersey using the Pima County,
Arizona guidelines?

My client was advised that these
were the guidelines that were
 followed by the courts and judges
of our state. He was also told that
the current shared physical and
legal custody arrangement was not
in his children’s best interest, based
on these guidelines. The best he
could hope for was every other
weekend and a three-hour dinner
during the week. After calming
down my client, I realized that I
may have been more upset about
the situation than he was.

The Pima County guidelines pro-
vide a breakdown of how parenting
time should be structured based on
the age of the child(ren). For chil-
dren up to nine months old, the
guidelines provide the nonresiden-
tial parent three visits per week for
two hours each visit. Up to four
months of age, these two-hour visits
should occur in the custodial par-
ent’s home. From four to nine

months of age, the visits may occur
outside the custodial home or in an
established child care setting. There
is no vacation time for the noncus-
todial parent and no overnights are
recommended.1 The problems
inherent in such a plan should be
patently clear.

Rule 5:8-1 provides that if the
court finds “that either the custody
of children or parenting time
issues, or both, are a genuine and
substantial issue, the court shall
refer the case to mediation.” As fam-
ily law practitioners, we recognize
the flaws in this system. First, if the
parties were going to be able to
amicably resolve a custody or par-
enting time dispute, they usually
would have already done so
through counsel. Second, fathers
traditionally are relegated to being
the noncustodial or weekend par-
ent. The mediators seem to rein-
force the false assumption that this
is a universal result. Yet we send our
clients with the advice not to sign
anything and to make sure they
clearly indicate that an attorney
must review any agreement.

The rule does not provide that
the mediation is to occur through
any particular person or agency.
Many counties, however, use proba-
tion officers or other court staff to
handle this process in both FM and
FD cases. It is unclear what qualifi-
cations are necessary to become a
court mediator for custody/parent-
ing time. What training do they
have? What experience do they
have? Moreover, each county seems
to have different methods of com-

plying with the rule. In North Jer-
sey, one county has a program simi-
lar to that suggested herein below
already in place, while other coun-
ties use court staff to mediate.

New Jersey is not a ‘guidelines’
state when it comes to parental
time-sharing. While we may use the
child support guidelines, they are
not applicable in all matters. We do
not have alimony guidelines, and
we do not have custody guidelines.
From a lawyer’s perspective, we
prefer the absence of guidelines,
since we are able to be true advo-
cates for our clients. With respect to
custody/parenting time guidelines,
the circumstances of the individual
family must always be considered.
Therefore, any guidelines would be
instructive rather than mandatory
under any circumstance. Indeed,
even the Pima County guidelines
are just that—a guide and not
mandatory.

The Pima County guidelines
assume the following: One parent
has sole custody or primary physi-
cal custody; time needs to be iden-
tified for the non-custody parent
and the child; both parents are fit
and proper; both parents are willing
and able to parent the child.  Inter-
estingly, the Pima County guidelines
have not been adopted by the
courts in Arizona and are meant to
be suggestive. The Arizona courts
further require that a parenting
plan must include the following2:

• Provisions for how the parents
will be involved in caring for the
child and how the big deci-

ASSOCIATE MANAGING EDITOR’S COLUMN
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sions—such as education, reli-
gion, and healthcare—will be
made (usually jointly).

• A residential plan (schedule of
physical custody).

• A method of mediating or resolv-
ing disputes.

• A provision for periodic review
of the parenting plan. (Every one
or two years is common.) The
law does not require any particu-
lar type of review, and the review
required by the parenting plan
could range from a single discus-
sion between the parents to a
series of formal sessions with a
mediator.

• A statement that the parties real-
ize joint custody does not neces-
sarily mean equal parenting
time.

N.J.S.A. 9:2-4 provides guidance
with respect to custody determina-
tions:

In any proceeding involving the cus-
tody of a minor child, the rights of
both parents shall be equal and the
court shall enter an order which may
include:
a. Joint custody of a minor child to

both parents, which is comprised
of legal custody or physical cus-
tody which shall include: (1) provi-
sions for residential arrangements
so that a child shall reside either
solely with one parent or alterna-
tively with each parent in accor-
dance with the needs of the par-
ents and the child; and (2) provi-
sions for consultation between the
parents in making major decisions
regarding the child’s health, edu-
cation and general welfare;

b. Sole custody to one parent with
appropriate parenting time for the
noncustodial parent; or

c. Any other custody arrangement as
the court may determine to be in
the best interests of the child.

There are no statutory standards
or guidelines for a ‘parenting time’
schedule. The clear statutory pur-
pose is that we consider each fami-
ly individually when assisting our

clients to fix a parenting time
arrangement. Indeed, the statute is
gender neutral, and the rights of
mothers and fathers are equal.

As advocates, we often turn to
experts to assist us in the more
complicated custody/parenting
time cases. In my professional expe-
rience, I have seen cases in which
the mother was the ‘primary care-
taker’ during the marriage, but the
expert recommended that the
father have physical custody after
the divorce/physical separation of
the parties. The recommendation
was in the best interest of the child.
Thus, nothing can be assumed.

The Legislature and courts of
this state have not set forth cus-
tody/parenting time guidelines by
which we must be bound in family
law cases. This author believes that
many family lawyers would fight
against the imposition of any
mandatory guidelines for parenting
plans. So why are our clients being
handed guidelines and told that
guidelines must be followed, when
the guidelines are not even binding
in Pima County? Even one occur-
rence of this is too many. Although I
was aware that there were ‘guide-
lines’ being used by some of the
same mediators, I was not aware
that they were guidelines from
another state. Certainly, I was not
aware that mediators told our
clients that the judges apply these
guidelines in all matters. Aside from
undermining our advocacy skills,
the use of these guidelines violates
our statutory scheme and is con-
trary to the best interests of the
children, who become the charges
of our judges in contested matters.

N.J.S.A. 9:2-4(c) provides:

In making an award of custody, the
court shall consider but not be limited
to the following factors: the parents’
ability to agree, communicate and
cooperate in matters relating to the
child; the parents’ willingness to
accept custody and any history of
unwillingness to allow parenting time
not based on substantiated abuse; the
interaction and relationship of the

child with its parents and siblings; the
history of domestic violence, if any;
the safety of the child and the safety
of either parent from physical abuse
by the other parent; the preference of
the child when of sufficient age and
capacity to reason so as to form an
intelligent decision; the needs of the
child; the stability of the home envi-
ronment offered; the quality and con-
tinuity of the child’s education; the fit-
ness of the parents; the geographical
proximity of the parents’ homes; the
extent and quality of the time spent
with the child prior to or subsequent
to the separation; the parents’
employment responsibilities; and the
age and number of the children. A
parent shall not be deemed unfit
unless the parents’ conduct has a sub-
stantial adverse effect on the child.

Our courts have further
addressed these factors over the
years in a litany of custody cases. In
a case involving the custody of a
minor child, the paramount consid-
eration is the safety, happiness,
physical, mental and moral welfare
of the child, and neither parent has
a superior right to custody.3 Cus-
tody issues are resolved by using a
best interests analysis that gives
weight to the child custody statuto-
ry factors.4 The focus on the child’s
best interest is paramount, and a
child’s interest can come before a
parent’s.5 The best interest of child
standard is more than a statement
of primary criterion for custody
decision or factors to be consid-
ered; it is an expression of the
court’s special responsibility to
safeguard the interests of a child at
the center of a custody dispute
because the child cannot be pre-
sumed to be protected by adversar-
ial process.6

The information given to our
clients by these mediators is incor-
rect, and action should be taken to
put an end to this practice. The first
and most important action that
must be taken is that these guide-
lines should be immediately
removed from the arsenal available
to the mediators. Indeed, the New
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Jersey judiciary website provides
access to an informational pam-
phlet, which in general terms pro-
vides information about the laws of
the state of New Jersey, as well as
suggestions for parenting plans.7

These suggestions are also broken
down by the age of the child. For
example, parents are informed that
for infants, regularity is key. Both
parents need to be able to attend to
the daily needs of the infant child.
As opposed to the Pima County
guidelines, there are no suggestions
made for the number of days or
amount of time to which the non-
residential parent is entitled. Thus,
the Pima County guidelines are anti-
thetical to the guidance provided
by our Supreme Court. The pam-
phlet available on the Court web-
site is in accord with our statutory
scheme and case law.

This author believes that there is
an opportunity for the courts and
family law practitioners to turn a
program, which has mixed results

in the real world, into a more pro-
ductive program. Attorneys volun-
teer to be early settlement panel
panelists, and now economic medi-
ators. So why not use the family law
practitioners of this state as cus-
tody/parenting time mediators,
along the same model as economic
mediation? Attorneys would take a
mandatory course in custody/par-
enting time mediation. They could
sign up for the program in the
county in which they primarily
practice. The first two hours with
the mediator would be at no
charge to the litigants. Thereafter,
the attorney would fix his or her
hourly rate.

Certainly, this suggestion is mere-
ly that—a suggestion. In this
author’s opinion, the current medi-
ation program used in several coun-
ties is not effective. Fathers are dis-
couraged from asserting their equal
rights to their children. Mothers
become entrenched in positions
when they attend mediation with a

sympathetic mediator. Parties spend
thousands of dollars on attorneys
and experts as a result of a single
mediation session resulting in an
order that does not fully express
the rights and obligations of the
parties relative to their child(ren).
Most attorneys have seen a non-dis-
solution order initially entered after
mediation, which results in years of
litigation to ensure the access rights
of the noncustodial parent.

It may seem like a radical idea to
use educated professionals in this
capacity who have taken a course
to assist litigants in resolving cus-
tody disputes and who devote their
professional life to the field of fam-
ily law. Or, it may be that we better
serve the litigants who avail them-
selves of our courts and provide to
them the most qualified people to
assist them, rather than an eight-
page booklet from Pima County,
Arizona. �
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Adifficult alimony issue
that frequently arises is
where parties live togeth-
er and thereafter marry.

In these instances, what is the
impact of that pre-marital cohabita-
tion on alimony? There is law con-
cerning the impact of pre-marital
cohabitation on equitable distribu-
tion, but the law is uncertain in
addressing alimony. For example, a
marital home acquired during
cohabitation, but in contemplation
of marriage, was addressed in Weiss
v. Weiss.1 Additionally, the cut-off
date for asset distribution was
changed on the unique facts of
Berrie v. Berrie2 because of pre -
marital cohabitation.

Berrie, while certainly involving
cohabitation, turned not so much
on that fact but on how Mr. Berrie,
in the midst of his first divorce,
characterized his cohabitation as
being equivalent to a marriage. As
he said, “he was married ‘morally
and spiritually’ to his cohabitant.”3

Not surprisingly, the Appellate Divi-
sion held him to his word, and
deemed his cohabitation to be mar-
ital. Berrie has the potential to cre-
ate uncertainty where the Supreme
Court ultimately wanted certainty
relating to valuation dates and equi-
table distribution; thus, it is perhaps
best to limit Berrie to its unique
facts. The same result could have
been reached by using the remedial
device of a constructive trust with-
out doing damage to statutory
integrity.

Yet, there is no case specifically
dealing with the impact of pre-mar-
ital cohabitation on alimony.
Assume the following: the parties
lived together for eight years, then

married and lived together for
another eight years. Thus, the total
time they resided together was 16
years. The wife argues this was a
committed relationship for 16
years, with all the attributes of mar-
riage but for the ceremony. She
then reasons, based on the length of
this marital-type relationship (16
years), she is entitled to permanent
alimony. She claims this should be
viewed as a 16-year marriage, and
argues duration is determinative
on the issue of permanency.

In response, the husband argues
alimony is a creature of statute, and
the Legislature never contemplat-
ed, and certainly never authorized,
cohabitation without the sanctity of
marriage to be a statutory factor in
N.J.S.A. 2A:34-23. Marriage, he fur-
ther notes, is a bedrock societal
principle, and a reflection of our
values. Societal judgments reflected
by our law are made legislatively;
they should not be engrafted on a
statute in an exercise of social engi-
neering by courts when the Legisla-
ture could have but chose not to
add cohabitation as a factor. He fur-
ther contends it is not the province
of courts to rewrite statutes to
reflect a court’s perception of fair-
ness; rather, courts should interpret
the law the Legislature makes. He
concludes by asserting courts
should not make law the Legislature
never intended or wanted.

The wife, in response, points out
that the overriding public policy in
family law is to assure, as the
Supreme Court said in Miller, that
at the end of a marriage parties
treat each other fairly.4 She further
points out the same principle
applies, once again according to the

Supreme Court, to people who
never marry; yet, they are required
by our law to treat each other fairly
at the end of a relationship.5

Besides, she finally argues, the
alimony statute provides courts
with discretion, since Factor 10
allows “any other factor which the
court may deem relevant” to be
considered.

Most of the cases addressing the
issue in New Jersey deal with prop-
erty, not alimony. In Mangone v.
Mangone,6 the parties resided
together prior to the marriage. The
Court deemed the marriage to form
a new contract, which superseded
any pre-marital contract, noting
“when the parties married each
other, whatever contractual rights
existed before the wedding merged
into the greater contract of mar-
riage.”7 The trial court relied on gen-
eral legal principles that a second
contract covering the same parties
and subject matter extinguished the
prior contract.8

Judge Robert Fall, in Rolle v.
Rolle,9 criticized Mangone as creat-
ing a harsh result, but also conclud-
ed N.J.S.A. 2A:34-23 does not per-
mit equitable distribution of prop-
erty legally or beneficially acquired
by a party prior to the marriage. He
noted this was a “simple and defini-
tive rule.”10 Of course, the only
 simple and definitive rule in matri-
monial cases, viewed from the per-
spective of over a quarter of a cen-
tury since the 1971 amendments, is
that there is no simple and defini-
tive rule.

Judge Fall believed Mrs. Rolle
could be treated fairly by pursuing
equitable claims, such as construc-
tive or resulting trusts, which were

How Should Pre-Marital Cohabitation be
Considered in the Alimony Analysis?
by Frank Louis
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not extinguished by the marital
contract. Such equitable claims, he
pointed out, were not contractual
in nature; rather, they were created
by the parties conduct.11 Judge Fall
was correct not only in that obser-
vation but in his approach to statu-
tory construction, since the equi-
table distribution statute is specific
that assets to be distributed are only
those acquired during the mar-
riage.12 He used the existing law to
require the parties to be fair; he did
not engage in judicial legislating
creating future problems.

The alimony statute does not
contain language that is, in Judge
Fall’s terms, so simple and defini-
tive. N.J.S.A. 2A:34-23 provides a
court with power in a divorce
action to award different types of
alimony but only after considering
various factors; one is the general-
ized Factor X (any other factor).
Additionally, cohabitation that
occurs before marriage may direct-
ly affect other alimony statutory fac-
tors, such as impacting the parties’
earning capacities and the non-eco-
nomic contributions people make
to an economic partnership. Thus,
there is a blurring of the cohabita-
tion into the statutory factors.

A case that potentially sheds
some light is McGee v. McGee.13 In
New Jersey’s historical jurispru-
dence, Dr. McGee was one of the
more reprehensible characters. A
review of the opinion makes it clear
his conduct clearly effected the
decision. Dr. and Mrs. McGee com-
menced their relationship in 1981,
but did not marry until 1989. The
opinion relates a series of instances
where Dr. McGee took economic
advantage of his wife to the extent
that at trial she was a 57-year-old
woman with limited employment
prospects, health problems and had
been severely disadvantaged by the
relationship and the marriage.
 Justice (then Judge) Virginia Long
focused on the Supreme Court’s
policy statement in Lynn regarding
the nature of alimony that “it was
not duration of the marriage, but
the actual extent of the economic

dependency that determines both
the duration of alimony as well as
the amounts.”14

Mrs. McGee, as early as 1981,
(eight years before they married)
was financially dependent on her
husband, and was clearly depen-
dent upon him at the divorce. As
Justice Long noted, she relin-
quished her job “if not because Dr.
McGee asked her to do so, at least
because he was willing to support
her.”15 Thus, the cohabitation direct-
ly implicated the statutory factor of
Mrs. McGee’s earning capacity.

Justice Long was clearly affected
by what happened to Mrs. McGee
during the course of the relation-
ship. She concluded, without neces-
sarily specifying it was both unfair
and inequitable to base alimony
solely on the length of the marriage,
that given what happened to Mrs.
McGee during the course of the
relationship, permanent alimony
was appropriate. The opinion cites
the alimony factors, and while not
expressly relying on the additional
generalized factor, (“any other fac-
tor”), McGee confirms a trial court’s
right to consider the impact of pre-
marital cohabitation on alimony
when warranted by the facts.

In reviewing the issue with
Judge Fall, he agreed not only with
that generalized principle, but sug-
gested when people reside together
before the marriage in a marital-
type relationship, creating an eco-
nomic dependency and then marry,
what the parties have done is effec-
tively ratify their circumstances by
the marital contract. Ratification is
in and of itself a legal term, but
Judge Fall’s instincts are correct;
while people may not consider the
legal ramifications, when they do
marry after residing together, they
seemingly are acknowledging what
happened between them during
their cohabitation; thus by marry-
ing, they are ratifying the facts and
circumstances in existence as of the
marriage.

Dr. McGee accepted or ratified
the economic depreciation suffered
by Mrs. McGee before they married

by marrying her. Had their relation-
ship ended then without a marriage
under Kozlowski, he still would
have had to treat her fairly based
upon what had transpired during
their relationship.16

Ratification is inherently contrac-
tual; it is not a concept frequently
utilized in the family part. In Ther-
mo Contractor, Corp. v. Bank of
New Jersey,17 the Supreme Court
discussed the term. The Court relied
on Section 82 of the Restatement of
Agency (2d) (1957), noting “ratifica-
tion is the affirmance by a person
of a prior act.” While noting ratifica-
tion may either be express or
implied, it does require intent, cit-
ing Passaic-Bergen Lumber Co. v.
United States Trust Co.18 relying on
Thermo, the court noted the
essence of ratification is the affir-
mance by a person of a prior act.

Thus, ratification logically sug-
gests by marrying, people are inten-
tionally affirming, accepting or
acquiescing to the impact of their
pre-existing relationship on each
other as of their marriage. While not
referring to Dr. McGee’s conduct,
Mrs. McGee did not pursue devel-
opment of her earning capacity as a
consequence of either the direct or
indirect actions of her husband.
Phrased another way, as a conse-
quence of their relationship, her
earning capacity was adversely
affected, and the consequences
were accepted or affirmed by Dr.
McGee when he and Mrs. McGee
married. When they married, he
knew she had relinquished, as a
result of their relationship, develop-
ment of her own earning capacity.
When their relationship ended, it
was only fair and appropriate he
should bear the consequences of
the conduct he not only created,
but accepted.

Whether viewed as ratification,
acceptance, or affirmance, it is nei-
ther unreasonable, unfair, nor viola-
tive of any fundamental public poli-
cy, to recognize the economic reali-
ty their relationship created. In fact,
public policy demands that society
require people to be responsible for
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the consequences of their volun-
tary conduct. When people, without
the benefit of marriage, who live
together must treat each other fair-
ly as Kozlowski holds, but people
who live together and then marry,
should not be held to the same
legal standard is neither logically
consistent nor fair. A ceremonial
marriage cannot be an abrogation
of a relationship; rather, it more log-
ically—and fairly—should be con-
firmation of the pre-existing rela-
tionship.

The statute suggests alimony is
subject to modification.19 What the
statute does not expressly state is
the legal standard that alimony
awards are enforceable only to the
extent they are fair and equitable.20

That is a judicial construct engraft-
ed upon the alimony statute done
for reasons of policy and not statu-
tory construction; assuring that
alimony is paid only when it is fair
and equitable, is not only appropri-
ate but consistent with the respon-
sibility of a court in monitoring the
consequences of a marriage that
has been legally terminated. Thus, it
is appropriate in determining
alimony for courts to consider what
happened during a period of cohab-
itation followed by a marriage. It
logically follows, if Justice Pash-
man’s admonition that it was the
fundamental public policy of this
state to assure that parties, even
those who do not marry, treat each
other fairly, then certainly if they
marry that standard cannot be
diminished. The Supreme Court in
Miller was correct in emphasizing
that same point; Justice Pashman
captured the essence of this prac-
tice as he frequently did arid his
policy-driven view must be part of
our law.

What ultimately dooms the hus-
band’s argument is not simply that
the court is exercising discretion
under the generalized Factor 10;
rather, it is that the court is con-
ducting its analysis under the literal
language of the statute. Lawyers
focus far too much on duration,
which is only one factor. They ana-

lyze the issue whether the period of
cohabitation can somehow be
pigeon-holed within the statutory
factor concerning duration that
specifically relates to duration of
the marriage.

Yet, other factors are not neces-
sarily limited to the ‘marital’ period.
Factor 5 addresses the earning
capacity, educational level, voca-
tional skills, and employability of
the parties; Factor 6 addresses the
length of absence from the job mar-
ket and the custodial responsibili-
ties of the parties seeking mainte-
nance, as well as the actual need
and ability of the parties to pay. Fac-
tor 1 addresses the age, physical,
and emotional health of the parties.

Unlike duration, or the standard
of living that are both statutorily
linked to marriage, these factors
bear on the fairness of any alimony
award. These statutory factors effec-
tively require a court consider pre -
marital cohabitation; none are
linked by the actual language of the
statute to the marital relationship.

A court may consider pre-marital
cohabitation under N.J.S.A., 2A:84-
23(b) without doing violence to the
actual language of the statute. Both
“duration of the marriage” and the
“standard of living established in
the marriage” refer to marriage.21

Yet, the other eight statutory factors
never mention marriage. In reality,
the issue is not whether eight years
of pre-marital cohabitation is added
to the eight years of marriage to
create a marriage of 16 years;
instead, it is determining the impact
of the pre-marital cohabitation on
the other eight factors not statutori-
ly linked to the marital period. In
utilizing this approach, a court
would be following the dictates of
the legislature without doing vio-
lence to the clear language of the
statute.

Certainly, a court would consider
in the alimony analysis a person’s
disability creating an inability to
work, even if that disability
occurred before the marriage, or
even after filing of the complaint.
Thus, logically, disability would be

considered even if there had not
been premarital cohabitation under
N.J.S.A. 34-23 (b) (3) under “health”
or “earning capacity” (b) (5). Each of
the remaining eight statutory fac-
tors should be considered, even if a
factor occurred after filing. While a
court should not consider a stan-
dard of living (a marital statutory
component) established post-filing
to justify a higher alimony award, it
should consider post-filing events
that implicate to the remaining
eight factors.

These non-marital statutory fac-
tors directly bear on the status of
the parties at the end of their mar-
riage and at trial; they legitimately
bear on the issue of alimony. Just as
a court would consider the fact a
supporting spouse knew at mar-
riage a spouse was disabled and
that the disability impacted earning
capacity, a court should also consid-
er the marriage ratified, affirmed, or
minimally represented an acknowl-
edgment by the parties of the cir-
cumstances in existence as of the
marriage. We accept the person we
marry with all the advantages and
disadvantages they have. Just as the
person who marries someone with
a disability, people who marry
understand the economic circum-
stances of the person they marry,
and accept them for who they are.
This analysis is firmly rooted in the
case law as Dr. McGee appropriate-
ly bore the consequences of Mrs.
McGee’s economic dependence
upon him created during cohabita-
tion and before marriage.22 To the
extent such circumstances are the
product of their joint decisions,
there is nothing inappropriate con-
sidering the impact of the circum-
stances they, themselves, created.

Thus, considering premarital
cohabitation as a factor bearing on
the fairness of any alimony award is
not, as the husband argued, a judi-
cial usurpation of a legislative pre-
rogative; rather, it is a recognition of
the fundamental nature of mar-
riage, personal relationships cou-
pled with an application of specific
statutory provisions. Spouses have
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responsibilities; the statutory fac-
tors help a court implement those
obligations. The extent of a spouse’s
responsibility in the alimony con-
text is inherently fact-sensitive.

In the hypothetical, viewing a 16-
year relationship solely as an eight-
year marriage ignores what the par-
ties themselves recognized when
they married. Such a restrictive view
would eliminate, if not rewrite, sub-
stantial portions of the alimony
statute, and do the very violence to
the statute the husband claimed he
sought to prevent. Even more funda-
mentally, it ignores the economic
reality created by the personal deci-
sions the parties made; it potentially
undermines the central most impor-
tant element in the alimony analysis
recognized by the Supreme Court in
Miller. The ultimate responsibility
emanating from a marriage is that
when it ends, spouses must treat
each other fairly and that fairness
must recognize the decisions the
parties, themselves, made.23As Jus-
tice Long emphasized in reversing
the trial court, “it is the complete
factual scenario surrounding the
parties’ lengthy relationship which
should have been considered here
and was not.”24

There is precedent outside of
New Jersey holding it is perfectly
appropriate for courts to consider
the impact of pre marital cohabita-
tion on alimony. In the matter of
Lind v. Lind,25 the Oregon Court of
Appeals rejected a husband’s argu-
ment that premarital cohabitation
could not be considered because
the statute “plainly” referred to dura-
tion of the marriage. The appellate
court noted that trial courts had
“broad discretion” to consider other
factors by virtue of the expansive
provision, comparable to Factor
1026 in New Jersey, that permitted
an Oregon trial court to consider
“any other factors the court deems
just and equitable.”

In considering premarital
cohabitation, the court considered
its length and that during cohabi-
tation the wife contributed all her
earnings to household expenses.

The court also considered that the
parties did not view their financial
relationship as merely sharing
expenses; rather, they “recognized
that they were a family and even-
tually that they would marry.” The
court also considered the fact they
“conducted themselves as a mar-
ried couple.”27 Importantly for the
New Jersey analysis, the court
emphasized what is similar law in
New Jersey: “that no one factor is
dispositive,” emphasizing the
importance of a factual analysis as
opposed to a bright line rule relat-
ing to cohabitation. Lind also
noted the parties during the mar-
riage had a much higher standard
of living than they did during the
period of cohabitation; this dimin-
ished in their view the importance
of the cohabitation.

On somewhat unique facts, the
Supreme Court of New Hampshire,
in Hoffman v. Hoffman,28 consid-
ered the parties cohabitation in
determining that the wife was enti-
tled to alimony for a period of
seven years. The parties had been
married for 12 years, and lived
together for five years before that. It
is clear the Court considered the
length of the relationship and the
fact that the wife’s total monthly
income would only be approxi-
mately $3,895 per month. Appar-
ently, however, since she was
“younger” and had the “potential to
increase her earnings over time,”
they felt that seven years was
appropriate. The results in New Jer-
sey might well have been different
but, nonetheless, the importance is
the Court considered pre-marital
cohabitation in determining both
the amount and length of alimony.

In Harrelson v. Harrelson,29 the
Alaska Supreme Court, while recog-
nizing the state did not acknowl-
edge common law marriages, reaf-
firmed the view under Alaskan law
a trial court is free to consider the
parties’ entire relationship includ-
ing periods of premarital cohabita-
tion. While Harrelson had more to
do with division of property, the
Court noted the parties filed joint

income tax returns for six of the 12
years they lived together, raised and
supported each other’s children
and before marrying, bought and
sold a home together. Thus, in Alas-
ka, holding one’s self out as being
married may be significant. Yet,
interestingly, Harrelson reversed
the trial court because it made
inconsistent findings about the
length of the marital as opposed to
the non-marital relationship. The
appellate court wanted clarification
of that point; however, it empha-
sized the trial court on remand was
free to consider the parties’ entire
relationship, including premarital
cohabitation and whether there
was a “joint economic enterprise.”30

A similar case was Moriarity v.
Stone31 (relying on Liebson v. Lieb-
son32), holding a Massachusetts
court may consider in determining
alimony the parties’ circumstances
prior to the marriage and specifi-
cally, “the parties’ contributions dur-
ing the period of cohabitation.”
While Liebson appears to have
involved assets, this quote is found
in the portion of the opinion con-
cerning alimony. Since the parties
lived and built a business together
during the substantial premarital
cohabitation, it had to be consid-
ered in the alimony analysis.

Conversely, there are several
cases holding precisely the oppo-
site. In Hebbring v. Hebbring,33 a
California appellate court found in
a 19-month marriage that it was
improper to “tack on” the premari-
tal cohabitation period, relying on a
1986 California case In Re. Mar-
riage of Bukatay.34

A Connecticut appellate court,
in Loughlin v. Louqhlin,35 also indi-
cated it was improper to consider
the parties’ six years of cohabita-
tion prior to the marriage. The
 husband argued that the court’s
award of 12 years of alimony, “effec-
tively recognized cohabitation as a
marital status” and the court found
that it cannot reasonably argue
cohabitation is within the plain
meaning of “marriage.” The court
went through an analysis of
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 Connecticut cases, and concluded
it was Connecticut’s policy “to draw
a clear distinction between mar-
riage and cohabitation even when
that cohabitation was preceded by
or ultimately led to a marital rela-
tionship,” citing Murray from Cali-
fornia and Murray v. Murray,36 and
In re Marriage of Goldstein.37 Yet,
the court that recognized In re Mat-
ter of Long,38 an Oregon Appellate
Division Court decision, found
courts may consider the “entire
length of the relationship,” includ-
ing cohabitation prior to the mar-
riage using language quite similar to
that found in McGee.

These out-of-state cases are not
dispositive since under my con-
struct consideration, pre-marital
cohabitation would not be in the
statutory sections relating to “dura-
tion of the marriage” or the “stan-
dard of living established during the
marriage.” Rather, the consideration
would be justified by the remainder
of the statute. The out-of-state cases
took a simplistic approach that if
one considered pre-marital cohabi-
tation, it had to be in “duration.”
Thus, they rejected expansion of the
statutory term to include the pre-
marital period these courts felt vio-
lated the “unambiguous” statute.39

The issue is not whether you add
the eight years of cohabitation to
the eight years of marriage; rather, it
is the impact of the eight on the
non-marital statutory factors. Differ-
entiating between the marital and
non-marital parts of the statute bal-
ances the need in this sensitive area
of personal relationships and
enables decisions to be made on
the actual facts and circumstances
of the parties while simultaneously
respecting the legislative role in set-
ting policy through statutory enact-
ment. Courts are then interpreting,
not making, law.

CONCLUSION
Considering the impact of pre-

marital cohabitation is light of the
non-marital statutory factors in
N.J.S.A. 2A:34-23(b) is not a judi-
cial usurpation of legislative

authority, it is an implementation
of our fundamental societal values
through the legislative expression
of policy contained in the statute,
thus assuring at the end of a rela-
tionship the parties actually do
treat each other fairly. �
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With the addition of
the irreconcilable
differences to the causes
of action for divorce,
there has never been an
easier time for men and
women seeking a divorce
in New Jersey to get on
with their lives.1

However, for some
women of the Jewish
faith there is an
additional obstacle to
getting on with their
lives after a civil divorce.
This obstacle is known
as obtaining a get.

In order for a Jewish woman to
remarry according to halakha
(Jewish law) she must receive a
bill of divorce from her husband

called a get. The foundation for this
rule is found in the book of
Deuteronomy:

When a man takes a wife and marries
her, if it then comes to pass that she
finds no favor in his eyes for he has
found something unseemly in her, he
shall write her a document of divorce
and give it to her hand, and send her
out of his house.2

If a Jewish man and woman
obtain a secular divorce in New Jer-
sey or anywhere else in the world,
there will be no change in their
marital status according to halakha
because “[i]n order for a divorce to
be considered complete, thus sev-
ering all marital ties of a couple, a
Jewish husband must issue his wife
a get.”3 If a Jewish husband refuses
to give his wife a get for any rea-
son, they will continue to be mar-
ried according to halakha, even if
they are no longer living together
as husband and wife. A Jewish
woman left in this state of limbo is
called an ‘agunah,’ which means a
chained woman. 

Agunah status is very undesir-
able for a Jewish woman because
halakhically she cannot remarry,
and any children she has with any
man besides the man she is still
halakhically married to will be con-
sidered the offspring of an adulter-
ous affair. Most Conservative and
Orthodox rabbis will not agree to
perform a wedding for a woman
with agunah status. This means that
unless an agunah obtains a get from
her husband, she may not be able to

remarry and cannot move on with
her life. Furthermore, even if a
Reform rabbi or a judge is willing to
perform a wedding ceremony for
an agunah to marry another man,
her children and their offspring
would still be considered mamzers
(bastards) according to halakha. 

Being a mamzer can be a very
difficult situation for a Jewish per-
son. Even though he or she is con-
sidered to be Jewish, a mamzer may
only marry other mamzers or some-
one who converts to the Jewish
faith.4 This is a major problem, even
if an agunah does not believe in
halakha. If the agunah bears a child
with mamzer status, few Orthodox
or Conservative rabbis will perform
a marriage between the agunah’s
child and another Jew unless the
child’s partner is also a mamzer or a
convert. Even the agunah’s grand-
children and great grandchildren
will be marred by mamzer status,
and will not be able to marry most
Jews according to halakha. 

While this is a major problem for
a Jewish woman, her husband is
not in the same predicament,
because he can refuse to give the
get more or less consequence-free.
Thus, many men demand a more
favorable divorce settlement in
exchange for giving a get. Many
women agree to their husband’s
demands because, according to
their beliefs, they cannot remarry
without the get. The get can only be
obtained voluntarily by the husband.

However, a man can also become
‘chained’ if his wife refuses to
accept his get. The chief rabbinate
of Israel recently released a study
claiming that more men have been
chained to marriages than women
during the last two years in Israel.5

How to ‘Get’ on With Your Life
by Cary B. Cheifetz and Brian Roffman
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However, being a chained man does
not entail the same level of hard-
ship as being a chained woman. For
example, if a man has children with
another woman while he is still
halakhically married to his wife, his
children will not be mamzers.
Polygamy is not outlawed in the
Torah, and thus if a chained man has
children with another woman,
those children will not be consid-
ered mamzers. 

While it is true that a ruling by
Rabbi Gershom 1,000 years ago cre-
ated a ban on polygamy that would
prevent a man from remarrying
until he is divorced from his first
wife, there is a loophole men can
use to get around this ruling.6 A man
can remarry even if his wife refuses
to accept a get if he is able to obtain
the signatures of 100 rabbis from
three different countries.7 It may be
difficult to get 100 rabbis to agree
to allow a chained man to remarry,
but with the ease of travel and com-
munication today, it is not impossi-
ble that a man could become
unchained from his marriage in this
manner. Women do not have a simi-
lar loophole. 

Hundreds of years ago, an agu-
nah had a halakhic solution to her
situation. Usually a man must give a
get of his free will, otherwise the
get is invalid. However, there was a
time when Jewish people lived in
communities where their own
courts had the power to enforce
judgments. In some instances, if a
man refused to give a get the local
Jewish religious court, called a Beth
Din, would issue a kofin “we force”
order. According to Jewish law, “the
[kofin] order may be enforced by
sanctions including fines, incarcera-
tion, and corporal punishment.”8

This is no longer a solution today
in the United States, because Beth
Dins in America do not have the
power to make legally binding deci-
sions. The Beth Din of America can-
not throw a man in jail or order
people to beat the man up if he
does not give his wife a get. “In a
sense, the agunah crisis does not
stem from any limitations internal

to the hala[k]hic system itself, but
from the interaction of that system
with the non-hala[k]hic societal
structure.”9 Without the authority to
pressure a man into giving a get
through halakhic authority, the get
must be given of the man’s free
will, otherwise the get is called a
‘get meusah,’ and is considered
invalid.

WHAT SOLUTIONS HAVE THE
CONSERVATIVE AND ORTHODOX
MOVEMENTS TRIED?

The general rule of thumb when
attempting to come up with solu-
tions for agunot is that no solution
will work unless every stream of
Judaism accepts the solution.10 If
Reform Jews accept a potential
solution, but Conservative and
Orthodox Jews do not, it is not a
complete solution. 

If Conservative and Orthodox
Jews do not accept the potential
solution the woman will still be
considered an agunah, and will not
be able to marry into the streams of
Judaism that do not accept the
potential solution. Additionally, if
the agunah has any children with
another man without receiving a
get that is acceptable to a branch of
Judaism that follows halakha, her
children, grandchildren, etc. will be
forever barred from marrying any
normal-status Jews that strictly fol-
low halakha. 

The Orthodox branch of Judaism
looks to halakha in its attempts to
find solutions for agunot. The only
solutions Orthodox Jews will
accept are those that are consistent
with halakha and cited in Jewish
texts. It is important to realize that
Orthodox Jews will always side on
being overly careful not to violate
halakha. Any solutions Orthodox
Jews would accept must be careful-
ly tailored to conform to halakha
because of the high stakes involved
in this issue. 

Annulment
One potential solution is to issue

a woman an annulment. The Ortho-
dox and Conservative movements

both will annul a marriage if there
are certain circumstances men-
tioned in the Talmud. If an Orthodox
or Conservative Beth Din annuls a
marriage there is no need for the
woman to receive a get because she
would have never been considered
to be married at all. 

However, the Conservative
movement created other instances
not mentioned in the Talmud where
they will annul marriages. The Con-
servative movement justifies the
creation of new instances of issuing
annulments on the ground that “all
who marry within the Jewish com-
munity do so with the implied con-
sent of, and under the conditions,
laid down by the rabbis [and]
[h]ence, the marriage exists as long
as the rabbis agree it does.”11

A scenario where the Conserva-
tive movement issued an annul-
ment, but the Orthodox movement
would not, was a scenario where an
agunah received “seventeen deci-
sions from Orthodox [Beth] Din
ordering her husband to give her a
get…[however,] [h]e refused to
abide by these decisions.”12 A Con-
servative Beth Din annulled the
agunah’s marriage because it was
clear that her husband was never
going to issue a get, no matter what.

Only in extreme scenarios such
as a husband refusing to give a get
after 17 orders from a Beth Din
would the Conservative movement
grant an annulment not mentioned
directly in the Talmud. However, the
Orthodox movement would not
allow an annulment in this scenario
because the Talmud does not cite a
scenario where a marriage was
annulled because a husband
absolutely refused to give a get.

Refusal to Recognize Non-Halakhic
Marriages

An attempt by Orthodox Jews to
eliminate the problem of agunot
and mamzerim for many non-obser-
vant Jews was suggested by Rabbi
Moshe Feinstein.13 Since, the Reform
movement of Judaism abolished the
requirement of a woman to obtain a
get to remarry, many Jewish people
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in America divorce civilly, but not
halakhically. Therefore, potentially
hundreds, if not thousands of Amer-
ican Jews could be mamzers accord-
ing to halakha. Additionally, if a less
observant woman becomes more
observant after her civil divorce and
wants to marry an Orthodox Jew,
she will be unable to marry him
unless she receives a get from her
first husband. 

To attempt to avoid these sce-
narios, Rabbi Feinstein argued that
because weddings conducted by
more liberal streams of Judaism are
not halakhically sound, either
because the two witnesses to the
marriage do not meet the halakhic
requirements to be witnesses at a
Jewish wedding or because the
more liberal rabbi does not meet
the standards of the Orthodox rab-
binate, the couple is not actually
married. If the couple is not actual-
ly married according to halakha,
then the woman does not require a
get to marry another man and her
children will not be mamzers. 

Unfortunately, while Rabbi Fein-
stein’s opinion is accepted by many
Modern Orthodox Jews, many of
the other streams of Orthodox
Judaism would still require the
woman to obtain a get. Many Ortho-
dox rabbis argue that even if two
Jewish people do not have a kosher
wedding, there is a “hala[k]hic pre-
sumption that people do not desire
their intercourse to be promiscu-
ous,” and when the couple has mari-
tal relations the marriage becomes
valid despite any halakhic defects in
the wedding ceremony.14 Further-
more, most Orthodox rabbis, includ-
ing Modern Orthodox rabbis, would
probably still require the woman to
obtain a get from her first husband
before they would be willing to per-
form a wedding for her because
they would not want there to be any
chance that the woman’s children
would be mamzers.

Conditional Gets and Marriages
In biblical times if a woman’s

husband went off to war and was
captured or missing, his wife would

become an agunah because there
was no way to know if her husband
was dead. The Talmud explains that
King David ordered his soldiers to
give their wives conditional gets
before leaving for war.15 These con-
ditional gets would activate if the
woman’s husband did not return
after X number of years.

The idea of having every Ortho-
dox man give his wife a conditional
get after they are married, making
their marriage a conditional mar-
riage, has been considered as a
potential solution. The conditional
get could declare that if the hus-
band lives separately from his wife
for more than 18 months, the get is
activated, and the marriage is
ended. This would be a halakhically
acceptable solution to the agunah
problem, because it has precedent
in the Talmud and does not bend
halakha or come up with new rules
that deviate from halakha.

Unfortunately, conditional gets
cannot solve an agunah’s dilemma.
This solution is flawed because a
married couple having marital rela-
tions “subsequent to a conditional
marriage constitute[s] a waiver of
condition thereby making the mar-
riage absolute and in need of a get”
to terminate the marriage.16

The wife could ask the husband
to issue another conditional get, but
the next time they have marital rela-
tions he will have to issue another
conditional get. This process would
be tedious and ultimately worth-
less, because even if a man gave his
wife a new conditional get after the
last time they had martial relations
before they separated, there is no
way for her to prove that they did
not have relations after the last con-
ditional get was given. Furthermore,
few Orthodox rabbis would per-
form a wedding for a woman in this
scenario unless her husband gives
her an actual get, because of the
chance that she is still an agunah.

Beth Din of America Binding
Arbitration Agreement

Recently, the Beth Din of Ameri-
ca created a prenuptial agreement

that many Orthodox rabbis require
a couple to sign before the rabbis
will agree to marry that couple. This
prenuptial agreement is a binding
arbitrational agreement carefully
worded to not violate halakha, and
at the same time not violate the
Constitution. 

A halakhically valid prenuptial
agreement cannot specifically
demand money from the husband if
he fails to give the get to his wife. If
the contract is worded in that man-
ner, and the husband gives the get
under the duress of monetary
penalties without a kofin order
from the Beth Din, the get will be
get meusah. To avoid this problem,
the prenuptial agreement requires
the “husband to pay his wife $150
in spousal support per day as long
as their domestic residence togeth-
er shall cease for whatever rea-
sons.”17 It also requires the husband
to waive his halakhic right to his
wife’s earnings while they are sepa-
rated. That provision is very impor-
tant, because under Jewish law a
husband is entitled to all of his
wife’s earnings while they are mar-
ried unless he waives that right. 

The contract also requires that
the parties agree to appear in per-
son before the Beth Din of America
at the demand of the other party.
This requirement is potentially very
important because it is imperative
that an agunah seeking a get, first
goes to a Beth Din before she tries
to obtain the get through a secular
court. If the agunah tries to bypass
the Beth Din, any penalties a secular
court might impose on her hus-
band will be completely ineffective
in acquiring a get for her. If the hus-
band gives the get under pressure
from a secular court, and the wife
never went through the proper
channels at the Beth Din, the get
will be get meusah. 

CAN NEW JERSEY COURTS HELP
AN AGUNAH?

The halakhic requirement for a
couple to appear before the Beth
Din prior to asking a secular court
to intervene is important because
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the New Jersey case, Aflalo v. Afla-
lo, “determined that the Free Exer-
cise clause (U.S. Const. amend. I)
did not allow the court authority to
compel either husband or wife to
appear before the religious tri-
bunal, whether to obtain a get or to
discuss reconciliation.”18 The court
in Aflalo also noted an establish-
ment clause concern when it quot-
ed the dissent in a New York case,
Avitzur v. Avitzur, as saying:

[E]ven the limited relief which the
majority of four approved required
inquiry into and resolution of questions
of Jewish religious law and tradition
and thus inappropriately entangled the
civil court in the wife’s attempts to
obtain a religious divorce.19

If an agunah seeking a get in
New Jersey did not sign the Beth
Din prenuptial agreement or a simi-
lar contract, and her husband will
not go to the Beth Din, the secular
courts in New Jersey cannot order
him to go to the Beth Din because
of free exercise and establishment
clause concerns. In this situation,
where the husband will not go to
the Beth Din, the only thing the
Beth Din can do is issue a ‘seruv’
after the husband ignores three of
its summons.20

A seruv might persuade a court
in New York (where the courts have
determined it is constitutional to
require the parties appear before
the Beth Din) to use their power to
order the husband to go to the Beth
Din.21 In New York, the courts also
have the power to fine the husband
until he goes to the Beth Din if he
ignores their order.22 However, in
New Jersey, if an agunah obtains a
seruv without having signed the
Beth Din prenuptial contract, the
court will not have the authority to
force the husband to appear before
the Beth Din.

CAN A NEW JERSEY SECULAR
COURT ENFORCE THE BETH DIN
PRENUPTIAL AGREEMENT AND
REQUIRE A HUSBAND TO ABIDE
BY A SERUV ORDER

DEMANDING APPEARANCE? 
There are no reported cases yet,

where a New Jersey court has
ordered a husband to go before the
Beth Din against his will if he has
signed the Beth Din prenuptial
agreement and the Beth Din orders
him to appear for arbitration. The
argument can be made that he
signed the contract, it is binding,
and he must appear before the Beth
Din to arbitrate. On the other hand,
the contract may violate the free
exercise clause, the establishment
clause, and New Jersey public poli-
cy, thus rendering the contact unen-
forceable. 

Professor Irving A. Breitowitz,
who has written a law review arti-
cle on the plight of agunot, as well
as a book, believes there is no viola-
tion of the establishment clause if a
secular court orders a husband to
appear before the Beth Din. Profes-
sor Breitowitz believes “a secular
court would and should enforce an
arbitration agreement.”23 However,
in New Jersey, where the courts
believe it is unconstitutional to
force a man to appear before the
Beth Din, he believes “the [New Jer-
sey] court might rule the same way
even with a prenup.”24

However, the director of the
Beth Din of America, Rabbi Yona
Reiss, “would not interpret Aflalo as
barring a New Jersey court from
enforcing the Beth Din prenup.”25

Rabbi Reiss believes that “the
prenup is a legally binding arbitra-
tion agreement and the secular
courts in New Jersey should uphold
the provision of the contract requir-
ing the husband to appear before
the Beth Din.”26

There is precedent for New Jer-
sey courts upholding decisions by
the Beth Din when the litigants
signed an arbitration agreement. For
example, in Elmora Hebrew Center,
Inc v. Fishman, the New Jersey
Supreme Court found that “it is
appropriate that the [Elmora
Hebrew Center], like a party to a
civil arbitration, should be bound to
observe the Beth Din’s determina-
tion of any issues that the [Elmora

Hebrew Center], agreed to submit to
that tribunal.”27 The ruling in Elmora
Hebrew Center seems to strongly
suggest that New Jersey courts
would uphold the ruling of a Beth
Din for a husband to appear before it
if he and his wife had signed the
Beth Din prenuptial agreement. 

However, there are still reasons
to believe the New Jersey courts
would not uphold the Beth Din
prenuptial agreement. The New Jer-
sey Supreme Court in Elmora
Hebrew Center also stated:

Our conclusion is not an endorsement
of the mesne procedural determina-
tions by which the lower courts sur-
rendered jurisdiction over the civil
aspects of this case…It is not proper
for a trial court to refer civil issues to a
religious tribunal in the first instance.28

If it is not proper for a civil court
to surrender jurisdiction over civil
issues in a case, it may be improper
to give the Beth Din of America
jurisdiction to decide whether or
not the parties can be divorced.
However, the New Jersey case law
in Aflalo suggests that determining
whether or not to give a get is a reli-
gious issue, not a secular one, and,
therefore, the Beth Din could have
jurisdiction to arbitrate. 

On the other hand, the court in
Aflalo said: 

This court should not, and will not,
compel a course of conduct in the
Beth Din no matter how unfair the
consequences. The spectre of Henry
being imprisoned or surrendering his
religious freedoms because of action
by a civil court is the very image which
gave rise to the First Amendment.29

This suggests the prenuptial con-
tract may be unenforceable because
it is against New Jersey public poli-
cy. The New Jersey courts may also
be reluctant to allow a religious
court to determine a civil issue
such as whether it has jurisdiction
to hear a case and or force someone
to appear before it. 
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COULD THE NEW JERSEY
LEGISLATURE CREATE A TORT
SOLUTION?

Some people have suggested
that a tort remedy might be a solu-
tion for agunot. A woman could sue
her husband for intentional inflic-
tion of emotional harm based on
the horrible trauma of not being
able to remarry or have more chil-
dren. “While the failure to give a get
is an omission rather than a com-
mission, there is authority that even
a failure to act may give rise to tor-
tious liability.”30

The New York case of Perl v. Perl
explored the possibility of a tort
remedy existing for agunot in civil
court.31 However, the court ruled
that the husband was seeking “spe-
cific economic objectives [and] the
component of mental distress
became a regrettable by-product”32

Basically, what the court ruled is that
“[d]riving a hard bargain, or even an
unconscionable one, is not clearly
conduct that go[es] beyond all pos-
sible bounds of decency, and should
not be regarded as tortious.”33

It is very difficult to prove the
intent part of the intentional inflic-
tion of emotional harm if a court
takes the view that a husband’s
motivations for not giving the get
are “not malicious but are econom-
ic.”34 However, evidence could be
brought in to the court to show the
husband’s intent to emotionally
harm his wife maliciously and not
just economically. Perhaps, if the
husband demanded full custody of
the parties’ children rather than a
larger cut of equitable distribution
the court would be more inclined
to rule in favor of the wife.

However, a major problem with
this type of tort claim is that it
could cost an agunah a lot of
money to pay for an attorney and
bring the case to court. Additionally,
there is a good chance she will not
win based on the ruling in Perl,
which currently is the only pub-
lished case in the United States on
the issue of suing for intentional
infliction of emotional harm for fail-
ure to give a get. Another problem is

collection of damages, which also is
a byproduct and not the goal of the
party seeking the get.

Another tort solution could be to
“create a law that specifically
provid[es] that the maintenance of
a barrier to remarriage subsequent
to the grant of a civil divorce con-
stitutes the intentional infliction of
emotional distress.”35 A statute like
this has the advantage that it would
not be difficult to prove and would
allow an agunah to successfully sue
her husband for damages if he
refuses to give her a get. 

The problem with this tort law is
that if a woman successfully sues
her husband for intentional inflic-
tion of emotional distress for not
giving a get, and then the husband
gives the get because he does not
want to get sued again, the get will
be get meusah. This problem can be
minimized if the agunah goes to the
Beth Din before she sues in secular
court. However, even assuming this
statute would be halakhically
acceptable, it would have an even
harder time passing constitutional
scrutiny. “A specially drafted law
whose exclusive purpose is the pro-
tection of uniquely religious sensi-
bilities carries with it at least the
appearance of the state placing its
imprimatur on religion.”36 The pur-
pose of this law is not wholly secu-
lar like the get law, because “it
makes sense to remove barriers to
marriage in the context of a divorce
proceeding.” However, “there is no
unique secular interest in singling
out in tort law” this particular
issue.37

CONCLUSION
It seems unlikely that there are

short cuts to ending the problem of
agunot in cases that are tried. Often,
people think there is a solution for
everything in our court system, but
this might be a time when there is
not. Most states, including New Jer-
sey, do not want to get involved in
this issue because it is a religious
issue that the government is not
equipped to address or constitution-
ally allowed to entangle itself in. 

It is a good idea for Jewish com-
munities in New Jersey to require
every couple getting married to
sign some form of halakhic prenup-
tial agreement to help facilitate the
divorce process and hopefully pre-
vent the agunah problem. Even if
the agreement is not actually
enforceable in New Jersey, it will
act as a pledge of honor that in the
event of a divorce both parties will
act civilly and maturely. Likewise,
these issues should be addressed in
property settlement agreements.

Ultimately, the solution to this
problem is not in the hands of the
New Jersey courts. The solution is
in building strong Jewish communi-
ties that know right from wrong
and raise sons who are ‘mensches,’
who are willing to help themselves
and their former spouses get on
with their lives. �
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The issue presented is how
and in what manner settle-
ments and recoveries in
personal injury litigation

are intended to be distributed for
the purposes of equitable distribu-
tion during or at the time of
divorce.

In Landwehr vs. Landwehr,1 the
Court dealt with whether or not all
or part of the settlement proceeds a
spouse receives during a marriage
for claims arising out of his or her
personal injuries constitute marital
assets subject to equitable distribu-
tion pursuant to N.J.S.A. 2A:34-23.
The Supreme Court held that:

…the portion of the settlement that is
intended to compensate for lost earn-
ings and the medical expenses of the
injured spouse is subject to distribution,
but the remainder of the settlement,
which is intended to compensate for
personal pain, suffering, and the men-
tal and physical disabilities of the
injured spouse or for the loss of consor-
tium or services suffered by the unin-
jured spouse, are not distributable.2

The Landwehrs were married in
1959 and had three children. On
July 31, 1978, Mr. Landwehr was
injured in an automobile accident.
As a result, he sustained numerous
personal injuries, was hospitalized
for over a week and was out of
work for three months. During
most of his recuperation, the hus-
band collected weekly disability
payments of $138 per week. (His
weekly salary was $200 per week.)
All of his hospital and medical bills
were paid by insurance.

Throughout his recuperation, Ms.

Landwehr attended to the defen-
dant-husband, took care of their
three children, and ran their house-
hold. The wife worked outside the
home. Shortly after the defendant-
husband’s accident, while he was in
the hospital, the plaintiff-wife
brought an attorney to him to dis-
cuss their legal rights with regard to
the accident. During the attorney’s
initial interview, the wife indicated
that she desired to pursue a per
quod claim (loss of consortium or
services) derivative action in con-
nection with any lawsuit brought on
behalf of the defendant. A settle-
ment took place with the insurance
carrier in May 1980 for $26,000,
prior to any complaint being filed.

The parties separated in June of
1981. The plaintiff-wife filed a com-
plaint for divorce in October 1981,
and a final judgment of divorce was
entered. At the time, the court
reserved judgment on whether or
not the personal injury settlement
was subject to equitable distribu-
tion pursuant to N.J.S.A. 2A:34-23.

The trial court determined that
the plaintiff-wife was entitled to a
portion of the personal injury set-
tlement proceeds intended to cover
the per quod claim, and to half of
the settlement intended to cover
the husband’s lost wages. The defen-
dant-husband was, thereafter, enti-
tled to keep the remainder of the
settlement.

The court further held that any
funds intended to compensate the
defendant-husband for his personal
injuries were not subject to equi-
table distribution. The Appellate Divi-
sion reversed the judgment, holding
that the entire personal injury settle-

ment was marital property subject
to equitable distribution.

The Supreme Court held that it
was clear a spouse receives com-
pensation for pain, personal pain,
suffering, and mental and physical
disabilities for excruciatingly per-
sonal reasons, apart from the labors
or efforts of economic transactions
of the marital partners. The Court
found that nothing was more per-
sonal then the entirely subjective
sensation of pain, mental anguish,
embarrassment caused by scarring
or disfigurement, and outrage
attending severe bodily injury. Men-
tal injury, as well, has many of the
characteristics. Equally personal
are the effects of even mild or mod-
erately severe injury. None of
those, including frustrations of
diminution or loss of normal body
functions or movements, can be
sensed, or need be borne, by any-
one but the injured spouse.

In agreeing with the Appellate
Division in Amato v. Amato,3 global
distribution under N.J.S.A. 2A:34-23
was not intended to force a victim
of personal injuries to share the
proceeds he or she received for the
pain and suffering and disability
arising out of the injuries.

The Court also held that the
injured spouse has his or her sepa-
rate and equally separate personal
right to an action for loss of consor-
tium. Just as there is no equitable
reason for that spouse to profit
from his or her ex-spouses’ com-
pensation for personal suffering
and injury, there is no justification
for allocation of a share in the right
to a loss of consortium.

The Court went on to say that the
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Judgment Awards and Disability Pensions
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portion of the personal injury
award, or settlement, that simply
reimburses marital assets that were
lost because of a spouse’s injury
should be subject to equitable distri-
bution. Marital income and marital
assets, by definition, belong to both
marriage partners. Based upon that,
the Court held that any personal
injury that causes income to be lost
and assets to be expended for med-
ical expenses made from the assets
of the parties are to be reimbursed.
Portions of the settlement that were
intended to compensate for lost
wages are subject to equitable distri-
bution, along with the reimburse-
ment for medical expenses paid on
behalf of the injured spouse.

The method of allocating the
components of an award for settle-
ment that was received prior to the
distribution of marital assets, pur-
suant to divorce, would be different
from the allocation made after
divorce. After a divorce, special jury
interrogatories may be utilized to
delineate the separate factors of
recovery. Thereafter, if the divorced
spouses cannot agree to a reason-
able allocation, a matrimonial judge
will resolve the dispute, including a
determination of a pro rata respon-
sibility for attorneys’ fees and suit
expenses. The same procedures
should be employed should the
matter be settled.

Accordingly, the injured spouse
will have the burden of showing
what portion of his or her award
represents compensation for his or
her pain, suffering, and disabilities,
and the uninjured spouse will have
the burden of showing what por-
tion of the award represents com-
pensation for his or her loss of ser-
vices and consortium. To the extent
that a party fails to prove that a por-
tion of the award represents his or
her separate property, it shall be
classified as a marital asset subject
to equitable distribution.

In Larrison v. Larrison,4 the court
was met with the issue of whether a
party’s benefits under the police dis-
ability pension is subject to equi-
table distribution without any

exemption for that portion of the
pension benefit intended as com-
pensation for the disability. The court
held that in addressing an equitable
distribution claim against a disability
pension, the reviewing court must
determine which portion of the pen-
sion represents a retirement compo-
nent in which  the plaintiff would be
entitled to share, and which portion
represents compensation for the
defendant’s personal disability and
personal economic loss.

Mr. Larrison began working as a
police officer for the Neptune
Township Police Department on
Feb. 1, 1996. The parties were mar-
ried on Nov. 19, 1997. There were
two children born of the marriage.
On May 1, 2004, Mr. Larrison retired
after becoming eligible for a month-
ly ordinary disability pension bene-
fit from the New Jersey Police &
Firemen’s Retirement System. At the
time of his retirement, his base

annual salary was $81,997.83. On
Oct. 8, 2004, Mr. Larrison received a
net retroactive pension check of
$8,905.55 and, thereafter, began
receiving a regular monthly disabili-
ty retirement benefit of $2,733.26,
which represented 40 percent of
his final year’s salary.

On Jan. 4, 2005, Mrs. Larrison
filed for divorce. After hearing from
expert testimony at trial the court
found that:

The marital coverture portion of the
Defendant’s pension is subject to
equitable distribution. A pension is an
asset that may only be contributed to
by one party, but is a result of the
marital units efforts to provide finan-
cial security in the future. The Plaintiff
is entitled to share in the pension ben-
efits that accumulated during the
marriage, as they are subject to equi-
table distribution. The distribution
should commence from the date the
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Defendant became eligible to receive
the benefits.

The Appellate Division found
that in the case of a disability pen-
sion, such as the one at issue, i.e.,
the Police & Firemen’s Retirement
System, the portion that serves to
compensate the pensioner-spouse
for his or her disability and eco-
nomic loss should not be subject to
equitable distribution.5

In Amato v. Amato, the Supreme
Court dealt with a pending person-
al injury claim when the proceeds
were received prior to the marriage
terminating. The trial court, in Aval-
lone v. Avallone, initially ordered
that the plaintiff receive half of the
defendant’s monthly pension bene-
fit, but then lowered her share of
the benefit slightly.

In Larrison v. Larrison, the appel-
late court held that in the case of dis-
ability pensions, such as the Police &
Firemen’s Retirement System Pen-
sion, the portion that serves to com-
pensate the pensioner-spouse for his
or her disability and economic loss
should not be subject to equitable
distributions. Finally, the court held
that based upon the testimony of
Peter J. Gorman, the executive assis-
tant of the New Jersey Department
of Treasury, Division of Benefits and
Pensions, the court was satisfied that
the husband’s benefits were intend-
ed to, in part, substitute for lost
wages, and his inability to continue
working as a police officer. The fact
that the defendant’s retirement bene-
fit is paid in the same fashion as other
retirement plans was of no moment,
because his ability to receive pay-
ment is expressly conditioned upon
his being disabled. Since the husband
will only receive his pension as long
as he continues to earn a lower
salary than he earned as a police offi-
cer, it seems that the pension serves,
at least in part, to replace the salary
unable to be earned as a police offi-
cer. The court then held:

We recognize that the statute govern-
ing the pension plan does not set
forth a procedure for determining

what portion of a pensioner’s benefit
is intended to compensate exclusively
for his disability. This omission, how-
ever, cannot result in unjustly and
improperly subjecting the full amount
of disability pension to equitable dis-
tribution upon divorce. Confronted
with this situation, the trial Court
should explore, with the assistance of
expert analysis, other options, includ-
ing limiting the amount subject to
equitable distribution to Defendant’s
contributions to his pension, which is
what he would have received had he
left the Police Department at the time.

In Larrison,6 the intent was to
balance the non-pensioner-spouse’s
legitimate claims to marital assets,
without attaching funds intended
to compensate the pensioner-
spouse for his disabilities.

The court encouraged the Police
& Firemen’s Retirement System
Board of Trustees to consider
expressly identifying which portion
of a disability pension is intended
to be exclusively compensatory.
Absent such a clear statement, the
board should consider promulgat-
ing guidelines to assist the pension-
ers, their spouses, and the courts as
they grapple with the complexities
of these issues in the context of
marital dissolution.

Neither the legislator, nor the
Police and Firemen’s Retirement
System Board of Trustees has estab-
lished an appropriate methodology
and formula for distribution of
Retirement System Disability Bene-
fits; therefore, the Appellate Divi-
sion was forced to set forth one. In
Sternesky v. Salcie-Sternesky,7 the
court was met with the issue of
how, and in what matter, to deter-
mine the distribution of the Police
& Firemen’s Retirement System Dis-
ability Pension recognizing the por-
tion of a retirement benefit is sub-
ject to equitable distribution.

The parties were married in
1998, and both had college degrees.
The plaintiff was employed in a job
he had held since 1996, as a dis-
patcher for the Englewood Fire
Department, and enrolled in the

Police & Firemen’s Retirement Sys-
tem since 1996. The wife was
employed in her field. In April 2000,
Englewood appointed the husband
to the position of a firefighter, and
in December 2003 he was hospital-
ized as a consequence of injuries he
sustained while fighting a fire. The
husband sought counseling to
address post-traumatic stress from
the injury, which also caused him to
become disabled. Mr. Sternesky was
subsequently awarded an acciden-
tal disability retirement allowance,
effective Dec. 1, 2005. The plaintiff
was 38 years of age, and the defen-
dant was 35 when the divorce was
filed in July 2005.

In an analysis of the benefits of
the Police & Firemen’s Retirement
System the court acknowledged that
the principal governing the identifi-
cation of retirement assets that are
part of the marital estate subject to
equitable distribution must be sepa-
rated from that which would be ben-
efits subject to the disability of the
pensioner. It is clear that the portion
of the pension that is not related to
disability is subject to equitable dis-
tribution in view of the fact that
both spouses contribute to the earn-
ings of the pension rights by partici-
pating in the marriage, both expect-
ing to share the future enjoyment of
the pension benefits. Pension bene-
fits attributable to work during the
marriage are not immune from equi-
table distribution because they are
in the pay status.

There is a portion of the pension
benefit that should not be subject
to equitable distribution, that being
a disability retirement allowance
that compensates the pensioner-
spouse for disability and economic
loss.8 Recognizing the pension
statute and regulations, the court in
Sternesky acknowledged that an
employee qualifies for an accidental
disability retirement allowance only
if there is a direct result of a trau-
matic event occurring during and
resulting from the performance of
duties. The allowance granted by
the pension is two-thirds of the
final compensation, regardless of
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the employee’s age, years of service
or contribution to the pension
fund. The allowance is not depen-
dent upon an annuity that is the
actuarial equivalent of the aggre-
gate contributions.

An employee who is disabled as
a consequence of a qualifying acci-
dent early in his or her career
would receive the same percentage
of the final salary as one who has
worked for many years prior to the
qualifying disability. An ordinary
retirement allowance is based sole-
ly on the member’s age, years of ser-
vice and contributions to the fund
that is available from 50 percent to
65 percent of the final salary,
depending upon the years of ser-
vice and the age of the pensioner.

The court recognized that the
enhanced benefit for accidental
disability retirement (two-thirds of
final salary as opposed to one-half
of final salary for ordinary retire-
ment at the earliest time) is intend-
ed to ensure income for a member
disabled due to traumatic injury in
the performance of duties that
pose an inherent risk of injury. The
enhanced benefit for injury of this
sort is reasonably viewed as part of
the incentive for accepting employ-
ment offered to the members of
the Police & Firemen’s Retirement
System.

The court noted that the acci-
dental disability retirement
allowance is awarded in place of
the ordinary retirement benefit. It
serves as a more generous substi-
tute for the ordinary retirement
allowance toward which the
employee earned credits during his
or her career. The disability retire-
ment allowance guarantees a return
on retirement credit earned during
the marriage regardless of length of
service when the early retirement is
caused by a disabling injury due to
a traumatic event during perfor-
mance of duties. The receipt of the
ordinary retirement allowance is
included in the two-thirds benefit
under the retirement disability.

In resolving the Police & Fire-
men’s Retirement System Disability

Allowance, the court held that the
trial court should apply the formula,
which is inferable from the statutory
scheme and decisions of the courts
considering equitable distribution of
retirement assets, to segregate the
components of the allowance of the
retirement disability from that which
would be the ordinary retirement
benefits due the pensioner. The court
concluded that the trial court must
identify the ordinary retirement
allowance, preserving for the retiree
the excess allowance based upon
accidental disability, i.e., the percent-
age of final salary above the percent-
age payable on ordinary retirement.

The trial court must further iden-
tify the portion of that allowance
that is attributable to service during
the marriage. The goal being to iden-
tify that component of the disability
pension that recognizes the non-pen-
sioner spouse’s legitimate claim for a
marital asset. The court identified the
marital portion by using the cover-
ture fraction, i.e., the amount that will
be distributed to the non-pensioner
spouse when payments are received,
the coverture fraction being the
numerator equivalent to service dur-
ing the marriage and the denomina-
tor equivalent to total years of ser-
vice. The fraction reflects the rela-
tionship between the credits earned
during the marriage and total credits
earned after or before the marriage.

The court concluded that after
determining the ordinary retirement
allowance and subtracting the
excess benefit based on accidental
disability, the trial court should iden-
tify the marital component by multi-
plying the ordinary retirement
allowance by a fraction, with a
numerator equivalent to service dur-
ing the marriage with the denomina-
tor equivalent to service required for
an ordinary retirement allowance.
The formula segregates the spouse’s
legitimate claims to the marital por-
tion, without attaching funds intend-
ed to compensate the pensioner-
spouse for his or her disability.

The formula was described by an
example with the assumption that a
traumatic disabling injury, after 10

years of service, all of which were
during the marriage. The final salary
of $60,000 was earned by the pen-
sioner. In accordance with the for-
mula, the accidental disability
allowance would be $40,000, (i.e.,
two-thirds of the final salary). The
ordinary retirement allowance
would be $30,000. The difference,
$10,000, is preserved for the
retiree. The $10,000 preserved for
the retiree is subtracted from
$40,000, leaving $30,000. The
$30,000 difference is then multi-
plied by the coverture fraction (10
years of service over 20 years of ser-
vice required for an ordinary retire-
ment). The product of $15,000 is
the portion attributable to service
during the marriage, which is sub-
ject to equitable distribution.

In conclusion, there is no ques-
tion that the courts have interpret-
ed the equitable distribution statute
to insure that a disabled spouse
maintains those portions of civil
damages and retirement funds
geared to his or her disability. The
portion of equitable distribution
provided to the parties during the
course of the marriage through loss
of wages, and through pension ben-
efits derived as a result of the mari-
tal partnership, shall be equitably
distributed between the parties. �
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