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Chairman’s Report

by Lee M. Hymerling

The bulk of this column will be devoted to a
status report of Section activities, as well as a
discussion of the Section's unfinished agenda.

Certainly, the past five months have been
marked by the introduction of a vastly expanded
Section program. In no small part, this is directly
attributable to the yeoman services rendered by
my two fellow officers, Section Vice-Chairman
Charles De Fuccio and Section Secretary Jeff
Weinstein. It was thus with regret that | received
and accepted Charles De Fuccio's recent resigna-
tion. That resignation was tendered by virtue of
the press of Charles’ practice. Letme here public-
ly thank Charles for his service to the Section,
which has spanned not only the last five months
as vice-chairman, but also his term as Section
secretary. It is my hope that he will remain active
as a member of the Section's Executive Commit-
tee. An election will be held at the Acapulco
convention to fill the vacancy created by Charles’
resignation. Albeit the by-laws would have per-
mitted me to appoint Charles’ successor, | felt it
more appropriate to convene a broad-based
Nominating Committee. The report of that com-
mittee appears elsewhere in this issue of the
Family Lawyer.

Regional Dinners

Also appearing elsewhere in this issue is a
report on the enormous success of the four re-
gional dinners conducted statewide to familiarize

{continued on page 30)

REGIONAL DINNERS: Section Chairman Lee M.
Hymerling presided at the four regional meetings held
throughout the state to acquaint members with the
recommendations made by the Pashman Committee.
Sneakers at the Cherry Hill session included Thomas P.
Zampino, Edward S. Snyder and The Honorable Eugene
D. Serpentelli.

Pashman and Glickman to
Address Section in Acapulco

The Family Law Section is pleased to announce
that The Honorable Morris Pashman, Associate
Justice of the New Jersey Supreme Court, and
The Honorable Herbert S. Glickman, Judge of the
Superior Court, Chancery Division, Essex County,
have consented to participate. in the Section's
program at the State Bar Mid-Year Meeting in
Acapulco to be held on Saturday, November 21.

The program will be devoted to an open
dialogue concerning the Pashman Report, as well
as the recently adopted rule amendments. Partici-
pating on the panel in addition to Justice
Pashman-and Judge Glickman will be Section
Chairman Lee Hymerling, who will preside over
the session and moderate the panel; Jeffrey
Weinstein, our Section's secretary; and Gary

(continued on page 32}

Members Invited to Comment on
Pashman Report and Rule Changes

Section members are encouraged to forward to
Section Chairman Hymerling any written com-
ments, complaints or suggestions concerning
what position, if any, the Section should take with
regard to the amendment to R. R:4-79 which
became effective September 14, 1981. Comments
should be forwarded to the chairman at his office

_ address: ¢/o Archer, Greiner & Read, One Cen-

tennial Square, Haddonfield, New Jersey 08033. It
is Hymerling’s intention to collate all letters for
discussion at the December meeting of the Ex-
ecutive Committee of the Section. At that meeting,
decisions will be made as to what, if any, recom-
mendations should be made to the Supreme
Court.

Section members are also encouraged, if they
so desire, to forward their comments concerning
the rule changes to Frances K. Boronski, Assis-
tant Director, Administrative Office of the Courts,
State House Annex, CN 037, Trenton, New Jersey
08625.

Officers of the Section have heard from many
sources that many members of the Section desire
to be heard with regard to the rule amendments.
This invitation offers that opportunity.
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Chairman’s Report

feontinued from page 29)

Section members  wijth the recently issued
Pashman Report, as well as the rule changes
which became effective on September 14, Trav-

Mid-Year Program

Following Up upon the dinners will be the impor-
tant program Sponsored by the Section at the
State Bar Mid-Year Meeting in Acapulco, That
session is intended not S0 much to inform partici-
Pants about the Pashman Report, byt instead to
generate g dialogue concerning the reforms al-
ready enacted and any further reforms that may
still be required,

At each dinner site, I tried to make the point that
New Jersey attorneys and, indeed, the public are
blessed with excellent Bench-Bar relations. we

which time decisions wi| be made ag to what, if
any, formal position should be taken by the Sec-
tion.
Newsletter Well Received

On an entirely different topic, the response to
the Family Lawyer has been overwheiming. The
editors and | have receiveq innumerable letters
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“point-counterpoint" type articles are en-
Ccouraged. Anyone interested in submitting an
article for publication should contact one of the
two editors.
Membership lncreasing

Perhaps because of the regional dinners, or oyr

Newsletter, or pPerhaps because of the focus which
has now been placed upon family law, our Sec.
tion's membership hag increased dramatically.
From May through September alone, our mem-

Our agenda of unfinisheq business jg even
more lengthy and, indeed, more exciting than
what hag gone before, Oyr Section intends to be
at the forefront of the development of the Family
Part of our Superior Court in the event the ena-
bling legislation now Pending in the Legislature jg
adopted. Oyr Family Court Committee, headed by
David Ansell, is continuing in jts effort to establish
a blueprint for the implementation of a Family
Court in New Jersey.

Early Settlement Programs

) Extremeiy important are the efforts that Larry
Cutler, George Whitmore ang Alan Domers will
expend in attempting to encourage County Bar
Associations, in those counties in which Early
Settlement Programs do not now exist, to estab-
lish such Programs ang to coordinate both the
new and existing Programs in the Public interest,
A major effort ig Now under way in Camden
County to resurrect a dormant Early Settlement
Program, Similar efforts throughout the state
Mmust be fostered.

Committees Active

Yeoman tasks have been assigned to the vari-
OUs committees of our Section. The Alimony
Commiﬂee. headed by Jim Yudes, is actively
considering the general topic of rehabilitative

the membership. [ et us hear from you. Let us
receive your comments, so that We may mold oyr
Section to fit your needs.
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Alimony and Equitable Distribution in Pennsylvania

by Leonard Dubin

On July 1, 1980, Pennsylvania joined the grow-
ing number of jurisdictions which have recog-
nized the need for divorce reform.?

Prior to that date, Pennsylvania was a “fault”
state for divorce purposes which provided for
neither alimony nor equitable distribution. The
new code remedies these deficiencies and now
provides for the awarding of alimony and
equitable distribution.

Alimony

With respect to alimony, the statute contains
fourteen criteria with provide guidance to the
court in fixing an appropriate amount of alimony.2
It is important to emphasize that one of the criteria
permits the court to take into consideration
marital misconduct of either party during the
marriage when determining how much, if any,
alimony should be awarded.

The alimony provision, however, cannot be
read alone but must be considered together with
the ‘equitable distribution provision, since the
court may allow alimony only if it finds that the
party seeking alimony lacks sufficient property,
including but not limited to, any property dis-
tributed pursuant to Chapter 4 (Equitable Dis-
tribution Chapter) to provide for his or her reason-
able needs. Obviously, if the spouse who is seek-
ing alimony receives a substantial amount by
reason of equitable distribution which, when in-
vested, would yield to that spouse sufficient in-
come to provide for that spouse’s needs, then the
court could properly make no award of alimony.’

By an examination of the statute, it is apparent
that the legislature intended that alimony not be a
sinecure for the spouse receiving it. Rather, the
intent of the legislature was to provide for “re-
habilitative alimony.” This philosophy is apparent
by an examination of Section 501(c).?

Equitable Distribution

The equitable distribution provision of the new
Divorce Code represents the most dramatic
change in Pennsylvania. Unlike the New Jersey
statutory provision dealing with equitable distribu-
tion which authorizes the trial court in divorce
actions without any guidance to “make such
award or awards to the parties, in addition to
alimony or maintenance, to effectuate an
equitable distribution of property, both real and
personal, which was legally and beneficially ac-
quired by them or either of them during the
marriage,”* the Pennsylvania Legislature included
within the statute the criteria to be employed by
the court in determining equitable distribution.
Therefore, the Pennsylvania Act has done by
statute what has been accomplished in New Jer-
sey by case law, i.e., the inclusion of objective
criteria to determine equitable distribution.?

_ With certain exceptions,® equitable distribution
in Pennsylvania is made of “marital property,”
which, essentially, is all property acquired during

the marriage irrespective of how title is held.?

It should be noted that the concept of equitable
distribution of property acquired by either spouse
prior to the effective date of the statute (i.e. July 1,
1980) is under constitutional attack. In Bachetta v.
Bachetta, the Court of Common Pleas of Chester
County, Pennsylvania found the statute un-
constitutional as it related to equitable distribution
of property acquired prior to July 1, 1980. On the
other hand, the Court of Common Pleas of Phila-
delphia County in the case of Banks v. Banks
came to the opposite conclusion. Both cases have
been appealed, and the Supreme Court of Penn-
sylvania will in the near future hear argument on
the issue.

Because the new Divorce Code has only been in
effect for a little more than a year, as of this date
there are no reported Pennsylvania appellate
court decisions to assist counsel in advising
clients how the courts will utilize the statutory
criteria in making equitable distribution awards.

Footﬁotes

' On that date a new "Divorce Code” became effective,
Act of April 2, 1980, P.L. 63 No. 26, 23 P.S. 11101 et
seq.

2 See Section 501 of the Divorce Code which sets forth
the fourteen criteria.

2 Section 501 (c) Duration. Unless the ability of the party
seeking alimony to provide for his or her reasonable
needs through employment is substantially
diminished by reason of age, physical, mental or
emotional condition, custody of minor children, or
other compelling impediment to gainful employment,
the court in ordering alimony shall limit the duration of
the order to a period of time which is reasonable for
the purpose of allowing the party seeking alimony to
meet his or her reasonable needs by:

1 obtaining appropriate employment; or
2 developing an appropriate employment skill.
4 NJSA 2A: 34-23

Leonard Dubin

- Leonard Dubin is
" a partner in the
firm of Blank,
Rome, Comisky
' & McCauley, Phil-
i adelphia, Pennsyl-
vania; member of
the Family Law
Sections of the
American, Penn-
sylvania and Philadelphia Bar Associations;
Fellow, American Academy of Matrimonial
Lawyers.
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just after considering all releva

1. The length of the marriage.

2. Any prior marriage of either party.

3. The age, heaith, station, amount and sources of
income, vocational skills, and employability, es-

tate, liabilities and needs of each of the parties.

The contribution by one party to the education,

training, or increaseq earning power of the other

party.

5. The opportunity of each party for futur,
tions of capital assets and income.

6. The sources of income of both parties, including
but not limited to medical, retirement, insurance

or other benefits,

The contribution or dissipation of each party in

the acquisition, Preservation, depreciation or ap-

preciation of the marital property, including the
contribution of a party as homemaker.

8. The value of the Property set apart to each party.
9. The standard of living of the parties established

during the marriage,

10. The economic circumstances of each party at the
time the division of Property is to become effec-
tive.

¢ Section 401(e). For purposes of this chapter only

“marital Property” means aj| Property acquired by

either party during the marriage except:

1. Property acquired in exchange for Property
acquired prior to the marriage except for the
increase in value during the marriage.

2. Property excluded by valid agreement of the
parties entered into before, during or after the
marriage.

3. Property acquired by gift, bequest, devise or
descent except for the increase in value during
the marriag

4. Property acquired after Separation until the
date of divorce, provided, however, jf the
parties separate and reconcile, all property
acquired subsequent to the final separation
until their divorce.

5. Property which a party has sold, granted,
conveyed or otherwise disposed of in good
faith and for value prior to the time proceed-
ings for the divorce are commenced.

6. Veterans’ benefits exempt from attachment,
levy or seizure Pursuant to the Act of Septem-
ber 2, 1958, Public law 85-857, 72 Statute
1229, as amended, except for those benefits
received by a veteran where such veteran has

o

€ acquisi-

z )

in order to receive veteran's compensation,
7. Property to the extent to which such property

sumed to be marita| Property regardless of whether
title is held individually or by the parties in some form
of Co-ownership such as joint tena

Property was acquired by a method Iisted in subsec-
tion (e).
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Pashman-Glickman to Address

Section in Acapulco

fcontinued from page 29)

Questions and comments from the floor will be
welcomed.

“The program is intended to accord members of
the Section, ag well as members of the Bar at
large, an Opportunity to voice theijr concerns and
to express suggestions concerning both the ori-
ginal report of the Supreme Court Committee on
Matrimonial Litigation and R. 4:4:79 which be-
Came effective September 1

the issuance of the Pre-
liminary Report of the original Supreme Court
Committee on Matrimonial Litigation consisting of
Justices Pashman, Mountain and Schreiber,

in the Legislature of concern to Section members.
Additionally, during the meeting the Section wil|
conduct an election to fill a vacancy that exists in

Family Law Section

Lee M. vaerling
Vacancy . !

. . . Chairman
Vice-Chairman
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Rule Amendments in Matrimonial Practice
by Frank D. Allen

The amendments and changes of the Rules of
Civil Procedure effective September 4, 1981 have
significant impact on matrimonial practice. While
these changes certainly have lofty objectives, the
matrimonial practitioner in particular must take

immediate heed to avoid the pitfalls—and even .

potential malpractice claims—occasioned by fail-
ure to abruptly alter entrenched practices.

This brief article endeavors merely to highlight
the changes made by these rule amendments.

R. 4:79-1, the former 4:79-3, simply permits the
defendant in a matrimonial action; by entering a
written Appearance, to be heard on all issues
other than the divorce cause of action.

R. 4:79-2 Preliminary Disclosure Statement.
The enactment of this rule, following the recom-
mendations of the Pashman Report, implements
perhaps the single most dramatic initiative in
matrimonial practice in the past decade. The rule
requires a Preliminary Disclosure Statement to be
filed-with the Court within 45 days after the filing of
an Answer or an Appearance. As the rule is
presently styled, it must be filed in all cases. The
form to be followed is prescribed in Appendix 5 to
the rule amendment. Allstate Publishers has al-
ready made available pre-printed forms and other
legal form suppliers may follow suit. The Pre-
liminary Disclosure Statement contains the an-
swers to a number of crucial questions such as
whether alimony, child support or equitable dis-
tribution are in dispute, the date of the marriage,
whether an agréement exists, the names and ages
of children, and the names and addresses of
employers. The disclosure statement then con-
tains a summary of crucial financial information
set forth within the body of the statement. The
statement also requires the attachment of numer-
ous forms, including federal and state income tax
returns for the prior year or, if none filed, the
applicable W-2 and 1099 forms; a statement of
year-to-date income; a statement of all prere-
quisites of employment; a statement of medical
and dental insurance available; a statement of all
unearned income; a budget in a prescribed form;
copies of any agreements which might exist deal-
ing with support, and a comprehensive balance
sheet.

There is no question that the form will require a
substantial time commitment on the part of practi-
tioners. The amount of time will of course depend
upon the complexities of the particular case. In
matters involving relatively simple fact patterns,
little time will be required; in the more complex
case, substantial work will be involved. The use of
this form will not preclude attorneys from filing
detailed Affidavits, but does attempt to assure
that essential data is furnished on a uniform basis.

Frank D. Allen is an associate of the firm of
Archer, Greiner & Read, Haddonfield.

The rule provides in R. 79-2(b) that the disclosure
statement must be filed even in a default situation.
Query: whether this should be mandatory when
no collateral relief is sought. The parties are under
a continuing duty to inform the Court of any
changes in the information supplied and all
amendments must be filed at least 20 days prior
to final hearing.

R. 4:79-3 Application for Pendente Lite Relief.
This rule now deals with applications for support,
restraints and contempt pendente lite. Subpart (b)
of the rule requires that on applications for sup-
port, counsel fees and costs, the application must
be accompanied by the complete Preliminary
Disclosure Statement. It must be filed with the
Court no later than eight (8) days prior to the
motion hearing date. A completed Preliminary
Disclosure Statement shall also accompany the
response to the application. Obviously, the
burden on counsel is even greater in this situation
and you must now start to think at the initial
interview about gathering the information neces-
sary to complete the statement. One would hope
the Courts will be understanding, particularly in
those situations in which it may frequently be
necessary to answer parts of the statement with a
“to be supplied” type of response, either in whole
or in part. | think that care must be taken, particu-
larly at such an early stage of the proceedings, in
submitting information which might later be bind-
ing. Thus a tightrope is presented to supply suffi-
cient information without precipitously filing inac-
curate information.

R. 4:79-4 Participation in Early Settlement
Programs. This is an entirely new rule which
provides that in counties where an Early Settle-
ment Program has been instituted by the County
Bar Association, the judge shall refer appropriate
cases to the program based upon a review of the
pleadings and the Preliminary Disclosure
Statement. Participation by litigants and counsel
in cases selected is mandatory.

The State Bar has assured the Supreme Court
that there will be an Early Settlement Program in
every county in the next six months. The panels as
proposed will have two lawyers and will seek,
pursuant to the recommendations of the
Pashman Report, to obtain final stipulations. If an
entire case cannot be settled, partial stipulations
are to be encouraged. The panels are also author-
ized to frame discovery orders. The stipulations
and order prepared by the panel will then be
submitted to the matrimonial judge in the
vicinage.

R. 4:79-4 Discovery. The rule remains that
interrogatories as to all issues may be served as a
matter of course. A change which is noteworthy is
that an interrogatory requesting financial informa-
tion may be answered by reference to the Pre-
liminary Disclosure Statement. In this regard,
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Rule Amendments (cont'd)

counsel must be alert to incomplete disclosure
statements and consider moving for more specific
disclosure statements expeditiously.

Another basic change made in the rule on
discovery is that depositions of parties, as a
matter of course, may be taken pursuant to R,
4:11 as to all matters except those relating to the
cause of action. Leave of Court is still required for
other discovery.

R. 4:79-8 Custody of Children. The mandatory
language has been removed from the rule and
custody investigation will be ordered only in those
situations in which a genuine and substantial
issue exists. Thus, there is now judicial discretion
in ordering an investigation. The rule requires that
when an investigation is ordered, the Probation
Department of the county of venue shall conduct
it, notwithstanding that one of the parties might
live in another county. The Probation Offices are
under the gun by mandate of the rule to file their
reports with the Court no later than 45 days after
receipt of the judgment or order requiring the
investigation.

The rule also contains a new subsection- (1)
which requires that a hearing date be set no later
than three (3) months after issue is joined in a
custody matter and specifically countenances
bifurcation of matrimonial actions to expedite
resolution of custody issues,

R. 4:79-9 Alimony and Support Payments;
Enforcement. This™ rule now provides that
judgments or orders shall require alimony and
Support payments to be made through the Proba-
tion Office and that such pPayments shall now be
subject to a late interest charge at the rate pre-
scribed by R. 4:42-1 1(a). As part of the recent rule
enactments, the rule referred to has raised the
interest on awards from eight to twelve percent
Per annum. Such provision should be in-
corporated into every proposed order for alimony
and support in the future. It will also be good
practice to stress this provision to clients, so that
they realize late payments may resultin a substan-
tial, automatic penaity.

Subsection (b) of 4:79-9 deals with failure to
pay and enforcement by Probation or g party. The
rule requires that if within a one-year period any
three weeks’ support is not paid, the Probation
Office shall institute enforcement proceedings.
The rule has been amended, deleting the prior
discretionary language which referred to a “con-
tinued” failure to pay. It now prescribes a man-
datory criterion that failure to pay a total of three
weeks’ support, either consecutively or
cumulatively, shall resultin the filing by the Proba-
tion Office of a verified statement setting forth the
disobedience to the order or judgment. The rule
has similarly been amended to provide that in
such proceedings the Court shall, on its own
motion or on motion by the party bringing the
enforcement action, assess a late interest charge
against the adverse party at the rate prescribed
(12% per annum). These changes remove discre-
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tion in the filing of a contempt proceeding and
furthermore require the assessment of what may
be a substantial late penalty without discretion.
R. 4:79-11 Listing for Trial; Claims for
Equitable Distribution of Property. This rule has
been deleted in its entirety and replaced func-
tionally by the Preliminary Disclosure §tatement.

Motion Practice

In addition to the specific amendments limited
to matrimonial practice, matrimonial practice in
turn is affected by the general amendments to the
motion rules.

R. 1:6-2 Form of Motions and Hearings. This
rule now provides that every motion shall state the
time and place for presentation to the Court, the
grounds upon which it is made and the nature of
the relief sought, and shall be accompanied by a
proposed form of order in accordance with R.
3:1-4 (a) or R. 4:42-1 (c) as applicable. The form of
order shall have appended at the end thereof a
check list, to be completed by the Court, indicat-
ing whether and by what party answering and
reply papers have been filed. If the motion or
response relies on facts not of record, it shall be
Supported by Affidavit. The motion shall be
deemed uncontested unless responsive papers
are timely filed and served stating the basis of
opposition.

This is a substantial evolution in prior practice
and requires that all motions be filed with a form
of proposed order and the check list, which
seems to be just a listing of the parties and their
counsel to the action. Query: whether the request
that a proposed form of order be submitted is
realistic within the context of matrimonial litigation
where multi-part motions are commonplace.

A new subsection of A. 7:6-2 requires that when
an action has been specially assigned to an indij-
vidual judge, all motions shall be made directly to
that judge, who shall determine the mode and
scheduling of their disposition. This subsection
also provides that, except as provided in R.
4:79-11, motions filed in causes pending in the
Superior Court, Chancery Division, Matrimonial
Part shall be governed by this paragraph.

The new R. 4:79-11 provides that R. 1:6-2 (b)
shall control matrimonial actions except that, in
exercising its discretion as to the mode and
scheduling of disposition of motions, the Court
shall ordinarily grant requests for oral argument
on substantive and non-routine discovery motions
and ordinarily not grant requests for oral argu-
ment on calendar and routine discovery motions.
It will thus be for trial judges to generally de-
termine what is a substantive motion and what
constitutes a routine, as opposed to a non-rou-
tine, discovery motion. Substantive motions
would presumably be most applications for
custody or pendente lite support.

R. 1:6-2 (c) requires that a discovery motion not
governed by paragraph (b), discussed above,
involving any aspect of pretrial discovery or the
calendar shall be listed for disposition only if




Rule Amendments (contq)

accompanied by a Certification, which must state
that the moving party has conferred unsuccessful-
ly with opposing counsel in order to resolve the
issues raised by the motion. Calendar motions are
to be disposed of on the papers, unless on at least
two (2) days' notice the Court specifically directs
oral argument on its own motion or In its discre-
tion at the request of a party.

It would seem that, although this subsection is
not literally applicable to marimonial motions, it
will be good practice on discovery motions to
make such efforts and include a Certification.
Eurther, as a matter of practice, all motions
should contain an indication of whether oral argu-
ment is requested.

Subsection (d) of the rule as amended further
specifically provides that in all motions to which
subsections (b) and (c) do not apply, the moving
party may waive oral argument and consent to
disposition on the papers. The motion will then be
disposed of, unless respondent requests oral
argument or the Court otherwise directs.

One further amendment of general application
which does impact on all types of matters is a
minor change in the requirements of R. 4:4-2 as
amended. Every summons issued to an individual
in this state must advise him that if he is unable to
obtain an attorney, he may communicate with the
New Jersey State Bar Association or Lawyer Re-
terral Service of the county of his residence, or the
county in which the action is pending; and If he
cannot afford an attorney, he may communicate
with the Legal Services office of the county of his
residence or the county in which the action is
pending. If the defendant is a non-resident of the
state, the summons shall similarly advise him
directing him, however, to the appropriate agency
of the county in which the action is pending. The
summons must explicitly state the telephone
number of such agency or service.

Conclusion

It might be well to keep a check list with your
office support personnel to assure compliance
with the new motion practice until this becomes
ingrained. You should also plan to review all
matrimonial files to prepare Preliminary Dis-
closure Statements prior to trial or by year end
1981. The counties will vary somewhat in im-
plementation, but any grace period allowed is
slipping by now.

Weinstein and Wildstein
Nominated

Section Chairman Lee M. Hymerling recently
announced the resignation of Charles De Fuccio
as vice-chairman of the Section. Although the
Section’s by-laws would have permitted Hymer-
ling to appoint a successor, recognizing the un-
usual nature of the vacancy and that De Fuccio's
term would not have expired until May, 1983,the
chairman opted in favor of the appointment of a
Nominating Committee, usual Section practice
under the by-laws, to nominate a successor to
De Fuccio.

Appointed to chair the Nominating Committee
was immediate Past Chairman Thomas P. Zam-
pino of Belleville. Also on the committee were four
past chairpersons of the Section: Laurence J.
Cutler, Edward S. Snyder, Gary N. Skoloff and
Anne W. Elwell. Also serving on the committee
were State Bar Trustee Donald P. Gaydos and
Section Rules Committee Chairman David K.
Ansell.

The Nominating Committee has nominated cur-
rent Section Secretary Jeffrey P. Weinstein of
West Orange to fill the position of vice-chairman,
and has suggested that the vacancy left open by
Weinstein’s nomination be filled by David Wild-
stein of Woodbridge. A formal election will be held
at the NJSBA Mid-Year Meeting in Acapulco, at
which time the Nominating Committee's report
will be presented to the floor by Anne W. Elwell.

Weinstein, a partner of the firm of Gern, Stieber,
Dunetz, Davidson & Weinstein in West Orange,
has long been active in Section affairs. In addition
to serving as the Section’s current secretary, he
has served as the Section’s legislative co-chair-
man. Weinstein is a Fellow of the American
Academy of Matrimonial Lawyers.

Similarly, Wildstein has long been active in
Section activities. Like Weinstein, Wildstein
serves as co-chairman of the Section’s Legislative
Committee. He is also a member of the Section’s
committee to study the Family Court. He is a
member of the firm of Wilentz, Goldman & Spitzer
of Woodbridge. He was a member of the Supreme
Court Committee on Matrimonial Litigation (the
Pashman Committee) and is a frequent lecturer
for the Institute for Continuing Legal Education.
He is also a Fellow of the American Academy of
Matrimonial Lawyers.
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Recent Cases
by Myra T. Peterson

CONTRACTS—CONSTITUTIONAL LAW—Court
may require Jewish husband to cooperate in
former spouse’s obtaining Jewish ec-
clesiastical divorce despite his unwillingness
to obtain such religious divorce.

The parties were married in a Jewish ceremony
at which time a traditional Jewish contract, a
Ketuba, was entered into. Such contract requires
the husband to give to his wife a Jewish divorce, a
“Get,"” should he allege adultery against the wife,
The husband here did counterclaim for divorce on
the ground of adultery. The wife wanted a Get;
without such religious divorce, the wife could not
remarry in a Jewish ceremony. The husband did
not wish to provide such a Get and claimed
violation of the First Amendment were he to be
forced to obtain a religious divorce. [A Jewish wife
must be given the Get by the husband; the wife
cannot readily obtain such a divorce without the
husband’s consent.]

The Court, sua sponte, called several promi-
nent rabbis to testify and, on the basis of their
testimony, determined that the obtaining of a Get
was contractual on the basis of the Ketuba and
that it was not a religious act. Based on such
finding, the court ordered that the marriage con-
tract whereby the husband provide the wife with a
Get be enforced, that such enforcement was in
furtherance of public policy and was not violative
of the husband’s right to religious freedom.
[Comment: It there had not been an adultery claim
against the wife, or if the adultery counterclaim
had been amended to 18 months no fault at the
time of trial as is often the case, would the
husband not have been required to obtain a Get?
If not, does such a result interfere with the right of
a Jewish wife, who may wish to remarry in the
Jewish faith, to have a no fault divorce?]

Minkin v. Minkin, M-11721-78, Decided July 22,
1971 (Bergen; Minuskin, J.8.C)

COUNSEL FEES—Detailed affidavit of services
needed; Wife should not unilaterally hire ex-
perts; Husband entitied to plenary hearing to
challenge fee award; Attorney cannot always
expect full remuneration for services from non-
client spouse.

The ftrial court had entered judgment against
the husband for $25,832 for counsel fees, ac-
counting fees, and appraisal fees for services
rendered to the wife. The husband appealed. The
Appellate Division reversed and remanded, hold-
ing that an explicit affidavit of services comporting
with R. 4:42-9(b) was mandated, the subject mat-
ter of various office and telephone conferences
must be indicated, if time sheets are included they
must be explicit (the court implying that such time
sheets should be certified to be true copies), and
that the husband was entitled to a plenary hearing
to challenge the fee applications.

The Court also, in obiter dictum, noted that
rather than have a party hire experts “ex parte.. . .
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the better practice [is] for the plaintiff to first make
application to the trial court. . . upon a showing of
the necessity“for such expert services, [and] for
the court then to designate the experts to be
retained. .. .”

Also in dictum, the Court stated that the 30% of
counsel’s time had been consumed by te!eppone
and office conferences and that the necessity for

such “should be scrutinized most carefully ....”

“‘Some [divorce] litigants will virtually take over
counsel's office and absorb most of hig time if
permitted by counsel to do so.’ ‘There comes a
time when counsel is obligated to limit such con-
ferences or accept the fact that he cannot always
expect full remuneration for the time so con-
sumed.""”

{Comment: The Court addressed itself to a
spouse’s (usually the husband) payment of the
dependent spouse’s counsel fees. The sugges-
tion, whether it be dictum or holding, that an
attorney should not expect remuneration for nu-
merous conferences with his or her client—many
of which may be for hand-holdin_g purposes—lfiies
in the face of encouragement of settlement of
matrimonial cases as contained in the Supreme
Court Committee on Matrimonial Litigation Phase
Two Final Report; There, the Commitiee stated: “It
requires greater courage, more patience, and
many times a higher level of professional skill to
negotiate a fair settlement than it does to litigate
family “law issues.” As any practitioner knows,
settlement involves not only negotiation with op-
posing counsel but often strenuous and lengthy
effort to demonsirate to or convince a client of the
workability and fairness of a settlement. Often this
effort takes place at a time when the client is hurt,
bitter, suspicious and inflexible because of the
emotions involved and the hand-holding—for
which the Mayer Court would disallow fees from
the financially supporting spouse—is absolutely
necessary so as to diffuse the client’s emotions
which, if not overcome, prevent settlement. The
Mayer Court's suggestion that counsel’s effort
should perhaps be unremunerated does a dis-
service to the attorney who makes a good faith
effort to diffuse emotions and encourage settle-
ment.

Additionally, it should be noted that the Mayer
Court’s preference for court-appointed experts is
at variance with the Supreme Court Committee
Report as to court-appointed experts wherein it is
stated: “However, there is a separate and distinct
value to the retention of an expert by each party,
especially in cases in which income and assets
may be hidden and the discovery of truth requires
great time and effort. Independent experts should
therefore continue to be used b y each party at the
discretion of counsel.”]

Mayer v. Mayer, A-4626-78, Decided July 14, 1981
(Allcorn, Botter, Pressler, JJ.AD)

EQUITABLE DISTRIBUTION—Chose in action—
Inchoate personal injury claim for pain and
suffering not property right subject to equitable
distribution; Recovery for lost earnings and
medical expenses subject to equitable distribu-
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Recent Cases (contd)

tion; Court must determine credits to be given
each spouse in a future distribution of marital
home.

puring the marriage, the appellant wife had
undergone surgery and had a potential malprac-
tice claim as a result of surgical complications.
The trial court had awarded to the husband “25%

of [the wife's] inchoate right to sue for medical .

malpractice,” relying upon DiTolvo v. DiTolvo, 131
N.J. Super. 72 (App. Div. 1974).

The Appellate Division, disapproving DiTolvo,
reversed, holding that “monies realized ... as
compensation for pain, suffering, disfigurement,
disability or other debilitation of the mind or body,
represent personal property of the injured spouse
not distributable under N.J.S.A. 2A:34-23." The
other spouse's per quod claims will be considered
the personal property of that spouse. However,
“losses, such as post wage and medical ex-
penses, which have diminished the marital estate,
are distributable [between the parties] when re-
covered.”

The Amato court reached its conclusion by

recognizing that “[n]othing is more personal than
the entirely subjective sensations of agonizing
pain, mental anguish, embarrassment because of
scarring or disfigurement and outrage attending
severe bodily injury . . . . None of these, including
the frustrations of diminution or loss of normal
bodily functions or movements can be sensed, or
need they be borne, by anyone but the injured
spouse.”
[Comment: Amato is absolutely contra to DiTolvo.
There is no Supreme Court ruling on the subject.
The DiTolvo Court, following the expansive rea-
soning of Painter v. Painter, 65 N.J. 196 (1974),
and its progeny, in using the word “acquired” in
N.J.S.A. 2A:34-23 in a “comprehensive sense”
over-expansively included a chose in action for a
personal injury claim and the other spouse’s per
quod claim as property subject to equitable dis-
tribution.

Where the DiTolvo Court found its treatment of
a personal injury claim as part of the marital
estate subject to equitable distribution as “com-
portfing] with our present practice in negligence
actions in permitting a lump sum award to the
injured spouse,” without a separate determination
as to allocation of the award as to loss of past
earnings, earning capacity, etc., the Amato court
found "no immutable rule” requiring such a lump
sum award. Under Amato, the personal injury
award will have to be allocated by the jury as to
pain and suffering, medical expenses, lost wages,
etc. and then there must be further allocation by
the parties or the matrimonial court, of “the dis-
tributable items recovered”, i.e. actual losses to
the marital estate—lost wages, medical expenses,
etc.]

The Amato Court also determined that where a
marital home is subject to future sale and distribu-
tion, the trial court must determine credits to be
niven aach spouse at that time.

The trial court had held that the wife and minor

children were to occupy the marital home until the
youngest child no longer attended high school. At
that time the house was to be sold, the wife was to
receive 47% of the proceeds and the husband,
53% of the proceeds. The court did not state
reasons for the disproportionate allocation nor
did the court determine credits to be givep to
either spouse when the house was sold for mort-
gage payments and taxes, house repairs and
maintenance, and support payments. According
to the Appellate Division, the trial court erred.
First, the Court found the 47%-53% “dispropor-
tionate allocation of the future value seem[ingly]
facially inequitable,” barring special reasons. The
Court then stated that the trial court in determin-
ing a future distribution of the marital home, must
consider “respective net incomes of the parties,
including support payments, . . . maintenance . . .
mortgage, [and] taxes.”
[Comment: Does the Court’s statement that a
disproportionate allocation of the proceeds of a
house “barring special reasons” is facially in-
equitable suggest that absent "special reasons”
there is an unstated presumption that a marital
house should be divided 50%-50%. No value was
given to the Amato house. However, if there is
such & presumption, does it apply to the
$1,000,000 home as well as the $50,000 home?]
Amato v. Amato, A-2375-79, Decided Sept. 2,
1981, (Botter, King, McElroy, JJ.A.D.)

Child Custody Litigation Seminar
Scheduled for November

The American Bar Association Family Law Sec-
tion will sponsor a two-day child custody litigation
seminar on Friday and Saturday, November 13-14
in New York City.

Honorable Conrad Krafte of Hackensack and
Gary N. Skoloff of Newark are New Jersey partici-
pants in the program.

Topics include: preparation and trial strategy;
use of depositions, interrogatories and pro-

_duction of evidence prior to trial; representing

children’s interests; views from the bench on how
to strengthen the presentation of a child custody
case; examination of expert witnesses; cross-
examination of a privately retained psychiatrist;
and future trends in child custody procedures,
including alternatives to the adversary model.

Other seminar participants include: Professor
Sanford N. Katz of Boston College Law School,
seminar chairman; Stanford E. Lerch of Arizona,
ABA Family Law Section chairman; Hon. Maxine
Duberstein, Dr. Doris Jonas Freed and Richard H.
Wels, all of New York; Monroe L. Inker and Joan
R. Katz, both of Massachusetts; Beverly Anne
Groner of Maryland; and Sonja Goldstein of Con-
necticut.

The program will be held at Halloran House,
525 Lexington Avenue, New York City. For further
information contact Professor Sanford N. Katz,
Boston College Law School, 885 Centre Street,
Newton Centre, MA 02159, phone 617/969-0100,
extension 4372.
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What Tax Consequences (Real or Potential) Should Be Con

Equitable Distribution Awards? b

The New Jersey decisional law, even after the
passage of ten years, is strangely silent and
somewhat cryptic in its treatment of the tax conse-
quences of judicially mandated equitable distriby-
tion of marital assefs. ' We do know, with regard to
marital assets which may be received by the
transferring spouse after the entry of the Final
Judgment of Divorce, that the future tax conse-
quences to that Spouse “may be a relevant con-
sideration when considering whether g distribu-
tion is equitable and it is clearly relevant with
respect to the determination of alimony, but it
does not affect the value of [that asset].”? Also,

Other states have dealit thoughtfully and in-
telligently with the “tax consequence” issuye, The

withdrawing from the Partnership, was required to

withdraw, or intended to withdraw. The court
stated:

quences that may or may not arise after the
division of the community property.

the assets s apportioned equally, while such
risks are not hecessarily distributeq evenly
when the community property is divided ac-
cording to its valye. There will be some com-

y Barry I. Croland

Sidered in

assets is adequate justification for introduc-
ing an Unnecessarily Complicated angd

Fonstein is significant for one other reason;
namely, the Court's rejection of the husband'’s
argument that the Presentation of expert testi-
mony as to future tax consequences requires a
trial court to take into account those conse-

quences in valuing marital assets. The Court, in a
footnote, stated:

“Regardless of the certainty that tax liability

California hag also dealt with the tax conse-
quences which arise from the sale or division of
the one asset which is most commonly involved in
equitable distribution cases: the marita| home,
While New Jersey, unlike California, is not re-
quired to equalize the division of marita) Property,

reinvested in a new residence within one year
of the sae. . . . That uncertainty, however, will
be resolved within a year or two of the court's
decree. In the present case, the amount of the
tax liability may have been fixed by events

sale. If not, and in similar cases arising in the
future, the court can take account of tax
liability by providing that the liability incurred,
if any, is owed equally by both Spouses. In
unusual cases, it could retain jurisdiction to

-
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Tax Consequences (contd)

supervise the payment of taxes and adjust
the division of the community property. (592
p.2d at 1172)®

California has also considered the practical
considerations which mandate that speculative
and contingent tax liabilities should not affect
gither the valuation of marital assets or the
manner in which those assets are distributed. The
wife in In re Marriage of Clark, 145 Cal. Rptr. 602
(Ct. App. 1978) argued successfully that it was
error for the trial court to award her husband all of
the stock in a closely held corporation without
taking into consideration the actual tax conse-
quences to the wife who was ordered to transfer
her shares to the husband.” Significantly, the
court stated in rejecting the husband's argument
that the “court should ignore the tax because an
installment sale renders it speculative . . ."®:

“perry agrees Marie will have a capital gains
tax from the transaction and the exact
amount (give or take a few dollars) could be
determined at date of trial if it did not qualify
as an instaliment sale; therefore, the inequity
in forcing Maria to shoulder all of the tax
because of the form of payment is obvious.
Also, patent are the problems such a concept
would create. For example, settlement nego-
tiations, already complicated and often emo-
tionally distasteful, would become more so as
the parties seek the advantage—or to escape
the disadvantage—of this argument should
we accept it. Courts should not hesitate to
suggest guidelines for balancing the equities
in a given situation where the judicial action is
reasonable under the circumstances. Such a
situation exists here. In most cases, the capi-
tal gain tax does not exceed 30% (25% feder-
al and 5% state) of the gain, and total tax paid
is often the same whether in one sum or in
annual payments; however, as previously
stated, it is true that under the present law
there are exceptions. Although computation
of the tax is sometimes beyond precise solu-
tion, equity between the parties can be sub-
stantially accomplished. In most cases, a fair
determination can be made if the court bases
the capital gain tax on the transaction in
question without considering the other in-
come of the selling spouse (seller). This
would eliminate continued litigation on com-
putation and free the court from future time
consuming problems. In order to equalize the
division of the community property, the
buying spouse (buyer) should pay one-half of
the capital gain tax caused by the transaction.
..." (145 Cal. Rptr. at 606-07)

Equitable distribution states which have fash-
ioned rules and guidelines similar to our Painter®
decision have dealt directly and more thoroughly
than our courts with the tax consequence issue. In
Wallahan v. Wallahan, 284 N.W.2d 21 (S.D. 1979)
the Supreme Court of South Dakota rejected the

husband's argument that a trial court “should
reduce the present market value of his retirement
funds to their ‘ascertainable present value’ to
determine his net worth.” 284 N.W.2d at 26. The
Court held that:

“Defendant deposited $25,000 into three sep-
arate Keogh retirement funds between 1972
and 1976. Plaintiff and defendant stipulated
at the trial that the total present market value
of the stocks in the three funds was
$32,245.65 according to the most recent
stock brokerage quotation available. The trial
court used this stipulated value in determin-
ing defendant’s net worth. ... The evidence
indicates that the defendant is in the 50% tax
bracket for income tax purposes, and the
$32,245.65 value of the stocks would be re-
duced by income tax and penalty if they were
removed from the tax sheltered Keogh ac-
count and made available in cash for this
property division. There is no proof that de-
fendant- will be required to liquidate his
Keogh fund to meet the requirements of the
property division. Therefore, we decline, as
did the trial court, to indulge in such specula-
tion to determine net worth. (Citing cases)”'®

The husband in Crooker v. Crooker'' unsuc-
cessfully challenged the lower court's failure to
consider the potential tax liability associated with
the estimation of the fair market value of a restau-
rant, the value of which was equitably divided. The
Supreme Court of Maine, citing New Jersey's
Stern case, among others, held:

“The division of marital property is committed
to the sound discretion of the trial court. . ..
Although the presiding Justice had the power
to order that the restaurant be sold, he was
under no obligation to exercise that power.
This Court has recognized that liquidation of
the marital assets may be in some cases
disadvantageous to the parties.... In the
present case, the presiding Justice could
have reasonably concluded that a forced sale
of a viable restaurant business would tend to
jeopardize rather than enhance Mr. Crooker’s
ability to satisfy Mrs. Crooker's monetary
award.

“Having decided not to order a sale of the
restaurant, the presiding Justice further de-
termined that the estimated fair market value
of the property should not be diminished by
the amount of expenses and tax liability that
Mr. Crooker might incur if he personally
elected to sell the restaurant. We find no error
in that determination. Mr. Crooker never rep-
resented to the Superior Court that he actual-
ly intended to sell the property in order to pay
Mrs. Crooker her share of the marital proper-
ty. Thus, he sought a reduction in the fair
market value of the restaurant for liabilities
that might never arise. For the presiding
Justice to have considered such potential but
unrealized liability would have been to in-
dulge in speculation. The value of marital
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Tax Consequences (conta)

assets should be determined as of the time
they are distributed without reference to pos-
sible future events, (Citing cases, including
Stern v. Stern) Of course, the Court must
consider the tax consequences of distribu-
tions it actually orders in its decree.. .. But
the Court should not adjust its valuation of
marital assets to account for the parties’ pos-
sible dealings with those assets after they are
finally distributed.”

New Jersey is firmly committed to the fun-
damental policy that an award of support or a
division of assets cannot be equitable unless it is
fair.2 Also, we have seen that tax liabilities “may
be a relevant consideration when considering
whether a distribution is equitable.”'* What we
need is an analytical and comprehensive ex-
pression by our highest court dealing with the
inter-relationship between the value of assets and
the actual and potential liabilities which are re-
lated to an equitable distribution of assets. When
an appropriate case arises, we Suggest that the
following general rules might be helpful:

1. A trial court must consider the actual tax
consequences of every equitable distribution
award.

2. The burden is upon trial counsel to provide
the trial court with Ccompetent evidence as to not
only the value of assets' but the actual and
potential tax liabilities which will or might occur
from the distribution of assets,

3. If counsel does not meet hig burden, the trial
court should have the right to order an independ-
ent expert to provide the value/tax liability
evidence referred to above and the cost of such
expert should be assessed in a manner which is
fair to both parties.

4. Trial courts must make specific findings re-
garding the tax consequences of its award.1s

5. Remote and Speculative tax consequences
should not be considered.

6. In the exceptional case only, if the trans-
ferring spouse is compelled to liquidate an asset
which results in an unanticipated tax conse-
quence after the entry of a Final Judgment, that
Spouse should have the right, in a manner consis-
tent with our Rules of Court ¢ and principles of
estoppel,'” to apply to the trial court for a re-
consideration of the original equitable distribution
award. '8

Tax consequences are as much a part of an
equitable distribution case as asset identification
and valuation. We hope that our judiciary, which
has been so dynamic and innovative in other
areas of law, will address itself to this area of
family law. ’
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FOOTNOTES

'This article will not consider the United States v.
Davis tax issues (370 U.S. 65 (1962)) or other similarly
complex issues such as recapture of depreciation,
ordinary versus capital gains tax liability, the deduc-
tibility of support payments and the like. For a dis-
cussion of and conflicting views about the Davis rule in
New Jersey, compare Dieffenbach, The Case of Non-*
Taxable Division of Marital Property 93 New Jersey
Lawyer 8 (Nov. 1981 with Skoloff, New Jersey Family
Law Practice, 372-74 (3d Ed. 1976).

*Emphasis added. Stern v. Stern, 66 N.J. 340, 348
(1975). The Court in Stern rejected the husband’s
argument that the present value of his interest in his law
firm's accounts receivable “should be diminished by
the estimated amount of federal income tax that defen-
dant will be required to pay in respect of these ac-
counts, or some part thereof, as they reach him in the
form of later partnership distributions.” 66 N.J. at 347,

*Kruger v. Kruger, 73 N.J. 464,472 (1977). In Kruger,
the Supreme Court agreed with the Appellate Division
that the trial court erred when it failed to “consider the
income tax impact of Mr. Kruger's retirement pay.”

*See footnote 1, supra,

131 Cal. Rptr. 873, 552 P.2d 1169 (1969).

SThe Economic Recovery Tax Act of 1981 extends,
from 18 months to 24 months, the period within which
the seller of a home has the right to defer a capital gain
by reinvesting in a home of equal or greater value. See
IRC § 1034. The act also provides that the seller of a
home who is over the age of 55 has the right to exclude
$125,000 of capital gains from his tax liability if the
house sold was the seller's principal residence for 3 of
the last 5 years. See IRC § 121. Cf. 1978 AFLTR 1065
and 1980 AFLTR 1254.

"The wife in the Clark case received consideration for
her share of the stock which was transferred to her
husband. She was required, because this stock had
appreciated in value, to pay a capital gains tax on that
appreciation. If a New Jersey Court ordered such a
transfer, the tax liability to the transferring spouse
would be the same as that caused by the California
decision.

8145 Cal. Rptr. at 606

65 N.J. 196, 211 (1974)

“The terms “contingent” and “speculative” were
recently considered by South Dakota's highest court
which held in Hanson v. Hanson, 302 N.W. 2d 801
(S.D.1981):

“[Clontingent liabilities that may never be paid or

that may be paid only in part need not be deducted

in determining net worth.” . .. Speculative con-

tingent liabilities should not be considered in ap-

portioning the parties’ assets for purposes of a

property division.”

LI I

“Generally, something is a contingent liability when

it depends upon some future event, which may or

may not happen, thereby making it uncertain

whether it will ever become a liability. (Citing
cases) Similarly, the word ‘speculative’ has been
found to have varying meanings. It is “[sJometimes

-..Uused as . .. a conclusion reached by the faculty

Or process of intellectual examination, search, and

reasoning; sometimes as meaning conjecture,

guesswork, and surmise.” (302 N.W. 2d at 802-3)

""—Me.—, —N.E.2d— (1981), 7 FLR 2687 (1981)

'?See, e.g., Peterson v. Peterson, 85 N.J. 638, 645-46
(1981); Lepis v. Lepis, 83 N.J. 139, 146 (1980); Smith v.
Smith, 72 N.J. 350, 358 (1977); and Carisen v. Carisen,
72 N.J. 363, 370 (1977). _

(continued on page 41)
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Legislative Report
by Jeffrey Weinstein

The State Legislature has not been active over
the last month. Accordingly, we have had time to
reflect upon the three most recent laws and the
pills which are presently pending in both the
Assembly and in the Senate.

Firstly, as to the recent laws, Assembly Bill
A-1668 which allows for an execution Order
against wages if support payments are 30 days
overdue should, hopetully, be of no force and
effect if Senate Bill S-1508 becomes a law. As 10
s-1508, this column devoted much time and at-
tention to the aforesaid Bill. 1 earnestly hope it
pecomes law in the very near future. It protects
spouses who are not receiving support and yet it
provides for judicial discretion. As to Assembly
Bill A-1330 which Bill sets forth a procedure
wherein a spouse may be restrained from the
marital premises upon a complaint being filed in
the Municipal Court, the Family Law Section did
not support said Bill. There are some obvious
problems with this new law. | draw your attention
to the Pashman Report and most particularly that
section of the Pashman Report which sets forth
the criteria for judges to consider in excluding a
spouse from the marital residence. The recom-
mendation of the Pashman Report was that a
spouse should not be excluded from a marital
residence without an opportunity for a hearing
unless exceptional circumstances are present.
The Report goes on to say that judges should
consider certain criteria including the existence of
imminent danger to person or property, financial
circumstances of the parties, the best interest of
the children, corroboration, the degree of fear
suffered by the moving party, the availability of
alternative housing and the time frame. There is
no criteria set forth in Assembly A-1330 for the
Municipal Courts to follow. | recognize that one of
the purposes of the Bill was to lessen the cost for
litigants. | am afraid that the Bill might increase
the cost to litigants. it may be necessary for there
to be two hearings, one In a Municipal Court and
a second in a matrimonial proceeding.

In my last column | sought your comments
concerning Senate Bill 1020 and Assembly Bill
1948. Senate Bill 1020 establishes the criteria for
our courts to consider in granting rehabilitative
alimony. Assembly Bill 1948 excludes, from
equitable distribution, an individual's interest in a
pension fund but allows pension fund payments
to be considered for purposes of alimony. There
was some urgency to both Bills as they were
moving quite quickly through both Houses of our
Legislature. We were able to at least stall the rapid
progress of both Bills.

With respect to Senate Bill 1020, 1, personally,
agree with the intent of the Bill but | do not believe
that the Bill should enumerate, in any manner,
criteria for the courts to consider in granting the
rehabilitative alimony. | believe there is a need for
rehabilitative alimony but | do not believe that the
criteria should be set forth in a statute common

law should govern. | would appreciate your com-
ments concerning said Bill.

With respect to Assembly Bill 1948, our Ex-
ecutive Committee supports the intent of the Bill
with respect to pensions but not the bills as
proposed. Many of the members of the Executive
Committee feel that though pensions should be
excluded from equitable distribution, generally,
there should be some discretion given to the court,
to include certain pensions. Richard Singer's
committee on equitable distribution is preparing a
report on the Bill.

| have not received any response concerning
the Family Court in Assembly Bill 3428. As re-
ported in the Chairman’s report (Volume |, No. 2),
the Executive Committee of the Family Law Sec-
tion endorsed the Family Court Bill.

It is important that the Family Law Section no
longer is forced to react to Bills but rather the
Family Law Section should partake in formulating
new laws where appropriate. | do not mean to
imply that we should create law without need.
There is a need, however, by those of us involved
in the practice of matrimonial law, to recognize
changing social considerations and then to meet
the new demands created by the change. We
must recognize that our Legislature will be an
active participant in the shaping and reshaping of
matrimonial law. | do not believe that we can
afford to sit idly by and not partake in change
where appropriate. Rather, | believe that we
should be in the forefront and, under the right
circumstances, not only promote change through
common law but also promote change which
would be in the best interest of the public by
working with the Legislature.

Tax CONSequences (continued from page 40)

13Stern v. Stern, supra, 66, N.J. at 348.

14See Rothman v. Rothman, 65 N.J. 219, 232-33
(1974) and Report of the Supreme Court Committee on
Matrimonial Litigation (Phase I}, 108 N.J.L.J. 41 (Sup-
plement July 16, 1981).

185ge Esposito v. Esposito, 158 N.J. Super. 285, 291
(App. Div. 1978) and Nochenson v. Nochenson, N.J.
Super. 148, 450 (App. Div. 1977)

185ee R. 4:50-1.

1715ee Tassie v. Tassie, 140 N.J. Super. 517, 524-28
(App. Div. 1978). Cf. Esposito v. Esposito, supra. 158
N.J. Super.at 301. :

|t js recognized that this suggestion may create
controversy and disagreement. However, a significant
number of practitioners have experienced trial judges
who, in large asset cases, ignore tax consequence
issues by ordering the payment of cash, based upon a
“finding” that the paying spouse has the ability to
borrow and therefore he or she need not liquidate his
or her assets. Such a conclusion begs the ultimate
question, Borrowed funds must be repald and with
today’s extraordinarily high interest rates, it is probable
that assets may have to be liquidated in the future. If the
paying spouse is required, in good faith, to liquidate
part of his assets, within a year from the date a Court's
Judgment is filed, why should he be precluded from
showing the actual inequity of a Court ordered distribu-
tion of marital assets? But see In re Marriage of
Goldstein, 383 P. 2d 1343, 1345 (Ariz. 1978).
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rExperie-nced attorneys needed‘i
to advise young lawyers

Experienced attorneys are needed to provide free, brief telephone con-
sultations for new attorneys. Are you willing to help?

The consultation program of the NJSBA Young Lawyers Division gives
experienced practitioners a unique opportunity to aid new colleagues. To I
volunteer, simply complete the form below and mail it to:

Lawyer Consultation Program
New Jersey State Bar Association
172 West State Street

Trenton, NJ 08608

Name:

Law Firm:

Address: |

City, State, Zip:

Telephone Number:

| am an experienced attorney in the following general areas of law:

______Administrative Law Local Government Law

Banking _____ Patent. Trademark. Copyright Law and
Unfair Competition

Civil Trial Practice and Procedure

Public Utility Law

Corporation and Business

Real Propert
Creditor-Debtor Relations ke

Probate and Trust Law

_____ Criminal Law
Taxation

Family Law

Women's Rights

_____ Food. Drug and Cosmetic Law
Workers' Compensation

____ Immigration, Naturalization and
Americanism _____Federal Practice and Procedure

International Law and Organization Public Contract Law

Labor Law

| am willing, at my convenience, to answer brief telephone inquiries from new lawyers about the
areas of law which | have designated. | certify thatlam a member in good standing of the New Jersey
State Bar Association, and that | carry professional liability insurance of at least $100,000/300,000.
My participation is intended to provide informal assistance to new lawyers, and | will not solicit
referrals from inquirers for the cases which are the basis for the inquiries.

Date: Signature:
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Regional Dinners Huge Success

More than 400 members of the Family Law
Section attended the regional dinners conducted
by the Section to discuss the Pashman Report
and the rule amendments.

Approximately 100 members attended the first
session held at the Saddle Brook Marriott on
September 14. Participating in the Saddle Brook
program were Past Section Chairman Gary
Skoloff, New Jersey Family Lawyer Co-Editor
Barry Croland, and the Honorable Harvey
Sorkow.

Close to 90 members attended the session held
at the Sheraton Gardens in Freehold on Septem-
ber 22. Participating on that panel were David
Ansell, president of the Monmouth County Bar
Association; David Wildstein, Section legislative
co-chairman; and the Honorable Julia Ashbey.

Close to 100 members attended the session at
The Manor in West Orange on September 24,
Participating on that panel were Section Past
Chairpersons Anne Elwell and Edward Snyder,
together with the Honorable Robert Mooney.
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The final session held at the Sheraton Poste in
Cherry Hill on October 1 was attended by more
than 120 Section members. Participating on that
panel were Past Section Chairmen Thomas Zam-
pino and Edward Snyder, joined by the Honorable
Eugene Serpentelli.

Chairman Hymerling presided over all four ses-
sions and also discussed pretrial reforms pro-
posed by the Pashman Committee.

The Section is particularly pleased that Justice
Pashman attended both the Saddle Brook and
West Orange sessions, and shared his comments
with Section members. The Section is also grat-
ified that more than 25 members of the
Matrimonial Bench attended the sessions.

In the light of the enormous response to the
programs, the Section Executive Committee will
consider holding additional regional sessions
when warranted, to discuss with the membership
topics of concern to matrimonial practitioners in
New Jersey.
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