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CHAIR’'S COLUMN

New Jersey’s Domestic Partnership Act

by Madeline Marzano-Lesnevich

he year 2004 could have been a momentous

year for the citizens of New Jersey. It could

have been a year in which New Jersey took a

bold stance against discrimination among and
against its citizens.It could have been the year in which
same-sex couples were allowed to enjoy a civil mar-
riage and all its attendant rights and responsibilities. It
could have been the year in which we told those chil-
dren of unmarried same-sex parents that their parents
could marry.

But, thus far, it has not been. Instead, thus far, 2004
has been a year of compromise. And the result of that
compromise is the Domestic Partnership Act, which
went into effect in New Jersey on July 10, 2004.

While the Domestic Partnership Act grants New Jer-
sey same-sex couples certain
rights and benefits, it is more
notable for what it fails to do.
Read it carefully. We, as family
law practitioners, need to be
able to not only advise our
clients or potential clients
about what the Domestic
Partnership Act offers or does
not offer them, we also need
to be able to advise our
clients about whether they
should indeed register as
partners, or whether they
instead should avail them-
selves of the benefits of other
jurisdictions or enter into civil unions or beneficial rela-
tionships which are valid in the state in which entered,
and are recognized in New Jersey.These are considera-
tions we as family law practitioners will need to weigh
carefully. The articles in this issue of New Jersey Family
Lawyer will help you help your clients.

Of course 2004 has not yet ended, and we always
have 2005.We have pending in the New Jersey Appel-

relationships

The purpose of [the] amici curiae
brief was to bring to the Court’s
attention “the substantial body of
scientific literature that establishes
beyond dispute that same sex
have the
qualities and longevity of opposite
sex relationships, and that their
children are not disadvantaged in
any way...by the sexual orientation
of their caregivers.”

late Division our own version of
Hillary Goodridge and Others uv.
Department of Public Health and
Anotber' In Goodridge, the Massa-
chusetts Supreme Court held that
the barring of an individual “from
the protections, benefits and obliga-
tion of civil marriage solely because
that person would marry a person
of the same sex violates the Massachusetts Constitu-
tion.”? The pending New Jersey case, Lewis v. Harris,
gives our New Jersey courts the opportunity to do that
which our Legislature failed to do in enacting the
Domestic Partnership Act.

In deciding Goodridge, the justices of the Massa-
chusetts Supreme Court had
the benefit of many amici
curiae briefs. The most
notable of the friends of the
Court was the amici curiae
brief of the child welfare
experts, including the Massa-
chusetts Psychiatric Society,
the American Psychoanalyti-
cal Association, the National
Association of Social Work-
ers, the Massachusetts Chap-
ter of the National Associa-
tion of Social Workers, the
Boston Psychoanalytical
Society, the Gottman Insti-
tute, the Massachusetts Association for Psychoanalytical
Psychology, and the heads of the Pediatric Departments
of Harvard Medical School, Tufts University School of
Medicine, and Boston Medical Center. The purpose of
that amici curiae brief was to bring to the Court’s
attention “the substantial body of scientific literature
that establishes beyond dispute that same sex relation-
ships have the same qualities and longevity of opposite

same
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sex relationships, and that their children are not disad-
vantaged in any way [by the sexual orientation of their
caregivers].”

Social science research, the brief asserts, also
“demonstrates that ending the exclusion of same sex
couples from marriage would benefit these couples,
their children, and society as a whole.”* In summary, the
amici curiae argue,“there is no scientific basis for the
state to exclude same sex couples from what the Supe-
rior Court characterized as the most important civil
institution, the very basis of the whole fabric of civil
society.”®

At the time, the amici curiae in Massachusetts did
not have the benefit of the position, adopted by way of
resolution on July 28, 2004, of the American Psycholog-
ical Association (APA), but our New Jersey courts do.
The APA had been working toward developing policies
that would guide psychologists in the current public
debate over civil marriage for same-sex couples. The
APA found “the benefits, rights, and privileges associat-
ed with domestic partnerships are not universally avail-

able, are not equal to those associated with marriage,
and are not really portable...”*The APA resolved that it
“believes that it is unfair and discriminatory to deny
same sex couples legal access to civil marriage and to
all its attendant benefits, rights and privileges;...that
[the APA should] take a leadership role in opposing all
discrimination in legal benefits, rights and privileges
against same sex couples;” and that, most importantly,
“the APA believes that children reared by a same sex
couple benefit from legal ties to each parent.””

New Jersey courts, in deciding Lewis v. Harris, also
should have the benefit of the research done by such
prestigious institutions as those that entered the
Goodpridge case as amici curiae,in addition to the APA
and the American Academy of Pediatrics (AAP). The
AAP recently declared that “the unequal status of same
sex couples communicates to children of lesbians or
gays that their parents’ relationship is less worthy than
that of heterosexual parents.”

The issue in the Goodridge case is the same as that
in the Lewis v. Harris case: Are the plaintiffs being
denied a constitutional right to marry? But the corol-
lary issue in these two cases, and others like them, is
whether the denial to same-sex couples of the right to
marry is harmful to the children of those couples,
harmful to the children of New Jersey whom the state
has allowed to be adopted by same-sex couples, harm-
ful to those children in “family type relationships” who
are not afforded the legal recognition of their family.

The year 2004 need not be seen merely as the year
when same-sex couples received a compromised sta-
tus.The year 2004 or 2005 may yet be seen as the time
when same-sex couples were elevated from the sec-
ond-class status they endure in New Jersey.

ENDNOTES
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FROM THE EDITOR-IN-CHIEF

Can We Change the Rules in the Middle
of the Game? Yes!

by Mark H. Sobel

n past years, the big, tan book

some of us might recognize has

been produced in a rainbow of

colors, from orange to blue to a
very interesting shade of plum in
2003. I often wonder who makes
that artistic decision; but in any
event, the reason for the yearly vari-
ation in color is not aesthetics. It is
to remind us that, in fact, the rules
do change.

Unlike most competitive games,
where the rules are predetermined
and unalterable, in the ongoing
competition of family law the rules
actually change during the course
of prolonged litigation (despite the
efforts of Best Practices). Thus,
through analysis, experience and
concerted action, rules are meant to
be modified to effectuate a more
prompt, fair and reasonable resolu-
tion of disputes.

In keeping with the above, a
group some of you may not know
too much about meets on a contin-
ual basis over a two-year cycle.This
group is the Family Division Prac-
tice Committee, operating under
the Supreme Court of New Jersey,
and ably chaired for more years
than I can remember by the Honor-
able Eugene D. Serpentelli, A J.S.C.
Working under the guidance of
Judge Serpentelli, the Family Divi-
sion Practice Committee has formu-
lated a sub-committee focusing on
general procedures and rules. That
sub-committee has been chaired for
more years than I can remember by
Lee Hymerling, Esq.

The importance of such work
cannot be overstated. It is undertak-

en by the people who actually are
in the trenches. It is a constant
reminder that the rules are not
some monolithic unchangeable set
of standards but, rather, an evolving
work in progress, constantly
designed and redesigned to address
the changes taking place in our
community and court system.While
in large part rule modifications and
alterations are not based upon trial
and error, it does sometimes hap-
pen.And it should happen.The fam-
ily part must be both willing and
able to test the waters in the hope
of achieving our litigants’ almost
mythical goal: shortened litigation
and decreased costs.

The willingness of all of us who
practice in this part to provide
experiences and comments regard-
ing how the procedures can be
improved is vital to this ongoing
effort. It is only through this input
that committees such as the Sub-
Committee on General Procedures
and Rules can properly evaluate
existing rules. Often the informa-
tion provided is anecdotal, but it
provides a basis to test a rule, deter-
mine if the problem is systemic or
isolated, and evaluate how to deal
with it. Hlustrative of how this
works within our family part is the
proposed amendment to Rule 1:6-
3(b) regarding cross-motions on
matters not covered by the original
motion.

As we all know, the inevitable
response to a simple, one issue,
motion was often an omnibus
cross-motion with 27 requests for
relief unrelated to the original

motion. The point was to force you
to spend a wonderful weekend try-
ing to respond under the time limi-
tations imposed by the rules. To
combat this apparent inequality, the
rules were changed to provide,
under Rule 1:6-3(b), that the cross-
motion should relate “to the subject
matter of the original motion...” Tt
was thought that this would be an
effective way to combat this type of
sharp litigation practice.
Unfortunately, practitioners gen-
erally faced one of three scenarios
under such circumstances: 1) the
original motion return date was
adjourned to accommodate a
response to the cross-motion; 2) the
cross-motion was heard on a sepa-
rate date, requiring litigants and
attorneys to make two court
appearances; or 3) no adjournment
was permitted, resulting in claims
of “prejudice” and frequent filings
of motions for reconsideration.
Thus, the attempt to limit the cross-
motion only begot more motions.
While initially what was thought to
be a wonderful idea to streamline
the motion practice, deal with iso-
lated subjects in a limited time para-
meter and allow both parties a fair
amount of time to provide the
court with essential information on
the issues in dispute, transmuted (it
is always nice to stick in some fam-
ily law jargon) into an unworkable
system that delayed ultimate resolu-
tion on the initial motion.Thus, dur-
ing the evolutionary process of the
rules, we learned through our col-
lective experiences that the best-
laid plans did not always work out
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quite as expected. Herein lies the
key to what can and should be
done in the evolution of rules. They
should be changed.

We recognized that simply
because it appeared that limiting
cross-motions  would achieve
greater effectiveness, the theory did
not work out on paper. Still, the
important thing is that we can and
did constantly review how the rules
really work within the system, and
after examining this particular sce-
nario, through the work of the
aforementioned committee, pre-
sented the Supreme Court with the
extremely insightful comment:
“Let’s go back to the way it was.”

That is, in essence, what is going
to happen under the amendment to
Rule 1:6-3(b), which will now pro-
vide that family part motions will
be exempted from the general rule
that a cross-motion must relate to
the subject matter of the original
motion. There will, of course, be
additional language added to Rule
5:5-4(b) that the court will not con-
sider a non-related cross-motion if
there will be prejudice to one of
the parties. Absent that, however,
the court will deal with all of the
pending issues at one time, and
thereby, hopefully, reduce the asso-
ciated litigation costs.

This is a precise example of how
the rulemaking and remaking pro-
cedure should work. Court rules
should not be viewed as unchange-
able. Rather, they should and must
be viewed as constantly modifiable
to adapt to our changing environ-
ment.Anyone practicing in this area
can and should participate in this
process. Submissions of letters,
anecdotal or otherwise, provide the
foundation for questions and
inquiries constantly challenging the
existing procedures. If anyone in
this practice has been confronted
with a situation where the rules
seem less than effective, this is pre-
cisely the time to write a letter,
make a comment, and get involved
in a process that can and does
change the rules while the game is
being played.

Such changes can effectively
tighten loopholes that invariably
exist when rules are modified and
extremely intelligent (perhaps
crafty) litigators get their hands on
them. A current example in the
most recent rule changes is the
alteration to Rule 5:5-4(b) regard-
ing the page limitations for certifi-
cations.As we all know, some coun-
sel, in order to evade the page limi-
tation requirement, attach as
exhibits to the page-limited certifi-
cation anything and everything,
including a series of additional cer-
tifications from other parties
and/or experts, so as not to techni-
cally violate the rule.That loophole
is about to be closed, providing
that certified statements not previ-
ously filed with the court, even if
included as exhibits to a certifica-
tion, shall be included in the page
limit calculation. While it is a small
matter, I am sure it is one that con-
fronted all of us at some point dur-
ing our practice. It was something
that perhaps was experienced by a
limited number of attorneys, but
fostered debate and discussion
regarding how the system can be
improved. The proposed amend-
ment to Rule 5:5-4(b) is the result
of that discussion.

There are numerous other rule
changes that will be contained in
the latest edition; perhaps most
important is the fundamental
change in the form of the case infor-
mation statement. It is something all
practicing attorneys in this area
must devote substantial time to
reacquaint themselves with. Hope-
fully, the changes in the case infor-
mation statement, which took
months to develop, will work to
improve the system, but if they do
not, let someone know. They, like
everything else in the book, can be
changed and should be changed to
improve the service we provide to
our clients.

Unlike other games, where land-
ing on Free Parking may or may not
entitle you to all the money in the
middle of the board, here rules may
be altered. It is vital that we not lose

sight of that fact: Flexibility in this
process provides for its longevity
and appropriateness in dealing
with the multi-faceted issues and
their every-changing dynamics
within the family part. Thus, fortu-
nately, while the colors of the book
change, it is not simply a decora-
tor’s decision. It is, rather, a
reminder to each of us that, not
only do we have to read the rules
on a year-to-year basis, but we need
to do so with a critical eye, for in
doing that, we provide a service to
the family part.

It is vital that such change take
place. It is equally vital that we all
participate in a review of such
changes and critically comment
upon such changes. We need to test
the waters.We need to alter the way
things have been done to see if they
can be improved upon, and we also
need to realize that sometimes we
make mistakes in the process.
Through the evolution of the rules,
we constantly require ourselves to
become reacquainted and recom-
mitted to the particularities of the
practice in which we operate. In so
doing, we can provide the best
insight because we are there doing
it on a day-to-day basis. It is that
insight which improves the rule-
making function.

While we may not be able to
exchange all of our tiles for new let-
ters in one fell swoop, we certainly
can use those blank tiles as differ-
ent letters throughout the game,
and thereby, hopefully, improve the
end product. It is the constant
effort of the Supreme Court com-
mittee under the leadership of
Judge Serpentelli that does this, and
each of us not only should be grate-
ful, but should assume an active
rule in its ongoing evolution. B

56




25 NJFL 57

FROM THE EDITOR-IN-CHIEF EMERITUS

Enter the Newly Revised

Case Information Statement

by Lee M. Hymerling

y order entered by the

Supreme Court on July 28,

2004, the Court announced

its rule changes to be effec-
tive on September 1, 2004. Among
the most significant rule changes
that will affect matrimonial practi-
tioners are the revisions to the case
information statement (CIS) form
that appears in Appendix V of the
Rules Governing the Courts of the
State of New Jersey. It is noted that
although the Supreme Court Family
Practice Committee had recom-
mended extending the deadline for
the filing of CISs, from 20 to 30 days
after issue is joined, that amend-
ment was not approved by the
Court. Many amendments to the CIS
have, however, been approved. This
article will describe some of the
more notable amendments.

In Part A, Issues in Dispute, the
issue of “parenting time” has been
added to the list of other issues.This
amendment recognizes that, in
addition to matters in which cus-
tody may not be in dispute, often
traditional visitation issues remain.

In Part B, the name of employer
line has been expanded to require
the name and address of the busi-
ness, if the litigant is self-employed.
This amendment, among others,
recognizes that often cases involve
individuals employed in small busi-
nesses. To go along with this
change, slightly revised language
has been included in the form’s ref-
erence to insurance obtained
through employment or business.

In Part B(4), conforming with the
Court’s adoption of Rule 5:4-2(g),

counsel are required to check
whether the confidential litigant
information sheet has been filed.
With the adoption of Rule 5:4-2(g),
all of us will have to contend with
submitting a new sheet at the time
our complaints are filed. Undoubt-
edly, local clerks will probably
bounce complaints if not accompa-
nied by a completed confidential
litigant information sheet.

Part C(2) contains a CIS revision
long sought by those who have
advocated greater linkage between
the CIS form and the child support
guidelines worksheet. We all know
that the child support calculations
are based upon weekly rather than
monthly figures. In revised Part
C(2), weekly rather than monthly
income and deduction information
must be provided. Similarly, in Part
C(2), a new line has been added to
reflect net earned income per week
in addition to net monthly earned
income. These changes have been
made despite the fact that the bud-
get component of the CIS contin-
ues to be based on monthly rather
than weekly figures.

Also in Part C(3), the title of the
chart has been revised to read “your
current year to date earned
income” rather than its prior head-
ing, “your year to date income.” The
chart has been amended to include
union dues within its list of deduc-
tions.

Part C(4) contains detailed ques-
tions largely designed to require dis-
closure of information concerning
non-wage forms of income. More
clearly than ever, a listing of all year-

to-date unearned income including,
but not limited to, unemployment
disability and/or Social Security
payments, interest, dividends, rental
income, and other miscellaneous
unearned income is now required.
If this portion of the form is fully
completed, it will now become far
more difficult to ignore even the
prior version of the form’s require-
ment to list unearned income.

Part C(5) calls for detailed addi-
tional income information that goes
far beyond what was previously
required. Included are such ques-
tions as: how often is the litigant
paid; what is the litigant’s annual
salary; what raises have been
received, if any; and what bonuses
and other compensation has been
received? For the business execu-
tive and others receiving stock
options, restricted stock or non-
cash compensation, an explanation
of that compensation is required.
Dependents must now be listed.
Many will question whether this
level of detail is required so early in
litigation. Most likely, counsel for
the non-employed spouse in heavy
income, heavy asset cases will view
the new requirements of the form
as providing an overdue early
glimpse of critical information.
Without doubt, more so than ever
before, the requirement that this
information be provided in the CIS
will be a treasure trove of data that
will be explored further in the
interrogatories and document
demands that will be served.

On balance, the new C(5)
requirements will have a salutary
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effect hastening the exchange of
meaningful data, both to opposing
counsel and to the Court.

Undoubtedly, the most signifi-
cant change in the form is a dra-
matic makeover of the CIS budget
form. The titles on the two tradi-
tional budget columns have been
modified. The title to the left-hand
column now reads “Joint marital
lifestyle family, including __ chil-
dren,” while the right-hand column
reads “Current lifestyle, yours and
__ children” The purpose for this
revision is self-evident. The form
itself, rather than additional pages
some of us have added, makes it
possible for counsel and the liti-
gants represented to present a con-
trast between the way it was and
the way it is. The left-hand column
should reflect how the family lived
while still intact. The right-hand col-
umn should reflect the litigant’s
current lifestyle following separa-
tion. Minor changes have been
included within the budget form.

Minor changes have also been
made to the balance sheet.

Finally, a significantly expanded
checklist has been added to the end
of the form. The checklist will be
what it has always been intended to
be—a firm reminder of what attach-
ments are to be appended to the
form.

The revised case information
statement form will almost certain-
ly engender gripes by some, and
might even be controversial.
Undoubtedly, diligently completing
the form may take more time, and
will probably prompt many ques-
tions from our clients.

For the basic wage earner, the
form should not prove significantly
more difficult to complete than its
predecessor. For those with more
complicated incomes, diligent com-
pletion of the form will become
just that much more important. It is
regrettable, although understand-
able, that the Court did not extend
the deadline for the form’s comple-
tion. Its failure to do so will proba-
bly give an advantage to the party
who has filed the litigation, because

the form may be able to be com-
pleted even before the complaint is
filed. For the responding party, in
many cases, 20 days is too short of a
deadline for completing the revised
CIS.

All in all, the newly revised CIS
represents an understandable pro-
gression from the prior version. It
makes sense for income informa-
tion within the form to be stated in
weekly, as well as monthly, terms. It
makes sense for one part of the
budget to address the historic fami-
ly expenses, while the other part
should reflect present living costs.
For the more affluent, or those
receiving non-traditional compensa-
tion, it is reasonable to require dis-
closure up front, rather than later.

As attorneys, we must accept
that we are now required to prac-
tice in a system that has embraced
the goal that most divorce actions
are to be concluded within one
year of filing. Although many chal-
lenge the wisdom of that rule, its
application is no longer subject to
debate. The reduction of backlogs
prevalent in many counties has
silenced most, but not all, of the
debate. A legitimate challenge
remains as to whether the system
goes too far when it seems to
attempt to make all fall within the
general goal. One size does not fit
all, whether relating to shoes or
how long a divorce action should
remain pending prior to judgment.
That will be the subject of a later
column.

What the amended CIS form
does, however, is to make an already
good form better. In a way, it goes
further by requiring more upfront
information so it fits all cases—both
uncomplicated and complex mat-
ters.

The CIS represents our single
most important pleading; and is the
pleading most relied upon by the
bench. Any attorney who permits
his or her client to complete the
form without the counselor’s criti-
cal review is making a serious mis-
take. Filling out a CIS is important
business for the matrimonial

lawyer. Failure to thoughtfully com-
plete the CIS is a serious matter to
those clients whose matters must
be tried, as any client who has
found him or herself forced on
cross-examination to justify the
unjustifiable in a hurriedly pre-
pared CIS will readily confirm.

Will the form make us work
more carefully? It should. Will the
form cause some level of frustration
for all of us? It probably will. Does
the new form get us closer to more
complete early disclosure? How
could it not? Will the new form
force us to look at our cases sooner
and with greater care? It should,
and that is how it should be.

The Court is to be commended
for its prompt review and approval
of our new CIS. ®
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Institute of Continuing Legal Education, the Association of Trial
Lawyers of America, the AAML (NJ Chapter), as well as for the Admin-
istrative Office of the Courts orientation seminar for new and rotated
judges. He has served four terms on the New Jersey Supreme Court
Family Division Practice Committee, and in November 2003 co-
authored the brief and argued the case of Weishaus v. Weishaus on
behalf of the New Jersey State Bar Association as amicus curiae. B
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Domestic Partnerships/
Pre-Partnership Agreements

The DOs And DON'Ts of Drafting

by Madeline Marzano-Lesnevich and Sarab J. Tremml

n July 15, 2004, the New Jersey Domestic

Partnership Act went into effect, giving

same-sex partners more rights.As family law

practitioners, we must begin to employ the
same strategies and protections for our domestic part-
nership clients as for our matrimonial clients. Below is
a domestic partnership/pre-partnership agreement
with practice pointers and tips for drafting an effective
and substantive agreement.This form of agreement is a
work-in-progress, as issues surrounding the act are con-
tinually evolving.

Family law practitioners should be cautioned in
advising same-sex clients to enter into an agreement
such as the one set forth below.An argument can clear-
ly be made that since the act sets forth that the state of
New Jersey must give full faith and credit to those civil
unions, reciprocal beneficiary relationships or domes-
tic partnerships entered into in other states (as noted
in the act at C.26:8A-6(¢)), clients might be better
served entering into a civil union in Vermont or Cali-
fornia, presuming they meet the statutory require-
ments of either, which affords each party even greater
rights than the ones afforded under the New Jersey act.

Since, however, the act, at C.26:8A-6(¢), specifically
states that, “Domestic partners may modify the rights
and obligations to each other that are granted by this
act in any valid contract between themselves, except
for the requirements for a domestic partnership as set
forth in section 4 of PL.2003, ¢.246,” domestic partners
can either expand or limit their rights and obligations
to each other by entering into an agreement similar to
the one set forth below. However, to best support the
provisions set forth in their agreement, domestic part-
ners should actively participate in other forms of estate
planning, including but not limited to, devising health-
care proxies, last will and testaments, durable powers
of attorney and any other pertinent agreements.

DOMESTIC PARTNERSHIP/PRE-PARTNERSHIP AGREEMENT
THIS AGREEMENT, made this day of

, , by and between , residing

at (hereinafter referred to as

, residing at
(hereinafter referred to
as ).

WITNESSETH:

WHEREAS, each party named herein has had the
opportunity to obtain independent legal advice prior
to the execution of this Agreement and has been fully
advised as to his or her rights hereunder and in the
absence of such an Agreement, and with full knowl-
edge of such rights, each is fully satisfied to enter into
this Agreement; and

WHEREAS, the purpose of this Agreement is to
reduce the potential for future controversy and, to that
end, the parties have entered into this Agreement, and
it is their mutual intent that this Agreement shall:

1. Resolve present living arrangements and provide a
method or process to settle future disputes that
may arise; and

2. Make full and adequate provisions for the support,
maintenance, welfare and well-being of the entire
family; and

3. Resolve all issues relating to property, whether
jointly or separately owned and whether acquired
before the registration of or during the domestic
partnership; and

4. Resolve all obligations arising from the domestic
partnership;

NOW, THEREFORE, in consideration of the forgoing
and intending to be legally bound thereby, the parties
attest to and agree as follows:

1. Tt is the intention of the parties to form a domestic
partnership and register such domestic partnership
with the State of New Jersey.

2. Both parties are at least eighteen (18) years of age
and mentally competent to consent to a civil con-
tract.

3. Both parties are entering into this Agreement freely
and voluntary; neither party is acting under force or
duress.
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4. The parties are engaged in a committed, loving rela- other during the pendency of the domestic part-
tionship of mutual caring and support and agree to nership. Both parties acknowledge that should
be jointly responsible for their common welfare, either contract for a debt in his or her name during
including being jointly responsible for their assets the pendency of the domestic partnership, such
and debts as provided by applicable law and as party shall be solely liable to satisfy such debt and
detailed below. any property belonging to such party shall be liable

5. Neither party is married to or legally separated to satisfy such debt in the same manner as if no
from any other person and neither party is engaged domestic partnership existed.
in another domestic partnership.

7. Neither party has terminated another domestic Joint Property
partnership within the last one hundred and eighty 5. It is the intention of the parties to create limited
(180) days. joint property during their domestic partnership.

8. Itis also the intention of the parties in entering into The joint property shall include any joint checking

this Agreement that their rights shall be fixed in
advance should the domestic partnership be termi-
nated. It is their intention to avoid litigation and
intrusion into their professional and personal lives
that would perhaps otherwise occur if this Agree-
ment had not been reached.

NOW THEREFORE, in consideration of the follow-

ing mutual promises and covenants and for other good
and valuable consideration, the parties hereto agree as
follows:

ARTICLE | - PROPERTY
Separate Property

account maintained by the parties and any gifts
given to them jointly. Also, as set forth in the Agree-
ment, infra, the parties each shall have certain
defined joint property rights in any future primary
and secondary residences of the parties, together
with the contents thereof, and shall also have
defined joint property rights in certain retirement
and deferred compensation plans (as distinguished
from regular income which is merely deferred from
one tax year into the next).There may also be other
joint property acquired during the domestic part-
nership which is not specifically addressed herein.

. Funds earned during the domestic partnership by

either party through his or her primary, secondary

1. and agree that any or per diem employment shall constitute joint
and all property, real or personal, acquired by either property. It is the intention of the parties that each
party before the date of execution of this Agree- will contribute his/her earnings to pay for the rea-
ment belongs solely to the person who earned or sonable and necessary expenses for themselves and
accumulated it and cannot be transferred to the any children who may be born or adopted into the
other except in writing. Attached hereto as EXHIB- domestic partnership or who live with the parties
IT A is a list of property owned by each party that and constitute a “family-like” relationship, or toward
is to be deemed separate property for the purposes the creation of joint property. The income to be
of this Agreement. contributed by the parties as set forth in this sec-

2. Should either party receive real or personal prop- tion shall be referred to as Contributed Income.
erty by gift or inheritance, the property belongs . The parties shall open a joint checking account into
solely and absolutely to the party receiving such which they shall deposit their salary and wages
gift or inheritance and cannot be transferred to the earned during the domestic partnership. From this
other except in writing. joint account, they shall pay the routine and ordi-

3. Each party acknowledges that they do not have a nary expenses of the parties and any children who
right to, or financial interest in, any separate property may be born or adopted into the domestic partner-
of the other, whether obtained prior to or after the ship or who live with the parties and constitute a
date of this Agreement, unless such interest or right is “family-like” relationship. It is not presently practi-
in writing. Each party shall, during his or her lifetime, cable or desirable to quantify the allocation of Con-
keep and retain sole ownership, enjoyment, control tributed Income as between the amounts to be
and power of disposal of all property of every kind applied toward expenses and the amounts to be
and nature that has been defined in this Agreement as applied toward the creation of Joint Property. It is
the separate property of the parties, including prop- understood and agreed between the parties that
erty that is now owned or hereafter acquired by such they will periodically consult with each other as to
party and all increments thereto, free and clear of any their expenses and financial plans and that all deci-
interest, rights or claims of the other. sions shall be made in good faith.

4. Each party acknowledges that under the terms of

the Domestic Partnership Act, neither is liable for
the debts of the other incurred before the execu-
tion of this Agreement or contracted for by the

PRACTICE POINTER #1: Family law practitioners handling
domestic partnerships should be advised that the act
provides that for New Jersey state taxes, the meaning of
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dependent includes a qualified domestic partner. Conse-
quently, taxpayers are able to claim an additional $1,000
personal exemption for a qualified domestic partner that
does not file a separate income tax return. Therefore, when
drafting pre-partnership agreements, practitioners should
include a clause similar to the one drafted below, but
should consult with their clients as to whether the partners
intend to claim the other as a dependent, or whether they
intend to file separate tax returns.

8. The parties agree that during the course of their
domestic partnership, they shall withhold income
taxes from their jointly earned income and shall file
separate income tax returns, sharing equally any
and all deductions generated by joint property. Each
party shall be individually responsible for the pay-
ment of taxes generated by separate property but
joint funds may be used to pay any taxes on joint
income that exceed withholdings.The parties agree
to consult with an accountant, as necessary, to assist
with those annual calculations.

9. The contents of the parties’ residences acquired
during their domestic partnership shall be deemed
joint property, and shall be divided equally between
the parties upon a termination event.

10.1t is contemplated that during the course of the

domestic partnership each party will make contri-
butions to pension or other retirement plans
including but not limited to those sponsored by
his/her employer(s). Such post-partnership contri-
butions to any IRAs, KEOGHSs, deferred compensa-
tion plans, or other pension and retirement bene-
fits, employer contributions and the appreciation or
depreciation in the value of said contributions shall
constitute joint property.

PRACTICE POINTER #2: Practitioners should also be aware
that for the purposes of the New Jersey inheritance trans-
fer tax, the act applies to decedents dying on or after July
10, 2004. It exempts all transfers made by will, survivor-
ship or contract to a surviving domestic partner. This
includes a membership certificate or stock in a cooperative
housing corporation and the value of any pension, annuity,
retirement allowance or return of contributions.

11. Any and all real or personal property, other than
that which is expressly excluded from joint proper-
ty which is acquired by either or both of the parties
on or after the date of their partnership (including
gifts) shall constitute real property belonging to
both of the parties and in which both parties shall
have equal interests.

In the event that one of the parties shall die, with
the other party surviving, Joint Property, including
any appreciation in the value thereof, shall become
the sole and exclusive property of the survivor.
Each party agrees not to undertake any acts which

12.

would frustrate or impede the right of the other to
obtain full ownership interest in the Joint Property,
including appreciation, upon his or her death. Each
party agrees that his or her Last Will and Testament
shall be made in conformity with the provisions of
this Agreement. Each party agrees, in order that
compliance with this provision may be verified,
that the other party may examine any and all
records pertaining to Joint Property and may exam-
ine his or her current Last Will and Testament
(including codicils).

PRACTICE POINTER #3: It is essential that domestic part-
ners consider estate planning as a tool to be utilized
concurrently with the establishment of a Domestic Part-
nership Agreement. Since the act does not specifically
state that a judge is prohibited from equitably distribut-
ing property acquired during the domestic partnership,
and since the family part of the superior court is a court
of equity, an argument can be made that the court can
uphold an agreement made between the partners with
respect to equitable distribution of property. As such,
the partners themselves must engage in long-range
planning, including the distribution of property if one
predeceases the other.

ARTICLE Il - SUPPORT
13. Both parties acknowledge that the act requires that
each party agrees to be financially responsible for
each other during the pendency of their domestic
partnership.
14. and
agree that all income earned by either party during
the pendency of the domestic partnership (except
as defined in Paragraph 15 below) and all property
accumulated from such income belongs in equal
shares to both parties and that should the parties
decide to separate and terminate their domestic
partnership, all accumulated property should be
divided equally, in accordance with Paragraph 16
below.
15. Any income earned by a party that is derived from
his or her separate property as defined in Paragraph
1 above shall be deemed the separate property of
that party.

PRACTICE POINTER #4: When drafting a domestic partner-
ship agreement, a practitioner has to consider the needs
and rights of their client when including a clause such as
the one below. If you represent the monied partner, the
clause set forth below could impose a burden on the party
that is not otherwise required by law. If you represent the
dependent partner, a clause similar to the one below
would be advisable, to ensure the client has the ability to
seek financial support in the same manner as a divorcing
spouse. It is important that as a practitioner, the intentions
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of the parties are fully understood before contracting for
an expansion or limiting the rights of either party.

16.Both parties agree that it is their intention that
should their domestic partnership terminate, they
are to be financially responsible to one another in
the same manner as married spouses, and that their
respective financial obligations to each other shall
be determine in accordance with factors set forth
in the spousal support statute codified at N.J.S.A.
2A:34-23 and all relevant case law.

ARTICLE I1ll - HEALTHCARE

Insurance

17. Both parties acknowledge that under the New Jer-
sey Domestic Partnership Act,a domestic partner is
to generally be treated as a dependent for purposes
of certain health benefits. It is the intent of both
parties to be treated as a dependent of the other so
as to be eligible for all health insurance coverage
possible.

PRACTICE POINTER #5: The act states that coverage for
domestic partners of state of New Jersey employees is
automatic. It further provides that employees who partici-
pate in certain retirement or health coverage plans and
work or work-for entities other than the state may be eli-
gible for coverage. Private employers, however, are not
obligated to provide health insurance coverage for part-
ners of employees.

Healthcare Directives

18. Both parties agree that each has been designated as
the person with whom the power to make health-
care decisions for the other has been vested. Both
parties also agree that they have executed both
healthcare directives and living wills to ensure that
each party’s wishes with regard to medical deci-
sions have been set forth clearly, and that each party
has sworn to uphold the wishes of the other party.

PRACTICE POINTER #6: As with estate planning, it is essen-
tial that family law practitioners handling domestic partner-
ships advise their clients that the act grants limited rights to
domestic partners with relation to healthcare and health-
care decisions. Although the act grants partners the right to
visit each other in the hospital and grants the rights for a
party to designate his or her partner as their healthcare rep-
resentative or proxy, as with spouses or children, it is good
practice to have healthcare proxies, living wills, and durable
powers of attorney drafted separately to ensure that all the
legal rights of each party are thoroughly protected.

ARTICLE IV - CUSTODY AND PARENTING TIME
19. Both and acknowl-
edge that during their domestic partnership a child

or children may either be born to one party, adopt-
ed by both parties, or live with the parties and con-
stitute a “family-like” relationship with them. If such
child or children is born to one party, it is the other
party’s intention to have a second parent adoption
take place so that both parties are recognized as
legal custodians of such child or children. If the
child or children is (are) adopted by both partners,
it is their intention for both parties to be treated as
the child or children’s biological parents.

It is the intent of both parties to be treated as
equals with relation to custody and parenting time
of any minor child or children born to or adopted
by the parties during their domestic partnership.
Should one party predecease the other, it is both
parties’ intent that the surviving partner have sole
legal and physical custody of any minor child or
children.

Both parties agree that should any child or children
be born to or adopted by the parties during their
domestic partnership, and the domestic partner-
ship should then terminate, custody and parenting
time of the minor child or children should be deter-
mined in accordance with the statutory factors set
forth in N.J.S.A. 9:2-4 and all relevant case law.
Both parties agree that it is their intention to support
any and all children born into or adopted during the
parties’ domestic partnership, or any children living
with them and constituting a “family-like” relation-
ship. Both parties further agree that should their
domestic partnership terminate, their respective
child support obligations shall be determined in
accordance with N.J.S.A. 2A:34-23 (a) and all relevant
case law. Additionally, the parties agree to be equally
responsible for any additional expenses for the
minor child or children, including but not limited to
unreimbursed medical expenses, miscellaneous
expenses and post-secondary or college expenses.

20.

21.

22.

PRACTICE POINTER #7: The above paragraphs relate direct-
ly to the care, custody and control of a minor child or chil-
dren born to or adopted by partners in a domestic part-
nership. The above paragraphs do not apply to children
born to a partner before the domestic partnership was
formed. Should two partners decide to form a domestic
partnership and one partner is the biological mother or
father of a child from another union, the care, custody and
control of that child may already be determined by agree-
ment or court order. Practitioners should keep those prior
agreements or court orders in mind when drafting the cus-
tody and parenting time section of the domestic partner-
ship agreement for their clients, so as not to create an
inherent conflict.

ARTICLE V - TESTAMENTARY GIFTS
23.Except as otherwise expressly provided herein,
shall have the right to dispose of his
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(or her) property by Last Will and Testament in such
manner as he (or she), in his (or her) uncontrolled
discretion deems proper, and with the same force
and effect as if not in a partnership.
Except as otherwise expressly provided herein,
shall have the right to dispose of his
(or her) property by Last Will and Testament in such
manner as he (or she), in his (or her) uncontrolled
discretion deems proper, and with the same force
and effect as if not in a partnership.
Upon the termination of the partnership, any
bequest made by one party to thisAgreement to the
other in a Last Will and Testament executed prior to
the termination of the partnership, shall be deemed
null and void and revoked and renounced. Upon
the death of either party, the survivor, at the written
request of the decedent’s legal representative, shall
promptly execute, deliver and file whatever docu-
ments are required to effectuate said renunciations.
26. Notwithstanding the provisions of this Agreement,
neither party intends by this Agreement to limit or
restrict in any way the right or power to receive by
Last Will and Testament any such bequest from the
other, but this provision shall not be construed as a
promise or representation that any such additional
gift, bequest or devise shall be made to either party.
Nothing herein contained shall prevent either party
from acting as executor under any Will in which he
or she shall have been designated as such.

24.

25.

ARTICLE VI - TERMINATION

27. Both parties acknowledge that the act (Chapter 240,
PL.2003) mandates that when two parties terminate
a domestic partnership, the Superior Court of New
Jersey shall have jurisdiction over all proceedings
related to the termination of a domestic partnership,
however the court can only preside over the division
and distribution of jointly held property.

PRACTICE POINTER #8: Since the act does not prohibit the
New Jersey Superior Court from equitably distributing
property that is not held jointly, practitioners must be care-
ful to set forth protections for their client. If you represent
the monied partner, the clause set forth below could
arguably impose a burden on the client, which is not other-
wise required by law. If you represent the dependent part-
ner, you would want to include a clause as drafted below to
ensure that if property (such as pensions, real property, etc.)
that is not held jointly can be equitably distributed by the
court upon the termination of the domestic partnership.

28.Both parties agree that upon termination of the
domestic partnership, the division of property
should be decided equitably in accordance with the
statutory factors set forth in N.J.S.A. 2A:34-23.1.

29.Both parties acknowledge that to terminate their
domestic partnership, they must allege and prove

grounds in accordance with Section C26:8A-10 of
the act.

PRACTICE POINTER #9: With the trend in family law turning
toward economic mediation and custody mediation, a family
law practitioner drafting a domestic partnership agreement
may want to incorporate clauses such as the ones below.

Either party may terminate the domestic partnership by
giving the other a (enter time period here) written notice.
If one partner is contemplating terminating the relation-
ship, both parties agree that at least one joint counseling
session will be scheduled if either party requests it.

Both parties agree that if children are involved, they
agree to give more than a (enter the time period listed
above) written notice of intent to terminate and agree to
at least (enter a number) counseling sessions.

ARTICLE VI - ARBITRATION/MEDIATION

30. Both parties agree that any dispute arising out of
this Agreement shall be arbitrated or mediated
under the terms of this Agreement. Both parties
agree to try and resolve the matter independently
with the help of a mutually agreeable mediator
before seeking court intervention. If the parties are
unable to agree upon a mediator, each party will
then name a second mediator, and both named
mediators will choose an independent third party
who shall arbitrate the Agreement.

ARTICLE VIl - SEVERABILITY

31.1In case any provision of this Agreement should be
held contrary to, or invalid under, the law of any
country, state or other jurisdiction, such illegality or
invalidity shall not affect in any way any of the
other provisions hereof, all of which shall continue
in full force and effect.Any provision which is held
to be invalid or illegal in any country, state or other
jurisdiction shall, nevertheless, remain in full force
and effect in any country, state or jurisdiction in
which such provision is legal and valid.

It is further agreed and understood between the
parties that they intend to be bound by whatever
existing statute and case law is in effect in the State
of New Jersey at the time of the signing of this
Agreement and they do not wish to be bound by
any retroactive application of future judicial deci-
sions or amendment to any existing statute.

32.

ARTICLE VIl -RIGHTS

33. Each of the respective rights and obligations of the
parties under this Agreement shall be deemed inde-
pendent and may be enforced independently irre-
spective of any of the other rights and obligations
set forth hereunder.

ARTICLE IX - ENTIRE UNDERSTANDING
34. This Agreement contains the entire understanding
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and agreement of the parties. All prior conversa-
tions, communications, representations, correspon-
dence and other writings are merged into this
instrument, which, alone, sets forth the understand-
ing and agreement of the parties. No oral statement
or prior written matter outside of this Agreement
shall have any force or effect.

This Agreement cannot be changed or terminated
orally. No waiver of any provision of this Agreement
shall be valid unless in writing and signed by both
parties. No waiver of a breach or default under any
provision of this Agreement shall be deemed a waiv-
er of such provision or of any subsequent breach or
default of any kind. No delay or omission to exer-
cise any right or power accruing upon any breach
or default shall impair such right or power or be
construed to be a waiver of any such breach or
default or acquiescence therein. The failure of
either party to insist upon strict performance of any
of the provisions of this Agreement shall not be con-
strued as a waiver of any subsequent default of the
same or similar nature.

35.

ARTICLE X - EFFECTIVE DATE

36. This Agreement shall take effect only upon the
establishment of a registered domestic partnership
of the parties.This Agreement shall be null and void
in the event that the parties do not form such
domestic partnership with each other.

ARTICLE XI

IMPLEMENTATION

37.Each party (or his or her legal representative) shall,
upon the request of the other, execute, acknowl-
edge and deliver any additional instruments that
may be reasonably required to carry the intention
of this Agreement into effect, including such instru-
ments as may be required by the laws of any juris-
diction now or hereafter in effect which may affect
the property rights of the parties as between them-
selves or with others. The intentions of this para-
graph shall survive any termination of the domestic
partnership between the parties, and the parties
shall be required to execute any documents in that
circumstance. The parties further agree that this
paragraph should survive any incapacity of the
other party so the full and complete intentions of
this Agreement may be carried into effect.

ARTICLE XII -BINDING ON ESTATES

38. This Agreement shall become effective upon the
formation of a registered domestic partnership of
the parties and shall bind the parties and the
respective heirs, executors and administrators, next
of kin and other personal representatives.

ARTICLE XIll - EXECUTION

39. This agreement may be executed simultaneously in
counterparts, each of which shall be deemed to be
an original.

WITNESS:

As to

Dated: July , 2004

WITNESS:

As to

Dated: July , 2004

ACKNOWLEDGMENTS

STATE OF NEW JERSEY }

}ss.:
COUNTY OF }
On this day of July, 2004, before me person-
ally came , to me known

and known to me to be the individual described in and
who executed the foregoing instrument, and he or she
acknowledged to me that he or she executed the same.

Notary Public or Attorney at Law

STATE OF NEW JERSEY }

}ss.:
COUNTY OF }
On this day of July, 2004, before me person-
ally came , to me known

and known to me to be the individual described in and
who executed the foregoing instrument, and he/she
acknowledged to me that he/she executed the same.

Notary Public or Attorney at Law

Madeline Marzano-Lesnevich is chair of the Fami-
ly Law Section of the New Jersey State Bar Associa-
tion, and is a partner at Lesnevich & Marzano-
Lesnevich. She practices exclusively in the area of
family law. Sarab J. Tremml is an associate at
Lesnevich & Marzano-Lesnevich, and practices exclu-
sively in the area of family law.
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The Domestic Partnership Act
A Primer for Elder Law Practitioners

by Stephben J. Hyland

Ithough much of the

recent discussion on the

Domestic  Partnership

Act of 2004! (DPA) has
been exclusively focused on the
extension of legal rights to same-
sex couples, the limited protections
of the act are also available to
unmarried seniors. Thus, elder law
practitioners must be prepared to
discuss the ramifications of the act
with their clients.

This article discusses the fea-
tures of the act—and its omis-
sions—in light of their applicability
to New Jersey’s seniors. In particu-
lar, the article reviews the effect of
the act in several critical areas of
elder law, including healthcare,
estate planning, taxation, senior
housing, and retirement benefits. In
each of the areas discussed, the
author has also pointed out some
areas that, because they are not cov-
ered in the DPA, require special
planning in order to ensure the cou-
ple is adequately protected.

ELIGIBILITY REQUIREMENTS

Assuming they meet all other
requirements, that is, they are
unmarried,’ not in another domes-
tic partnership,® unrelated,’ share a
common residence’ and agree to
joint responsibility for basic sup-
port,® two persons of the same or
opposite sex who are at least 62
years of age may register as domes-
tic partners.’

In general, common residence
means the partners share a home in
New Jersey but does not require
that it be the partner’s sole resi-
dence.® An important consideration
for older partners is that one part-

ner may reside temporarily else-
where, on either a short-term or
long-term basis, for reasons that
include medical care, so long as
there is intent to return to the
shared residence.’

Non-residents of New Jersey may
register if at least one partner is a
participant in one of several state-
administered retirement systems."
Thus, a retiree living in another state
would be entitled to domestic part-
nership registration so long as he or
she were participating in one of the
eligible plans. The wisdom of this is
discussed elsewhere in this article.

REGISTRATION AS A PREREQUISITE
Most of the rights and obliga-
tions under the Domestic Partner-
ship Act are predicated on the cou-
ple becoming registered.'" Registra-
tion is a simple process, entailing
the filing of a sworn affidavit of
domestic partnership with a local
registrar at a cost of $28." Upon fil-
ing, the partners receive a certifi-
cate of domestic partnership, to be
used as proof of registration."
Couples that have registered
under another state’s civil union,
domestic partnership or reciprocal
beneficiary relationship laws are
recognized by the act." These cou-
ples receive all of the rights and
responsibilities of couples that have
registered in New Jersey."”

Unregistered Partners

Couples who have not registered
but who otherwise meet the
requirements may be treated as reg-
istered in medical emergencies by
one or both stating that they are
unregistered but otherwise meet

the registration requirements.'
Emergency recognition provides
only the right to accompany a part-
ner during emergency transport,
and visitation rights."”

Termination

In order to terminate a registered
domestic partnership, one or both
partners must file for termination in
the family part of the superior
court.” The reasons for termination
parallel the reasons for divorce.” The
court may, but is not required to,
effectuate an equitable distribution.

A registered domestic partner-
ship between opposite-sex partners
is automatically terminated if the
couple subsequently marries.*

RIGHTS AND OBLIGATIONS OF
REGISTERED PARTNERS

A complete discussion of the
rights and responsibilities of regis-
tered partners is beyond the scope
of this article. However, the act pro-
vides several rights that are impor-
tant to seniors.These are:

e Statutory protection from dis-
crimination under the New Jer-
sey Law Against Discrimination
(LAD);*

e Visitation rights in hospitals and
other healthcare settings;*

¢ Healthcare decision rights;*

¢ Limited taxation relief;* and

e Health and state pension bene-
fits.”

The obligations under the act are
few and somewhat murkily defined.*
Registered partners are obliged to
have a common residence® and to
be jointly responsible for each
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other’s basic living expenses,*
including basic food and shelter,”
should one partner become unable
to do so.* Although the DPA strictly
limits the obligations under the act to
those enumerated in the law itself,*
the partners may contractually add
obligations or alter existing ones.*

Unfortunately, the act fails to
address some critical elder law
areas, such as guardianship and sur-
rogate decision-making, or real
estate or other property transfers.

On the other hand, some limita-
tions in the DPA and/or federal law
are actually beneficial to older
domestic partners. For example,
unlike married couples, partners
are not jointly liable for each
other’s individual debts, contracted
before or during the partnership.*
In another example, since the part-
ners’ support obligations cease
when the domestic partnership is
terminated, couples are insulated
from any court-ordered support.**

It will take some time before the
courts and/or the Legislature cor-
rect the omissions and oversights in
the DPA.In the meantime, elder law
practitioners must be prepared to
fill in the holes in New Jersey and
federal law through the use of
appropriate planning and docu-
ment preparation.

Federal Rights Excluded

Domestic partnership is not rec-
ognized under federal law, which is
currently limited by the Defense of
Marriage Act.** Thus, the DPA has no
effect on federal entitlements, such
as Social Security, federal rights
including immigration, federal
taxes, or any other law or regulation
that relies upon a federal definition
of marriage or spouse.’

Jurisdictional Limits

With the exception of Califor-
nia,”” New Jersey’s DPA is not cur-
rently recognized in any other state.
Opposite-sex couples in particular,
accustomed as they are to the uni-
versal recognition of marriage in
the United States, may not realize
that the rights granted under the

act stop at the New Jersey border.

The careful practitioner must
remind domestic partners who
own property outside of New Jer-
sey, or who vacation or winter in
another state or country, that they
will still need to use various con-
tractual means to protect their part-
nership outside the state.

DISCRIMINATION

The Domestic Partnership Act
adds registered domestic partnership
as a protected class in the New Jersey
Law Against Discrimination (LAD).*®
With this addition, it is now illegal to
discriminate against domestic part-
ners in employment, public accom-
modation, housing, and the extension
of credit.* Thus, it would be illegal
discrimination for an age-restricted
community to refuse to rent or sell to
registered domestic partners on the
basis that one partner does not meet
the age requirement if there were not
a similar restriction for married cou-
ples.” It would also be a violation of
LAD if a nursing home treated domes-
tic partners differently than married
couples.*

The act carves out several excep-
tions to LAD in regard to domestic
partner benefits. First, it is specifi-
cally not a violation of LAD for an
employer other than the state to
refuse to provide domestic partner
benefits.” Second, it is not a viola-
tion of LAD to provide health and
pension benefits to same-sex but
not opposite-sex partners.*

ADVANCED DIRECTIVES AND
SURROGATE DECISION MAKING
Although planning for incapacity
and end-oflife matters should be
routine for couples of all ages, it is
particularly important for unmar-
ried partners who have no more
legal right to make decisions in
these areas than any other interest-
ed stranger. There are numerous
cases where domestic partners
have been prevented from hospital
visitation or making the same kind
of life-and-death healthcare deci-
sions married couples are routinely
allowed, even when the partners

have prepared appropriate advance
directives.

With the enactment of the
Domestic Partnership Act, several of
the more important healthcare
directives and visitation rights that
domestic partners had to contractu-
ally provide are embodied in the
law. Although no longer as neces-
sary in New Jersey, many of these
directives must still be prepared in
order to protect couples when they
are outside New Jersey.

Advance Directives

The DPA modified the Advance
Directives for Health Care Act* to
include a patient’s domestic partner
among those having a right to be
designated as a healthcare repre-
sentative.®

The practical effect of this change
in the law may be negligible, since a
patient could already declare any
“person of the declarant’s choosing”
as their designated healthcare repre-
sentative in a written directive.* Per-
haps the only substantive change is
that, previously, a patient’s domestic
partner could not be named in such
a directive if he or she is an operator,
administrator or employee of the
healthcare facility in which the
declarant is a patient or resident.”
Now, a domestic partner is consid-
ered an exempt family member.*

Guardianship

In 1983, Minnesota resident
Sharon Kowalski was hit by a drunk
driver, leaving her severely disabled
from a head injury. When her
domestic partner of over four years,
Karen Thompson, told Sharon’s
father, Donald, the nature of their
relationship, he reacted first with
disbelief, then with disgust. In July
1985, Donald obtained legal
guardianship over his daughter
without even a court hearing,
moved Sharon to a nursing home
some distance from the home she
shared with her partner, and gave
orders preventing Karen from visita-
tion. After a long fight, guardianship
was awarded to Karen in 1991.

Although the case of Sharon
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Kowalski occurred in Minnesota, it
is illustrative of the obstacles same-
sex couples encounter as a result of
state laws that fail to equate their
relationship with that of married
couples. Unfortunately, the DPA
failed to address this important area.

For same-sex couples in particu-
lar, guardianship can be especially
problematic. First, because the cur-
rent statute fails to equate the domes-
tic partnership with that of a married
couple in regard to guardianship and
conservatorship, a domestic partner
has no more right to commence a
proceeding or to be named guardian
over his or her partner’s person or
estate than any other “mere
stranger”* Second, same-sex couples
frequently conceal the nature of
their relationship from their families.
In some cases, the couples face hos-
tility from one or both partners’ fam-
ily as a result of their sexual orienta-
tion, with family members viewing
the relationship as involving undue
influence. Third, New Jersey has no
formal way for a person to name
their preferred guardian and to dis-
qualify others from being named.

Thus, a registered domestic part-
ner, faced with a Sharon Kowalski-
type situation, would have to under-
go a potentially contentious con-
tested guardianship proceeding
with an uncertain outcome. Consid-
ering the Domestic Partnership Act
was intended to prevent such emo-
tionally wrenching battles, the act
has failed in this regard.*

Until the laws are amended to fix
this oversight, domestic partners
should be counseled to make
known their wishes in a form of
advance directive called a designa-
tion of guardianship.This document,
which should be witnessed, allows a
person to make known their wishes
in regard to the naming of guardians
in the event of legal incapacity.

ESTATE PLANNING AND TAXATION
The Domestic Partnership Act
effects estate and tax planning in
several ways. First, it exempts inher-
itance transfers between domestic
partners, in the same way as trans-

fers between married spouses.’
The exemption applies to any prop-
erty that passes by will’> or in con-
templation of death,” and includes
the transfer of jointly owned prop-
erty pursuant to a right of survivor-
ship.”* Second, it provides that the
payment of any pension, annuity,
retirement allowance or return of
contributions payable to a regis-
tered domestic partner under a
qualified pension or retirement
plan would be exempt from state
taxation.” Finally, it provides for a
$1,000 additional exemption for a
domestic partner who does not file
a separate income tax.”

The DPA clearly contemplates
that domestic partners only hold
joint interest in property they
intend to acquire jointly; each part-
ner retains individual ownership in
any property he or she individually
acquires during the partnership.
First, it holds that if one partner is
sued, his or her partner’s property
is not at risk.”” Second, in termina-
tion proceedings, the court shall
divide and distribute the jointly
held property.*® Third, the court is
instructed it may, but is not
required to equitably distribute
property that was “legally and bene-
ficially acquired by both domestic
partners or either domestic partner
during the domestic partnership.””

The act made no change to the
rules of intestacy, nor did it equalize
tax treatment of domestic partners
in regard to gifts or other property
transfers. Furthermore, it did not pro-
vide for joint tax filing by domestic
partners, something that has been
widely and erroneously reported.

There are several other areas of
taxation that, because they are
unmodified by the DPA, continue to
result in unequal treatment of
domestic partners as compared to
married spouses. These include the
estate tax, gift tax, real estate trans-
fer fee (which applies to transfers
between domestic partners but not
between spouses), and a sales tax
on the transfer of a vehicle title
from a deceased partner to his or
her domestic partner. On the other

hand, the current property tax
rebate program results in a slight
benefit to domestic partners,
because they are not required to
aggregate their income.

PENSION AND HEALTHCARE BENEFITS
For opposite-sex couples, there
is little relief in this area. First, no
employer is required to extend
domestic partnership benefits to an
opposite sex partner and his or her
dependents, even if provided to a
same-sex couple of similar age.*

Second, the act has no effect on
federal programs, such as Medicare,
Medicaid and Social Security, even if
the program is administered by the
state.”!

On the other hand, an employer
may voluntarily offer domestic part-
nership benefits to its qualified oppo-
site-sex employees and retirees, as
well as to same-sex partners.” Howev-
er, if it does so, it is entitled to require
that the employee contribute a por-
tion or even the full amount of the
cost for dependent coverage, even if it
does not require this for married cou-
ples or same-sex partners.” To the
extent that the employer pays the
dependent cost, the employer-paid
portion is considered imputed
income for federal tax purposes only,
and is subject to federal withholding.*

Joint Liability for Medical Expenses
As one of the requirements for
registration, domestic partners
agree to provide for each other’s
“basic living expenses” during the
duration of the partnership.® The
act defines basic living expenses to
include the “cost of health care, if
some or all of the cost is paid as a
benefit because a person is another
person’s domestic partner”* What
isn’t clear from this definition is
whether this means a partner is
responsible for medical care only if
it is a benefit of employment.
Because of the uncertainty regard-
ing whether couples can be held
responsible for each other’s medical
expenses, domestic partners should
be made aware that any jointly
owned property may potentially be
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subject to a lien for these expenses.

Partners should also be aware
that some facilities might seek to
have both partners contractually
agree to be responsible for each
other’s medical expenses. If such an
agreement was required prior to
the provision of medical services,
and it was not equally applied to
married couples, the facility would
be in violation of the New Jersey
Law Against Discrimination.®

MISCELLANEOUS CONSIDERATIONS

The Domestic Partnership Act
allows registered partners to give
certain consents on behalf of their
incompetent or deceased partner.

First, a domestic partner may
consent to the disclosure of the
health record of an incompetent or
deceased partner who is known to
or suspected of having HIV infec-
tion or AIDS.*® Second, a registered
partner may give written consent
for a necropsy or autopsy.” Third, a
registered partner may gift all or
part of his or her partner’s body™ or
may consent to organ and/or tissue
donation.” This brings up another
unfortunate oversight—possession
and disposition of remains.

Under the laws regulating ceme-
teries and funeral directors, the next
of kin, as that term is usually
defined, are given the right to pos-
sess and dispose of a person’s
remains. This definition does not
include domestic partners, who
therefore have no rights to their
loved one’s remains.

Only in the limited circumstance
that arises when a deceased partner
has left no evidence of an anatomical
gift or a contrary intent, thereby giv-
ing the choice to his or her partner,is
the deceased partner entitled to
receive the remains for disposition.”

In order to avoid this, domestic
partners of all ages should be coun-
seled to execute a separate disposi-
tion of remains document, giving
their partner the right to possession
and disposition of their remains. This
document provides the written
instructions on which a funeral direc-
tor or morgue can release the remains

and carry out funeral arrangements.

SUMMARY

The Domestic Partnership Act
has changed the legal landscape
when it comes to unmarried older
couples, both heterosexual and
homosexual.

Prior to the enactment of the
DPA, there were no legal protec-
tions, other than contractual ones,
for unmarried couples. For same-sex
couples, these agreements had to be
particularly well drafted in order to
withstand legal challenges from
family members who were often
openly hostile to the relationship.

With the enactment of the
Domestic Partnership Act, some pro-
tections are now embodied in the
law. However, some vital protections
that are taken for granted by married
couples are missing, and couples
will need to ensure they contractu-
ally provide for these missing areas.

As in marriage, domestic partner-
ship registration creates a legal rela-
tionship that can only be terminat-
ed by order of a judge. Couples still
need to consider their entire living
situation when considering how
best to protect their relationship. In
particular, couples need to evaluate:

e Their expected medical needs;

e Their future housing require-
ments;

* Their estate-planning needs;

e Their future state residency
plans;

¢ Their end-of-life wishes;

* Their particular tax situation;and

e The degree of commitment to
each other.

Each of these areas should be
carefully evaluated, with the advice
of an elder law practitioner, before a
couple legally commits to each other
as registered domestic partners. B
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Roccamonte and the Need for
Cohabitation Planning

by Jobn P Paone Jr.

or years, men and women

have been entering into pre-

marital agreements prior to

embarking upon marriage.
Marriage planning today has
become a common part of our legal
landscape. Conversely, very little
attention has been paid to the need
for planning prior to couples elect-
ing to live together. Indeed, many
have falsely assumed that cohabita-
tion was a do-it-yourself way to
avoid the type of liability that arises
from a lawful marriage. The recent
New Jersey Supreme Court deci-
sion in In Re Estate of Rocca-
monte' has established that this
thinking is wrong.

With the increasing number of
heterosexual couples living togeth-
er without the benefit of mar-
riage—and with over 16,000 same-
sex couples living together and
presently prohibited from legally
marrying in New Jersey—the need
for cohabitation planning reaches
many residents in our state. This
article will review the Roccamonte
decision and explore the rights and
liabilities of unmarried couples
who elect to live together without
the benefit of written cohabitation
contracts. It will demonstrate how
the outcome in Roccamonte may
be vastly different in other cohabi-
tation cases. The article will assist
practitioners in drafting cohabita-
tion agreements and in cohabita-
tion planning for their clients.

THE ROCCAMONTE CASE

Arthur Roccamonte and Mary
Sopko lived together for over 30
years without becoming lawfully
married. Arthur met Mary in the

1950s, while she was employed in
New York as a model. In the early
1960s, Mary moved to California
because Arthur refused Mary’s
request that he divorce his wife.
Arthur pursued Mary in California
and convinced her to return to
New Jersey. Mary did so, and the
parties began living together.
During their relationship, Arthur
paid $15,000 to purchase a co-op
apartment and placed the title to
that asset in Mary’s name; he paid
the $950 per month maintenance
on the co-op; he paid for Mary’s
food, clothing and furniture; he

surviving spouse and his two eman-
cipated children stood to inherit his
entire estate. Upon Arthur’s death,
Mary owned the co-op and its fur-
niture, a certificate of deposit val-
ued at $10,000, and an $18,000 life
insurance policy on Arthur’s life. At
the time of Arthur’s death, Mary was
70 years old, living on only Social
Security and food stamps.

Mary filed suit against Arthur’s
estate, seeking to enforce what she
claimed was Arthur’s promise of life-
time support.The matter had a long
and tortuous pendente lite history,
as the parties disputed which court

With the increasing number of heterosexual couples
living together without the benefit of marriage—and
with over 16,000 same-sex couples living together and
presently prohibited from legally marrying in New
Jersey—the need for cohabitation planning reaches

many residents in our state.

gave Mary $600 per week for
household expenses and paid for
improvements and renovations to
the co-op. Arthur paid for dinners
out, jewelry, furs and vacations, and
also assisted in the support of
Mary’s daughter from her previous
marriage.

For her part,Mary provided what
can best be described as domestic
services for Arthur. This included
cooking, sexual relations, house-
keeping, shopping, escorting and
accompanying Arthur, and caring
for him during his illness.

Arthur never got divorced, but
the parties continued to live togeth-
er. In 1995, Arthur died without
leaving a will. By operation of the
law of intestate succession, Arthur’s

and county would hear this matter.
Ultimately, trial took place in Union
County before Judge John Boyle,
then sitting in the probate part.
Judge Boyle concluded that the
statements attributed to Arthur—
“I'll take care of you” and “Don’t
worry,you’ll be taken care of”—did
not constitute an express palimony
contract as had been recognized in
Kozlowski v. Kozlowski* and Crowe
v. De Gioia.® The trial court ruled
that these statements were “not
capable of any definite or calcula-
ble meaning,” and therefore did not
create an express contract for
future support. Judge Boyle distin-
guished this case from prior pal-
imony cases because in those cases
the cohabitant was “tossed aside
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unfairly” when the promisor went
off with a younger woman. Here,
the promisor died.*

Finally, Judge Boyle had before
him an unreported Appellate Divi-
sion opinion that was rendered only
several months before his decision.”
In the unreported case, the Appel-
late Division ruled that an agree-
ment between unmarried cohabi-
tants terminated upon death. Judge
Boyle relied in part on this unre-
ported opinion to conclude that any
alleged contract that may have
existed, terminated upon Arthur’s
death. Therefore, Mary’s action
against the estate was dismissed.

The Appellate Division reversed
the trial court’s decision in a 2-1
reported opinion, finding that it
was improper to rely on an unpub-
lished opinion; that the statements
attributed to Arthur constituted an
express palimony contract; and that
Mary’s contract rights survived the
death of the promisor.® Thereafter,
the estate took the matter to the
New Jersey Supreme Court. In
affirming the Appellate Division
decision, the Supreme Court estab-
lished the following guidelines in
enforcing palimony contracts:

1. Palimony contracts need not be
expressed (Z.e. written or oral).
Rather, “the existence of the
contract and its terms are ordi-
narily determinable...primarily
by the parties’ acts and conduct
in light of their subject matter
and the surrounding circum-
stances.”’

Although as far back as 1979
Kozlowski stated that there was no
legal consequence between an
expressed or implied palimony con-
tract, no reported decision previ-
ously imputed a contract in a pal-
imony case solely upon the “acts
and conduct” of the cohabitants.
Noting that in most cases there is
likely to be no written contract; and
further noting that the cohabitants
are likely to dispute whatever oral
statements are alleged in further-
ance of an expressed contract; Roc-

camonte opens the door to courts
imposing contract terms based
upon the facts and circumstances
of each case.

The Roccamonte estate argued
that in deciding the terms of an
implied contract, the test was
whether a reasonable person stand-
ing in the shoes of the cohabitant

The Roccamonte estate
argued that in deciding
the terms of an implied
contract, the test was
whether a reasonable
person standing in the
shoes of the cohabitant
would infer a promise
in return for a promise
or performance.

would infer a promise in return for
a promise or performance.® The
argument was made that cohabi-
tants do not want their relationship
to have any legal consequences
upon termination. If they did, they
would enter into marriage or an
express contractual relationship.
Therefore, the estate contended
that under this objective standard
there could be no implied contract
in cohabitation cases. The court
rejected this argument, and has
now made certain that a palimony
contract can be implied based on
the facts and circumstances of each
case.

2. There is no need to attempt to
quantify the consideration given
in return for these contracts.
The consideration for these con-
tracts “need not be equal to the
benefit received.””

The estate argued that Arthur
took care of Mary during his life-
time, and that there was no expec-
tation or entitlement for support to
continue after his demise. It also
attempted to minimize the contri-

butions made by Mary in compari-
son to what Arthur had done for her
during his lifetime.The court found
that, unlike commercial contracts,
consideration in these “marital-type
relationships” is to be viewed differ-
ently. Here the consideration is

a way of life in which two people
commit to each other, foregoing other
liaisons and opportunities, doing for
each other whatever each is capable
of doing, providing companionship,
and fulfilling each other’s needs,
financial, emotional, physical, and
social, as best at they are able. And
each couple defines its way of life and
each partner's expected contributions
to it in its own way. Whatever other
consideration may be involved, the
entry into such a relationship and
then conducting oneself in accor-
dance with its unique character is
consideration in full measure.”

3. These contracts, which arise out
of a marital type relationship, are
to be treated differently than
contracts that arise in the com-
mercial setting. As a result “spe-
cial considerations must be
taken into account by a court
obliged to determine whether
such a contract has been entered
into and what its terms are"

The estate attempted to distin-
guish this case from Crowe and
Kozlowski on the basis that Mary
was not entirely economically
dependent upon Arthur, as she was
employed during most of the rela-
tionship.The court determined that
the enforcement of these contracts
is to remedy “economic inequality.”'?

If one of the partners is not economi-
cally self-sufficient, albeit a wage
earner, the promise of support by the
other is no less legally significant than
if she were entirely economically
dependent. The difference is only in
the amount of promised support that
must be fixed in order to reach a rea-
sonable lump sum payment.”

Therefore, the financial circum-
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stances of the promisee will have
bearing upon whether an implied
contract exists and its terms.

4. These contracts do not expire
upon the death of the promisor
and are enforceable as an oblig-
ation against the promisor’s
estate."

The court made clear that pal-
imony contracts are enforceable
against the promisor’s estate, like
any other obligation of the estate.
The breach of contract was Arthur’s
failure to provide support for
Mary’s life upon his death. In this
regard, although Arthur died intes-
tate, had he drawn a will that did
not provide for Mary’s future sup-
port the outcome of the case would
have been the same.This is because
a testator cannot undo a contractu-
al obligation by the terms of his or
her will.”

Because such contracts are
implied from the conduct and
actions of the parties, Arthur’s
inability to testify does not raise
concerns about fraud and undue
prejudice. The decedent’s actions
will speak on his behalf. In Rocca-
monte, it was not disputed that
Arthur lived with and supported
Mary for 30 years.

THE EQUITABLE CONTRACT

Although the Roccamonte opin-
ion is couched in traditional con-
tract language, the court essentially
set out the parameters for a new
form of contract, which shall be
referred to as an equitable contract
in this article.This is because where
the contract terms are not
expressed, the Roccamonte deci-
sion gives future courts the ability
to create these contracts based on
what is a fair outcome under the
facts of each case. It is not insignifi-
cant that in Roccamonte the court
determined that all future palimony
claims are to be decided in the fam-
ily part. Previously, when palimony
cases did not involve issues con-
cerning the custody or support of
children, these matters were decid-

ed in the Law Division along with
other contract matters.'

The court stated that it was
bringing these matters into the fam-
ily part because family judges “have
developed special expertise in deal-
ing with family and family-type mat-
ters”'” The family part is a court of
equity with special sensitivities, and
where the polestar is fairness.

In the Law Division, equity takes
a back seat to law in enforcement of
contract cases. Indeed, as far back
as 1985, Justice Virginia Long (then
sitting in the Appellate Division and
authoring the opinion in Crowe
that was adopted by per curiam
decision of the Supreme Court) rec-
ognized these matters as “hybrid”
actions.”® Therefore, in many
respects palimony cases represent
the confluence of the doctrines of
contract and equity.

Practitioners should be mindful
that Roccamonte, Kozlowski and
Crowe present remarkably similar
fact patterns: promisees who were
of relatively advanced age (70, 63,
58 years) and who had relatively lit-
tle or no work history outside of
the home; promisees with minimal
assets and no significant ability to
earn; financially well-off promisors;
and long-term relationships (30+,
15,20 years).After Roccamonte, it is
clear that future cohabitation cases
with different facts will likely face
far different results. Under this equi-
table contract approach, the court
has given itself great flexibility to
determine the kind of relief (if any)
due to less sympathetic litigants
seeking to enforce oral or implied
contracts for lifetime support.

For example, if these were sim-
ply contract cases, the length of the
parties’ relationship would be irrel-
evant for purposes of determining
the existence of an enforceable
contract. Under the equitable con-
tract approach, a court could con-
clude that no implied contract for
support had arisen from a short-
term relationship (or perhaps that
the support contracted was for a
period far less than a lifetime). In
this regard, Judge Conrad Kraft’s

opinion in Zaragoza v. Capriola® is
instructive.

In Zaragoza, the court encoun-
tered a cohabitant who gave birth to
a child in 1982 fathered by a man
she claimed promised her support
for her lifetime. There was no doubt
that during their period of cohabita-
tion the man supported this woman,
she was not employed outside of the
home, and she performed services
beyond their sexual relationship.
However, the parties cohabitated for
only 14 months. In making its find-
ing on the existence of a contract,
the trial court was not guided by
what the parties said but by their
acts and conduct. The court stated
that successful palimony claims are
limited to cases demonstrating “a sta-
ble family relationship extending
over a long period of time”* Based
on this shortterm relationship, the
court found that “no agreement
existed between the parties, either
express or implied” Clearly, equity
will intercede to reject claims of
agreements for lifetime support in
short-term relationships.

Additionally, equity has a place in
these contracts because the court
directs us to examine the economic
circumstances of the promisee. If
the court were merely enforcing a
contract, this factor would be irrele-
vant.When the landscaper comes to
collect his bill for services rendered,
his financial status is not relevant to
his entitlement under the contract.
However, the court in Roccamonte
held that this issue was relevant in
the determination of whether a con-
tract exists in a palimony case and
what relief would be afforded the
promisee. As it turned out, this fac-
tor did not affect the outcome in
Roccamonte, as Mary was over 70
years of age and on Social Security.
However, the case of a promisee
who may have independent means
or who may have the ability to earn,
which would bring economic self-
sufficiency, will likely result in no
claim under an equitable contract
analysis.

The age of the cohabitant is also
likely to play a critical role in deter-
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mining whether a contract exists
and in constructing its terms. In
Carney v. Hansell,* the promisee
seeking lifetime support was only
43 years of age.Although the period
of cohabitation was for more than
16 years, the court concluded that
the contract for support was not for
the promisee’s lifetime but only for
“as long as she lived with him.”
Accordingly, the court denied the
claim for damages.

Future cases may feature cohabi-
tants who are younger, in shorter-
term relationships, and possessed
with greater assets and with greater
ability to earn than the promisees
in Roccamonte, Kozlowski and
Crowe.

When these litigants fail to
obtain successful results, the per-
ception may be that the pendulum
is swinging toward limiting the
rights of cohabitants. This observa-
tion would be superficial at best. A
more accurate observation would
be that the holding in Roccamonte
now places the court in a position
to distinguish between cohabita-
tion cases based on varying fact pat-
terns. Practitioners should under-
stand that not every cohabitant will
be entitled to lifetime support.
Indeed, the right to support “does
not derive from the relationship
itself but rather is a right created by
contract”* It is this equitable con-
tract that will give courts the flexi-
bility to do what is fair based on the
unique circumstances of each case.

In the end, it may be (as so often
has been the case) that Justice Mor-
ris Pashman was correct in his con-
curring opinion delivered in
Kozlowski.There, the justice argued
that the court should abandon con-
tract principals altogether in pal-
imony cases and

presume that the parties intended to
deal fairly with each other upon
dissolution of the relationship...to
insure that one party has not been
unjustly enriched, and the other
unjustly impoverished, on account of
their dealings.?

The justice suggested that the
factors to be weighed by the trial
judge in this analysis would
include:

A. the duration of the relationship;
B. the amount and types of ser-
vices rendered by each party;
C. the opportunities foregone by
either in entering the living
arrangement;

D. the ability of each to earn a living
after the relationship has been
dissolved.

The author would add these fac-

tors:

E. the age of the parties;

E the assets owned by the
promisee;

G. the assets acquired by the
promisor during the relation-
ship; and

H. the promisor’s obligation to
children or a present or former
spouse.

Importantly, Justice Pashman
noted that “decisions concerning
the complexities that might arise
upon application of these princi-
ples must be determined on a case
by case basis.”** While Roccamonte
has remained wedded to the con-
cept of finding a contract, by also
incorporating the equitable princi-
ples outlined above, the court has
made palimony matters equitable
contract cases that will be distin-
guishable based on the facts of each
case.

SAME-SEX COHABITANTS

Palimony cases have been
described as matters involving rela-
tionships “akin to a marriage” or a
“marital-type relationship.” When
the law provides that marriage is
defined as a relationship between
one man and one woman, the ques-
tion arises whether the law in pal-
imony cases can be extended to
same-sex cohabitants. The fact that
same-sex couples cannot legally
marry in New Jersey” makes the
extension of these contract princi-

ples necessary to avoid the type of
injustice that caused the court to
act in Roccamonte, Kozlowski and
Crowe.

The court faced a similar thresh-
old when it extended the principles
of contract and palimony to unmar-
ried couples, notwithstanding the
law of this state not to recognize
common law marriages. In doing
so, it relied on the following lan-
guage from the California Supreme
Court decision in Marvin v. Mar-
vin:*

The mores of society have indeed
changed so radically...that we can-
not impose a standard based on
alleged moral considerations that
have apparently been so widely aban-
doned by so many.”

For these same reasons, the
author does not believe New Jer-
sey’s refusal to recognize same-sex
marriage will act as a bar to enforc-
ing palimony contracts between
same-sex couples.

Recently, the Legislature enacted
the Domestic Partnership Act,
which enables same-sex couples
(and heterosexual couples over the
age of 62) to file an affidavit of
domestic partnership, where the
couples are “jointly responsible for
each other’s common welfare”*
The act provides that each domes-
tic partner agrees to provide for the
other partner’s basic living expens-
es (defined as food, shelter and any
other costs, including but not limit-
ed to the cost of healthcare) if the
other partner is unable to provide
for him or herself. However, upon
termination of the domestic part-
nership, the domestic partners
from that time forward shall incur
“none of the obligations to each
other... as created by this Act.”

The act also gives the superior
court jurisdiction over “division and
distribution of jointly held proper-
ty” between domestic partners.
However, “the court shall in no
event be required to effect an equi-
table distribution of property...
acquired by both domestic partners
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or either domestic partner during
the domestic partnership.” There-
fore, the act affords only limited
property rights, and apparently no
post-termination support rights to
same-sex cohabitants. Nevertheless,
the act makes clear that it does not
diminish “any right granted under
any other provision of law” for
domestic partners. Furthermore, it
provides that domestic partners
“may modify the rights and obliga-
tions of each other that are granted
by this Act in any valid contract
between themselves....”As such, the
act appears to encourage and
endorse the enforcement of cohab-
itation agreements between same-
sex couples, and would not appear
to bar the extension of palimony
contract principles as recognized in
Roccamonte to these cases.

DO PALIMONY COHABITANTS FARE
BETTER THAN MARRIED PERSONS?
One of the arguments raised by
the dissenter in the Appellate Divi-
sion opinion in Roccamonte is that
a palimony promisee should not be
in a better position than a divorced
spouse.” Specifically, the argument
made was that while alimony termi-
nates upon death of the payor
under NJ.S.A. 2A:34-25, in Rocca-
monte the contract right (to a “one
time lump sum...in an amount
predicated upon the present value
of the reasonable future support
defendant promised to provide to
be computed based upon the
promisee’s life expectancy”) sur-
vives the death of the promisor.* In
responding to this criticism, the
court noted that while alimony ter-
minates upon death, provisions are
regularly made for life insurance to
secure the obligation for the life-
time of the alimony recipient. More-
over,in cases where life insurance is
not practical, the court may direct
the establishment of an inter vivos
trust to secure future support.*
Commentators who bemoan the
Roccamonte line of cases as plac-
ing palimony promisees in a better
position than divorced spouses fail
to see the big picture.These critics

focus primarily on the victorious
promisee receiving a onetime lump
sum payment, immune from
changes in circumstances (such as
the payor’s reasonable retirement)
and other terminating events (such
as the subsequent marriage of the
recipient). While a one-time lump
sum payment has its benefits, it
does not take into account changes
in circumstances that would war-
rant an increase in the award, such
as future disability or increased
needs of the promisee. Indeed, in
Crowe the court affirmed the trial
court’s calculations regarding the
lump sum award, which gave no
consideration to inflation and
future cost of living increases.** Col-
lection of these awards may also be
problematical. For example, as con-
tract judgments, palimony awards
would appear to be dischargeable
in bankruptcy, whereas alimony
claims are protected.®

Moreover, a more generous stan-
dard applies in the calculation of
alimony as compared with the stan-
dard for support in a palimony case.
Married persons are entitled to
alimony in an amount that will
afford them a lifestyle reasonably
comparable to the standard of liv-
ing established during the mar-
riage.** Roccamonte did not adopt
the Crews standard for determining
support in the calculation of a lump
sum palimony award. Instead, the
standard for support of an unmar-
ried cohabitant is an amount that
will provide a “reasonable degree of
economic comfort appropriate in
the circumstances.”® This standard
gives the court latitude to deviate
from the actual lifestyle enjoyed
during the period of cohabitation.

It is easy to see how this standard
may diminish the entitlement of a
cohabitant in the case of a palimony
promisor with limited means, or
where the palimony promisor may
have obligations to a spouse entitled
to alimony and unemancipated chil-
dren entitled to child support. The
reasonable support for a palimony
promisee will vary greatly from case
to case, based upon the underlying

circumstances, even though the
promise for lifetime support may be
identical.

Commentators have also ignored
the limitations on a cohabitant’s
ability to share in property acquired
during the relationship. There is no
right to equitable distribution for
unmarried cohabitants.** In most
cases, property titled solely in the
name of the promisor, and acquired
during the period of cohabitation,
will be beyond the reach of the
promisee. The promisee is at best
limited to claims under theories of
joint venture, partnership and parti-
tion claims under principals of
owelty.”” Claims dealing with real
property are likely to be met with
statute of fraud defenses. In short,
property claims by cohabitants
based on oral or implied agree-
ments are not likely to be met with
open arms.*

In California, the courts have
declined to use the doctrine of
implied contract to enable a
promisee to share in the cohabi-
tant’s business success during the
relationship. In Maglica v. Magli-
ca® the court required direct testi-
mony of an agreement and other
proofs before it would entertain
the plaintiff’s claim for a share of
the cohabitant’s multimillion-dollar
business, which “boomed” during
their relationship.

Some have pointed out that a
subsequent marriage of the parties
eviscerates the substantial contract
rights created through cohabitation.
It has been held that cohabitation
contracts merge and are subsumed
by the greater contract of marriage,
and are therefore unenforceable.”
However, the equitable remedies
available in divorce actions give the
court great ability to provide relief
to address the premarital contribu-
tions of the parties.”

Also keep in mind that palimony
litigants may not be entitled to
counsel fees, whereas married per-
sons may seek counsel fees in their
actions.” Palimony litigants are not
entitled to pendente lite relief
unless they establish “the need is
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urgent and the probability of suc-
cess high” with reference to their
claims.® The state of California
refuses to grant pendente lite relief
in palimony cases, stressing the
paradox of awarding damages in a
contract case before a hearing and
establishment of a claim.* If any
pendente lite relief is granted, the
amount is to be deducted from the
eventual lump sum awarded to the
palimony claimant.®

The public policy of this state in
favor of marriage has not changed.
Indeed, it is difficult to foresee
many instances where a palimony
promisee would be better off than a
similarly situated married partner.
Notwithstanding an attempt to
treat unmarried cohabitants fairly,
the rights of unmarried cohabitants
are limited, and these parties often
face a long and hard road when
seeking to enforce those rights.

COHABITATION PLANNING

As prudent individuals come to
recognize cohabitation planning as
a necessity, practitioners will have
to address these requests and be
prepared to draft cohabitation
agreements. There is currently no
case law in New Jersey involving
the enforcement of a written agree-
ment drafted in contemplation of
cohabitation. However, there is little
doubt that these written contracts
will be important to limiting poten-
tial exposure and in fixing the
rights of the parties upon termina-
tion of a cohabitation relationship.

For guidance in drafting cohabi-
tation agreements, practitioners
should look first to the Uniform
Premarital Agreement Act and the
requirements for an enforceable
premarital agreement. That having
been said, there are differences
between the potential claims of
cohabitants and married persons.
Therefore, it would be wrong to
suggest that the act is the sine qua
non for enforcement of cohabita-
tion agreements. It is important to
keep in mind that in premarital
agreements, statutory rights to
alimony and equitable distribution

are being waived and modified.
Cohabitation agreements merely
express the contract between the
cohabitants and their rights under
that contract upon the termination
of the relationship. Thus, for exam-
ple, as there is no right to equitable
distribution between unmarried
cohabitants, it would not appear
that the same level of financial dis-
closure is needed to enforce these
agreements as issues concerning
property rights.

Clearly, the motivation for these
agreements will be for financially
successful cohabitants to have
financially dependent cohabitants
waive any claim to support, includ-
ing any lump sum payment upon
the termination of the relationship.
Before drafting agreements provid-
ing for blanket waivers, the practi-
tioner should consider whether the
family part will enforce a cohabita-
tion agreement that becomes
unconscionable at the time enforce-
ment is sought.”

The family part does not enforce
property settlement agreements
between married partners that are
not fair and equitable.® In Rocca-
monte, had Mary signed such an
agreement at the request of Arthur,
would a court of equity enforce
such a contract, thereby leaving the
dependent promisee destitute at
the end of a long-term relationship?
From an equity standpoint, the
answer is no.From a contract stand-
point, the answer is that Mary is
only entitled to the rights under her
express contract.

Rather than seeking an absolute
waiver of liability, cohabitation
agreements may be most effective
(and most enforceable) by defining
and limiting exposure in such
cases. Thus, an agreement that pro-
vides a cohabitant nothing if the
relationship lasted only five years,
and then X amount of support forY
years if the relationship exceeded
five years, and so on, will have a far
better chance of surviving the
scrutiny of a court of equity, and
will accomplish the goal of allow-
ing cohabitants to limit their future

liability. If there is to be a blanket
waiver of liability, the agreement
should address the promisor’s con-
tributions to the promisee as con-
sideration for the waiver.

In Roccamonte,Arthur purchased
a co-op for Mary and made her the
beneficiary of a life insurance policy
on his life, but these acts did not fac-
tor into the court’s decision. A
cohabitation agreement should
recite as consideration from the
promisor what otherwise may be
misconstrued as a gift. Conversely,
premarital agreements are enforce-
able without consideration.”

In the aftermath of Roccamonte,
cohabitation agreements must
address the rights of the parties in
the event of death.The author does
not believe the court would pro-
hibit parties from entering into
agreements where all contractual
obligations arising during the peri-
od of cohabitation expire and are
deemed satisfied upon the death of
a cohabitant. However, the question
again arises, will a court of equity
leave a financially dependent
cohabitant, such as Mary, destitute
after a long-term relationship that
ends by the death of the financially
successful cohabitant? To ensure
the promisor’s obligations will ter-
minate, these agreements should
contemplate a provision for life
insurance, or a specific bequest in
the will of the promisor making
clear that this is intended to dis-
charge any contractual obligation
that may exist.

Because such contracts are not
negotiated at arm’s length, it would
be prudent to insist upon indepen-
dent counsel for each party, or to
expressly waive in writing the
opportunity to consult with inde-
pendent legal counsel.® Although
no party apparently had counsel in
Roccamonte, Kozlowski and Crowe
prior to entering into those oral or
implied contracts, the failure to
have independent counsel (or clear
evidence that the right to counsel
has been waived) is likely to be fatal
to the enforceability of written
agreements that severely limit the
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contract rights of financially depen-
dent cohabitants.

A question also arises regarding
whether cohabitation agreements
must be executed before the com-
mencement of cohabitation. Due to
the nature of such relationships, it is
not likely they will come with the
type of lead time that normally pre-
cedes a marriage (Z.e., no engage-
ment period). Furthermore, premar-
ital agreements must be executed
before the marriage ceremony,
because certain statutory rights
arise contemporaneously with a
lawful marriage that cannot be mod-
ified afterward, except in limited cir-
cumstances.” While it should not be
fatal for cohabitation agreements to
be executed after the commence-
ment of cohabitation, agreements
executed long after the cohabita-
tion has commenced, and after par-
ties have changed their positions in
reliance upon a promise, express or
implied, are likely to be subject to
greater scrutiny.

CONCLUSION

Practitioners should understand
that, to date, we have only scratched
the surface regarding potential
cohabitation cases. From the vast
array of cohabitants likely to come
before the court, many different out-
comes will be realized. Practitioners
should be prepared to advance the
case law as different factual scenar-
ios present themselves, and to coun-
sel their clients on the merits of
cohabitation planning.
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Statutes Amended and/or Referenced by
the Domestic Partnership Act

N.J.S. 26:8a-1 et seq.

by Joan McSherry

n addition to the provisions of the act itself, the
Domestic Partnership Act, N.J.S. 26:8A-1 et seq.,
specifically amends eight New Jersey statutes:

Title 10 Law Against Discrimination (LAD)

Title 26 Health and Vital Statistics

Title 54 New Jersey Transfers Taxation

Title 54A New Jersey Gross Income Tax Act

Title 52 State Government, Departments & Officers
Title 43 Pensions & Retirement & Unemployment
Compensation

Title 18A Education

Title 53 State Police

VMR R D =

~

As a sort of road map through the Domestic Partner-
ship Act, the amending citations of the above statutes,
(empbases added), are given below. All references are
to the sections of the act as passed in November 2003.

TITLE 10 LAW AGAINST DISCRIMINATION (LAD)

Sec. 2. d. Legisl. Findings Sec. 11 — 10:5-1 et seq.
(status, housing, credit, employment, labor practices,
public accommodations, et al)

Sec. 11 — 10:5-5 ((®) refers to 33:1-12 & 33:1-21 alco-
holic beverage license for private clubs)

Sec. 12 — 10:5-12 (refers to 10:5-5)

Sec. 57 c. — not unlawful discrimination under LAD
Sec. 58 — Sections 41-56 of Domestic Partnership Act
apply to same-sex couples in established domestic part-
nership, which shall not be deemed unlawful discrimi-
nation.

TITLE 26 HEALTH AND VITAL STATISTICS

Sec. 13 26:2H-1 et seq. — Healthcare facility visita-
tion
Sec. 14 26:8-1 — Vital statistics and vital records

Sec. 15 26:8-4 — State registrar information

Sec. 16 26:8-17 — Local registrar information

Sec. 17 26:8-23 — Department of Health & Senior Ser-
vices in charge of registration

Sec. 18 26:8-24 — State registrar information

Sec. 19 26:8-25 — Local registrar information

Sec. 20 26:8-48 — No alterations/changes to certifi-
cates without proper amendments

Sec. 21 26:8-51 — Corrections to certificate require
signature

Sec. 22 26:8-55 — Penalty for knowingly submitting
certificate with incorrect information

Sec. 23 26:8-60 — Fee due local registrar from munic-
ipality/city

Sec. 24 26:8-62 — State registrar (refers to 26:8-1 et.
seq. [except 26:8-63] and 26:8-64)

Sec. 25 26:8-63 — State registrar

Sec. 26 26:8-64 — State registrar search fees (refers to
26:8-63)

Sec. 27 26:2H-32 — Healthcare facility definitions
“immediate family”

Sec. 28 26:2H-57 — Healthcare representative
revoked upon termination

Sec. 29 26:2H-58 — Proxy for healthcare representa-
tive

Sec. 30 26:5C-12 — Consent required for disclosure of
record of decedent with AIDS/HIV

Sec. 31 26:6-50 — Post-mortem, necroscopic exami-
nation consent

Sec. 32 26:6-57 — Definitions regarding organ dona-
tion

Sec. 33 26:6-58 — Donation of body/parts

Sec. 34 26:6-58.1 — Organ procurement organization
consent/opposition

Sec. 35 26:6-63 — Custody of body after donation of
body part

TITLE 54 NEW JERSEY TRANSFERS TAXATION

Sec. 36 54:34-1 — Re-transfer tax rate real/personal
property $500 or more ([except 54:34-4] and refers to
54:34-2)

f. Right of surviving joint tenant domestic partner
to immediate ownership/possession/enjoyment
of real/personal property, or joint bank deposits
or immediate ownership/possession/enjoyment
of membership/stock in coop entitling owner to
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occupy as dwelling is deemed a transfer taxable as
though belonged absolutely to the deceased and
had been devised or bequeathed by will to sur-
viving joint tenant except that part of property
survivor may prove to Dir. of Div. of Taxation origi-
nally belonged to survivor and never to the dece-
dent.Where nonresident decedent, (f) applies only
to real/tangible personal property in N.J.

Sec. 37 54:34-2 — Tax rate tables for transfer to

domestic partner—no tax for transfers

on/after Jan. 1, 1985

Sec. 38 54:34-4 — Transfers of property exempt from

taxation

j. value of pension, annuity, retirement allowance or

return of contributions, regardless of source, which
is direct result of decedent’s employment under a
qualified plan as defined by section 401(a), (b) and
(©) or 2039(c) of the Internal Revenue Code,
payable to a domestic partner and not otherwise
exempt per this section or other N.J. law.

TITLE 54A NEW JERSEY GROSS INCOME TAX ACT

Sec. 39 54A:1-2 — Defines domestic partner as
“dependent”

Sec. 40 54A:3-1 — Domestic partner is additional per-
sonal exemption for taxpayer ($1,000 deduction) if
dependant partner does not file separately

TITLE 52 STATE GOVERNMENT, DEPARTMENTS & OFFICERS
Sec. 41 52:14-17.26, 2. (b) — State Health Benefits
Commission

Sec. 41 52:14-17.26, 2. (c¢) — “Employee” is
appointive or elective officer or full-time employee of
the state of New Jersey. Also includes Rutgers employ-
ees. Also includes employees of the New Jersey Insti-
tute of Technology while the employees of the institute
are party to an educational services contract with the
state. Also includes former employee of the South Jer-
sey Port Corporation employed by a subsidiary corpo-
ration or other corporation established by the
Delaware River Port Authority, and who is eligible for
continued membership in the Public Employees’
Retirement System. Not an “employee” if: retired
employee not covered by the complete federal pro-
gram; short-term; seasonal; on intermittent or emer-
gency or fee basis; less than two months service; com-
pensation limited to reimbursement of necessary job
expenses actually incurred in discharge of duties.A 10-
month employee on annual contract is deemed to have
met two-month waiting period if he or she begins
employment at beginning of contract year.
52:14-17.26 2. (d) (1) — Domestic partner is
“employee’s” dependent except when domestic part-
ner is in military service or the retired employee is not
covered by the complete federal program.
52:14-17.26 2. (d) (3) — An employer other than the
state that is participating in the State Health Benefits

Program, per Section 3 of NJ.S.52:14-17.34, may adopt
a resolution providing that “dependents” shall include
domestic partners.

TITLE 43 PENSIONS & RETIREMENT & UNEMPLOYMENT
COMPENSATION

Sec. 42 43:15A-6, 6. g. (1) — “Widower” for employees
of the state includes domestic partner of a member who
was a domestic partner for at least five years before and
until date of member’s death, who was receiving at least
half of support from member in 12-month period imme-
diately preceding member’s death or accident which was
direct cause of death. Dependency of widower terminat-
ed by subsequent marriage/domestic partnership. Re:
accidental death benefit, five-year qualification is waived.
Sec. 42 43:15A-6, 6. g. (3) — A public employer
other than the state may adopt a resolution providing
that “widower” shall include domestic partners.

Sec. 43:15A-6, 6. q. (1) (2) (3) — “Widow” ....

Police & Firemen's Retirement System of New Jersey
Sec. 43:16A-1, (23)(a) — “Widower” for employees of
the state includes domestic partner of a member or
retiree, on the date of death, who has not since remar-
ried or established a domestic partnership. Re: acci-
dental death benefits, (43:16A-10) restriction of remar-
riage/new domestic partnership waived.

Sec. 43:16A-1, (23)(c) — A public employer other
than the state may adopt a resolution providing that
“widower” includes domestic partners.

Sec. 43:16A-1, (24)(a), (¢) — “Widow” ....

Sec. 43:16A-1, (31)(a) — “Spouse” includes domestic
partner of a member.

Sec. 43:16A-1, (31)(c) — A public employer other
than the state may adopt a resolution providing that
“spouse” shall include domestic partners.

Sec. 44 43:6A-3, 3. t. — (Definitions) “Widow” includes
domestic partner of a member or retiree, for at least four
years before and up to date of death. Eligibility terminated
by subsequent marriage/domestic partnership who has
not since remarried or established a domestic partner-
ship. Re:accidental death four-year qualification is waived.
Sec. 44 43:6A-3, 3. u. — “Widower”...

Sec. 44 43:6A-3, 3. v. — “Spouse” includes domestic
partner of a member or retiree.

TITLE 18A EDUCATION

Sec. 45 18A:66-2, 2. t. (1) — (Definitions) “Widower”
Jor employees of the state includes domestic partner of
a member for at least five years. before and until date of
member’s death, who was receiving at least half of sup-
port from member in 12-month period immediately pre-
ceding member’s death, or accident which was direct
cause of death. Dependency of widower terminated by
subsequent marriage/domestic partnership. Re: acci-
dental death benefit, five-year qualification is waived.
Sec. 45 18A:-66-2, 2. t. (3) — A public employer other

78




25 NJFL 79

than the state may adopt a resolution providing that
“widower” shall include domestic partners.

Sec. 45 18A:-66-2, 2. u. (1)., 2. u.(3) — “Widow” ...
Sec. 45 18A:-66-2, 2. x. (1) — “Spouse” includes
domestic partner

Sec. 45 18A:-66-2, 2. x. (3) — ...public employ-
er...may adopt resolution...”spouse”

TITLE 53 STATE POLICE

Sec. 46 53:5A-3, 3. t. — (Definitions) “Surviving
spouse” includes domestic partner on date of death of
member or retiree. Dependency terminated by subse-
quent marriage/domestic partnership except for acci-
dental death benefits (53:5A-14)

In addition to the amended statutes, the act address-
es the provider issues of health and dental benefits
dependent coverage for same-sex couples. Again, all
section references are to the act as passed.

Sec. 47. — hospital service corporation

Sec. 48. — medical service corporation

Sec. 49. — health service corporation

Sec. 50. — individual health insurer

Sec. 51. — group health insurer

Sec. 52. — health maintenance corporation
Sec. 53. — individual health benefits plan

Sec. 54. — small employer health benefits plan
Sec. 55. — dental service corporation

Sec. 56. — dental plan organization

Sec. 57. — employer who provides health benefits plan

Provisions of Sections 47 through 56 shall apply to
policies or contracts issued or renewed on or after the
effective date.

Provisions of Sections 41 through 56 apply to same-
sex domestic partners, and do not violate LAD.

Certain state commissioners and boards of banking are
charged by the Domestic Partnership Act to adopt rules
and regulations to effectuate the purposes of the act.

SEC. 59.

a. Commissioner of Health and Senior Services re: sec-
tions 1 through 10 and 13 through 35

b. Commissioner of Banking and Insurance re: Sec-
tions 47 through 52,55 and 56

c. New Jersey Individual Health Coverage Program
Board re: Section 53

d. New Jersey Small Employer Health Benefits Pro-
gram re: Section 54

The Domestic Partnership Act took effect on July 10,
2004. 1

Joan McSherry is a solo practitioner in Somerville
who concentrates in the area of family law, bandling
divorce and custody matters as well as same-sex spe-
cific legal needs.

A Primer for Elder Law Practitioners
Continued from Page 69

34. N.J.S. 26:8A-6b. 47.N.J.S. 26:2H-58a (2). definition of “spouse” to “a person of
35. P.L.104-199 (1996). 48. Id. the opposite sex who is a husband or
36. “In determining the meaning of an Act of  49. In re Tierney, 175 N.J. Super. 614 (Law wife.” 1 US.C. 7.

Congress, or of any ruling, regulation, or Div. 1980); In re Schiller, 148 N.J. Super. ~ 62. N.J.S. 26:8A-6d.

interpretation of the various administrative 168 (Ch. Div. 1977). 63. N.J.S. 34:11A-20a.

bureaus and agencies of the United States,  50. "All persons in domestic partnerships should ~ 64. The New Jersey Division of Revenue does

the word ‘'marriage’ means only a legal be entitled to certain rights and benefits not consider this taxable income for

union between one man and one woman that are accorded to married couples under state purposes.

as husband and wife, and the word ‘spouse’ the laws of New Jersey, including: ... the  65. N...S. 26:8A-4b (2).

refers only to a person of the opposite sex right to make medical or legal decisions for ~ 66. N.J.S. 26:8A-3.

who is a husband or wife.” 1 U.S.C. 7. an incapacitated partner.” N.J.S. 26:8A-2d. 67. N.J.S. 10:5-12f (1) and possibly 12i.
37. California Domestic Partner Rights and ~ 51. N.J.S. 54:34-2.a (1). 68. N.J.S. 26:5C-12.

Responsibilities Act of 2003, AB 205,  52.N.).S.54:34-1a and b. 69. N.J.S. 26:6-50.

effective January 1, 2005. 53. N.J.S. 54:34-1c. 70. N.J.S. 26:6-58.
38. N.J.S. 10:5-5qq. 54. N.J.S. 54:34-1f, 71.N.J.S. 26:6-58.1.
39. N.J.S. 10:5-12. 55. N.J.S. 54:34-4j. 72.N.J.S. 26:6-63.
40. Id. 56. N.1.S. 54A:3-1 (b)1.
41. [d. 57. N.JS. 26:8A-6. Stepben J. Hyland bas offices in
42.N.J.S. 34:11A-20. 58. N.I.S. 26:8A-10a (1). Flemington and Pennington, and
43.N.J.S. 26:8A-11. 59. N.JS. 26:8A-a (3). specializes in gay, lesbian, bisexu-
44, N.J.S. 26:2H-53 et seq. 60. N.J.S. 26:8A-11. al and transgender law. He is the
45. N.J.S. 26:2H-57 to 58. 61. Such programs are currently limited by — autbhor of the book, A Legal Guide
46. N.J.S. 26:2H-58a (1). the Defense of Marriage Act, with the for New Jersey Domestic Partners.
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