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Chair’'s Column
Deviation from the Child Support Guidelines:

A Pipe Dream or a Reality?
by Brian Schwartz

ffective Sept. 1, 2013, the Supreme Court once again amended the child support
E guidelines. Once again, the amendments were the result of extensive economic

data compiled for the Supreme Court Family Practice Committee, which issued its
supplemental report on April 10, 2013." Once again, the child support figures were adjusted,
and, by and large, the weekly child support payments decreased from the prior schedule
(especially for families with two children). And, once again, family lawyers were left scratching
their heads and asking, “How can the child support awards be so insufficient?”

During the comment period, the Family Law Section of the New Jersey State Bar Asso-
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an extensive report (joint report) commenting on the proposed revised child support guidelines. Initially, the joint
report acknowledged the difficult task posed for the Family Practice Committee—and I once again applaud the
tremendous work effort of the committee. Nonetheless, it seemed incredible that the child support figures once again

ciation, in collaboration with the American Academy of Matrimonial Attorneys,? submitted

declined from the previous guideline amounts (which were last adjusted in 2006), notwithstanding what appeared to
be a significant increase in the cost of goods and services during that same period of time.

For example, the joint report noted that the Bureau of Labor and Statistics released reports on the Consumer
Price Index-Average Price Data for various products. A review of these statistics demonstrated a significant rise in the
cost of commonly used products. For example, comparing Jan. 2003 to Jan. 2012, for U.S. cities (average), the statisti-
cal data for specific products showed the following:

Product Jan. 2003 Jan. 2012 Increase
Unleaded gasoline (per gallon) $1.473 $3.399 131%
White bread (per pound) $1.042 $1.423 37%
100% ground chuck beef (per pound) $2.131 $3.292 55%
Whole chicken (per pound) $1.004 $1.334 33%
Large grade A eggs (per dozen) $1.175 $1.939 65%
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In other words, the joint report noted that despite
the significant increase in the costs of goods commonly
purchased, somehow the child support awards decreased.

Two of the areas of focus within the joint report were
the treatment of extracurricular activities and automobile
expenses for a child—two areas of child support that
have vexed family law practitioners for years.

Regarding extracurricular activities, depending upon
the county in which you practice, those expenses are
either considered ‘included’ in the weekly child support
amount in Appendix IX-F or ‘not included’ and, as such,
require a supplemental contribution in addition to the
weekly child support amount. In those counties in which
the expenses are not included, child support agreements
will generally include a provision that the parties share
the cost of extracurricular activities.

A review of Appendix IX-A, paragraph 8, of the Rules
Governing the Courts of the State of New Jersey, address-
es which expenses are included in the child support
schedules. Under the section titled “Entertainment,” the
following list appears included in child support schedules:

Fees, memberships and admissions to
sports, recreational, or social events, lessons or
instructions, movie rentals, televisions, mobile
devices, sound equipment, pets, hobbies, toys,
playground equipment, photographic equip-
ment, film processing, video games, and recre-
ational, exercise or sports equipment.

It would appear, then, that extracurricular activities
are included in the basic child support schedules. In
reality, foisting 100 percent of these expenses upon the
custodial parent seems unfair, but that is the clear dictate
of paragraph 8.

As for automobile expenses for a child who has
obtained a driver’s license, prior to the current amend-
ments, resolution of the issue was less clear. Again, refer-
ring to Appendix IX-A, paragraph 8, of the Rules Govern-
ing the Courts of the State of New Jersey, under the
section titled “Transportation,” the following described
what had been included in the weekly child support
amount before the current amendments:

All costs involved with owning or leasing
an automobile including monthly installments
toward principal cost, finance charges (interest),
lease payments, gas and motor oil, insurance,
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transportation such as public transit, parking fees,
license and registration fees, towing, tolls, and
automobile service clubs. The net outlay (purchase

price minus the trade in value) for a vehicle
purchase is not included. (emphasis in original)

It would appear, then, that the costs related to the
new driver had been included in the basic weekly child
support.

Again, those who practice in this area—and who are
parents of a child who has recently obtained a driver’s
license—know that automobile insurance alone is a
significant expense. The website Online DMV notes, “A
good average yearly insurance quote would be around
$1,500 for a male driver and around $1,200 for a female
driver—and that’s just when you are added to your
parents’ policy.” This does not include any of the other
costs—loan/lease payments, gas, repairs, maintenance,
oil, E-ZPass. In all, the costs associated with a new driver
are weighty—and subsume a good portion of the weekly
child support.

In what appeared to be an attempt to address this
issue, at the recommendation of the Family Practice
Committee, the Supreme Court amended the paragraph
titled “Transportation” to include the following;

Transportation also does not include
expenses associated with a motor vehicle
purchased or leased for the intended primary
use of a child subject to a support order.

However, on the issue of automobile insurance for
a new driver who does not have a vehicle purchased for
that driver’s primary use (for example, a new driver who
is sharing a vehicle with the custodial parent), the Family
Practice Committee did not reach a conclusion:

The issue presented is whether the basic
child support amount includes those automobile
expenses and insurance costs incurred by a
parent that are related to the exclusive use by
the child. The Committee believes that such
expenses should be an add-on to the basic child
support amount. The Committee also discussed,
but did not reach a conclusion as to whether the
expenses for the child’s car include the cost of insur-
ance for that vehicle as distinguished from the insur-
ance cost for adding a licensed minor driver residing
in the home.* (emphasis added)




Responding to the transportation issues within the
Family Practice Committee’s report, the joint report
noted the following problems:

The Joint Committee expressed numerous
concerns with regard to the above-mentioned
proposed revision. First, it is not clear why
automobile insurance was specifically distin-
guished and excluded from consideration. By
law, every child who receives a driver’s license
must likewise have automobile insurance. This
obligation arises whether there is a specific
vehicle titled in that child’s name or that child
is the user of another vehicle. Yet, the Family
Practice Committee recommendation makes a
distinction; that is, the Family Practice Commit-
tee proposes that only if the insurance cost is
related to a vehicle exclusively utilized by the
child may that cost be added to the basic child
support. On the other hand, a parent of primary
residence who adds a child to the policy as an
occasional driver may not seek contribution
from the parent of alternate residence toward
this additional cost. It would seem that this
distinction unreasonably favors wealthier
parents, as wealthier parents can afford to
purchase automobiles for the exclusive use of
their child and, therefore, seek contribution
from the other parent. The Joint Committee
believes that the additional cost of automobile
insurance for newly licensed drivers should be
an expense not included in the Appendix IX-F
and, therefore, be allocated between the parents
as an additional expense.

It is also not clear whether the expense
considered should include merely the monthly
purchase/lease expense alone, or should also
include maintenance, gasoline, EZ Pass and
other automobile-related expenses. Clarification
should also be provided as to these expenses.

The Joint Committee also raised a concern
with the level of proofs that should be presented
to the Court in relation to this new consideration.
The Joint Committee also questions the possibil-
ity of a Gac-like issue where a litigant unilaterally
purchases a very expensive automobile without
prior consultation or knowledge of the other
parent and subsequently applies for contribution.
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The Joint Committee also expressed
concern with the imposition of discretion as
many of these cases are presented to hear-
ing officers as a matter of first impression.
Unfortunately, it is the experience of the Joint
Committee that the exercise of discretion by
hearing officers often results in appeals to
Superior Court Judges. Perhaps cases involving
automobile expenses should be screened and
sent directly to Superior Court Judges.

Notwithstanding these concerns, the current Rules
of Court left unresolved the issue of whether automobile
insurance for a new driver is included or not in the basic
award.

On May 21, 2013, I had the privilege of appearing
before the Supreme Court to further clarify the concerns
raised within the joint report. Initially, T advised the
Court that, as both a parent and a family law practitio-
ner, I was surprised by the paltry weekly child support
awards. T noted that the child support awards barely
covered the costs related to raising children in New
Jersey. I reiterated the concerns in the areas of extracur-
ricular activities and automobile expenses for new driv-
ers. At one point, I was asked by the justices how I would
propose fixing the perceived problems. My answer was
simple and straightforward—encourage judges to deviate
from the guidelines.

I know—deviation from the guidelines almost never
happens. Notwithstanding paragraph 2 of Appendix
IX-A (which states that the guidelines are a “rebuttable
presumption”) and paragraph 3 (which provides a basis
for deviation), a deviation from the guidelines is rare
indeed. Admittedly, a large part of that is our fault. How
often do we provide the court with a basis to deviate?
How often do we prepare, for example, a budget page
for the children of a specific family to demonstrate why
deviation is appropriate? There are many families that
make significant financial sacrifices for the benefit of
their children. Have you ever had a client with a child
involved in hockey? Have you ever had a client with a
child who is a technology whiz? Do you know how much
automobile insurance costs for a new driver?

In order for a trial judge to deviate from the guide-
lines, we, as attorneys, must give them the basis. We
must demonstrate why this particular family’s spending
habits differ from the ‘common’ family. We must demon-
strate the costs related to the children in this specific
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family, and how the guidelines amount will, in essence, deprive the children of this family
from enjoying a comparable lifestyle.

Long ago, it seems we, as lawyers, stopped trying to ‘fight the guidelines. Some of us may
have stopped presenting arguments for deviation from the guidelines. Some of us may have
stopped arguing for the benefit of the children. In doing so, in many cases, we have burdened
the custodial parent with significant costs that should, by all rights, be shared. Perhaps it is
time we stop blindly accepting the guidelines, and start asking the court to act equitably—
and to deviate from the guidelines. But we, as the attorneys for these parties, must provide the
court with a foundation for the deviation. H

Endnotes

1. For those who have not read the Supplemental Report of the Family Practice Committee, 1
commend it to you. You can find it at https://www.judiciary.state.nj.us/reports2013/2013_
FPC_Supp_Report_all_except_rutgers_report.pdf.

2. A special thanks to Chris Musulin and his child support committee for their tremendous
work.

3. http://www.onlinedmv.com/insurance/auto-insurance-costs-new-driver.html.

4. Supplemental Report of the Family Practice Committee, April 10, 2013, page 5.

New Jersey State Bar Association New Jersey Family Lawyer



https://www.judiciary.state.nj.us/reports2013/2013_FPC_Supp_Report_all_except_rutgers_report.pdf
https://www.judiciary.state.nj.us/reports2013/2013_FPC_Supp_Report_all_except_rutgers_report.pdf
http://www.onlinedmv.com/insurance/auto-insurance-costs-new-driver.html

Inside this issue

Chair’'s Column

Deviation from the Child Support Guidelines:
A Pipe Dream or a Reality?

by Brian Schwartz

Editor-in-Chief’'s Column
Alimony In Light of Gnall v. Gnall
by Charles F. Vuotto Jr.

Executive Editor’s Column

Instead of Limiting Discussions to Alimony,
Why Should There Not Be an All-encompassing
Family Law Review Commission?

by Ronald G. Lieberman

14

Avoiding Malpractice Claims in Matrimonial Actions
by Mark Biel

Tweeting, Friending and Linking In:

Social Media Policies and Ethical Constraints
on Lawyers Using Social Media

by Jamie P. Clare and Randi W. Kochman

26

Ethical Divorce Financing: A Guide for Practitioners
by Corrie Sirkin

30

Managing Discovery Costs in the Information Age
by Susan M. Usatine

33

The opinions of the various authors contained within this issue should not be viewed
as those of the New Jersey Family Lawyer or the New Jersey State Bar Association.

New Jersey State Bar Association New Jersey Family Lawyer

Family Law Section Editorial Board

Editor-in-Chief Emeritus
Lee M. Hymerling
Mark H. Sobel

Editor-in-Chief
Charles F. Vuotto Jr.

Executive Editor
Ronald Lieberman

Associate Managing Editors
Judith A. Hartz
Amanda Trigg
Megan S. Murray
J. Patrick McShane III
Jennifer Lazor
Derek Freed

Senior Editors
Beatrice Kandell
Jane Altman
John E. Finnerty Jr.
John P. Paone Jr.
William M. Schreiber
Richard Sevrin
Michael J. Stanton
Patrick Judge Jr.
Andrea Beth White
Jeralyn Lawrence
Jennifer W. Millner

Family Law Section

Emeritus

Cary B. Cheifetz
Mark Biel

Frank A. Louis
Richard Russell

Associate Editors

Elizabeth M. Vinhal
Heather C. Keith
Amy L. Miller
Michael Weinberg
Kimber Gallo
Lisa Parker
Cheryl Connors
Dan Serviss
Carrie Lumi
Abigale M. Stolfe
Joseph DiPiazza
Cassie Ansello
Robert Epstein
Kristi Terranova
Katrina Vitale
Marisa Hovanec

Executive Committee Officers

Chair
Brian M. Schwartz

Chair Elect
Jeralyn L. Lawrence

1st Vice Chair
Amanda S. Trigg

2nd Vice Chair
Timothy F. McGoughran

Secretary

Stephanie Hagan

Immediate Past Chair

Patrick Judge Jr.

Go to
G Index




Editor-in-Chief’'s Column

Alimony In Light of Gnall v. Gnall

by Charles F. Vuotto Jr.

upon the recent Appellate Division decision in the

case of Elizabeth Gnall v. James Gnall, approved for
publication on Aug. 8, 2013.! Before commenting on this
case, I wish to sincerely express my great admiration for
the author of the opinion, the Honorable Marie Lihotz,
J.A.D., and the attorneys on the appeal (Dale E. Console
and Barry L. Baime). Judge Lihotz is a remarkable jurist
and has authored a number of important opinions.?

I t is with some level of concern that I comment

Judge Lihotz and both counsel are of the highest caliber
of members of the bench and bar. They have contributed
greatly to the development of family law in the state of
New Jersey and continue to do so. However, it is this
author’s opinion that the decision in Gnall may work
to exacerbate the problems associated with the law of
alimony in this state, increase the lack of consistency
and predictability and give further fodder to the factions
clamoring for alimony guidelines. In essence, and in
this author’s opinion, the wording of this case (although
perhaps not the intent) eliminates consideration of
limited duration alimony in marriages of 15 years (or
more). There are also some other problematic areas,
which will be addressed herein.

The Gnalls were married on June 5, 1993, and had
three children who, at the time of the appeal were 14,
13, and 11. The complaint for divorce was filed in 2008,
thereby characterizing the marriage as one of 15 years
duration. The appeal was taken from several provisions
of the final judgment of divorce following a 17-day trial,
including the propriety of awarding limited duration
alimony (LDA). Although there were other issues raised
on appeal, this column will focus on the alimony and
related issues.

At the time of trial, which commenced on April 8,
2009, both parties were 42 years of age. The wife was
highly educated and had a significant employment history,
but left the workforce outside of the home to principally
care for the children after 1999. She worked in computer
programming. She submitted to two vocational evalua-
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tions, one by her expert and one by the husband’s expert.
The husband’s expert concluded she could expect an
initial annual salary of between $58,000 and $69,000,
but judging by her past performance, she could antici-
pate rapid wage growth and, within two to three years,
perhaps earn an annual salary in excess of $115,000. The
wife’s vocational expert differed on the length and cost of
rehabilitation and retraining. He concluded her possible
employment as a software engineer could earn her $56,764
at an entry-level position, with a mean salary of $67,763.
The husband was a certified public accountant working as
a chief financial officer for the American Financial Group
of Deutsche Bank. His total compensation ranged from
$510,000 in 2005, to $2.1 million in 2010.

The wife’s initial case information statement
listed total family expenses of approximately $35,000 per
month. Her budget was revised downward to $21,041
to reflect the change in residence after the marital home
in Ridgewood was sold. The husband listed the family’s
joint marital lifestyle living in Ridgewood as $23,664 per
month, of which he allocated $10,906 for his needs. He
also modified his budget after moving to New York City,
claiming monthly expenditures of $19,803. The trial court
concluded the parties enjoyed an “upper-middle class” life-
style that was more “modest than what could be afforded
on [the husband’s] more recent remuneration.” The trial
judge fixed the wife’s and children’s monthly needs at
$18,000 per month. After concluding she could return
to the computer field and earn “between $61,200 and
$94,000,” the trial judge considered the alimony factors in
the course of his obligation to make statutory findings.

Importantly, the trial judge found that the parties
15-year marital relationship was “not short term[.]™ The
appellate court characterized the trial court’s key findings
as follows:

Nevertheless, when he weighed the “rela-
tively young” age of the parties, and their good
health and education, which allowed them
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to obtain employment “at good salaries” and
thereby support “excellent lifestyles for them-
selves and their children[,]” the judge concluded
“the parties were not married long enough and
are not old enough for [defendant] to be respon-
sible to maintain that lifestyle permanently for
[plaintiff].” He therefore concluded, “this is not a
permanent alimony case.”

The above quote strongly suggests the trial judge
took action to comply with his obligation to assess the
facts of the case in light of the statutory factors and iden-
tified those particular factors that, in the discretion of the
court, impacted the issue of duration.

The trial judge rejected an award of rehabilitative
alimony.® The trial judge also noted that the wife had
failed to work toward obtaining employment during the
two years the case was pending. Consequently, the trial
judge imputed $65,000 annual income to her, effective
immediately, and awarded $18,000 per month LDA for
11 years.” Importantly, the alimony award was to termi-
nate on Sept. 1, 2021, a date that was coincident with
the youngest child’s anticipated departure for college.
Further, the trial judge ordered that the award would not
be subject to modification based on the plaintiff’s future
earnings; rather, modification would be permitted only
upon either party’s death or the plaintiff’s remarriage.®

The Appellate Division, in Gnall, recognized that in
both Cox v. Cox’ and J.E.V. v. K.V.' the propriety of the
trial judge’s award of LDA was challenged, and in each
case a significant determining factor was the length of
the respective marriages. The J.E.V. court (quoting Cox'")
stated that “the duration of the marriage marks the defin-
ing distinction between whether permanent or limited
duration alimony is warranted and awarded.””'* In Gnall,
the Appellate Division further expanded the importance
of Cox by stating that “[t/he Coxes had been married for
twenty-two years, a circumstance clearly removing any
possibility of a limited duration alimony award.”” This
statement is not found in Cox, but is now added to our
jurisprudence by Gnall.

The Gnall court agreed with the trial judge’s char-
acterization of the marriage between the Gnalls as “not
short-term.”* However, the appellate panel found fault in
the trial court’s conclusion that consideration of an award
of permanent alimony was obviated by the parties’ rela-
tively young ages and the fact that they were not married
long enough—commenting it was not a 25- to 30-year
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relationship. The appellate panel found this conclusion

was in error and must be reversed."”

It should be noted that the Appellate Division, in
Gnall, concluded that J.E.V. and Cox have “painstakingly
compared and contrasted awards of permanent alimony
and limited duration alimony, and these cases include
a recitation of the legislative history underpinning the
purpose in adopting limited duration alimony.”® The
question of whether JEV and Cox are clear with regard to
the underlying public policy supporting both permanent
alimony and LDA is beyond the scope of this column, but
worthy of future discussion.

The following commentary provided by the Appel-
late Division in Gnall provides a new view of permanent
alimony versus LDA:

Contrary to the judge’s belief, permanent
alimony awards are not reserved solely for long-
term marriages of twenty-five to thirty years.
While marital relationships of such duration, when
coupled with a created economic dependence by
one party, typically result in permanent alimony
awards, there is no per se rule that permanent
alimony is unwarranted unless the twentieth
anniversary milestone is reached. Moreover, any
attempt to reduce the shared marital experience to
a formulaic calculation of compensation based on
the number of years “in the marriage,” completely
disregards the public policy considerations
supporting continuation of economic support
beyond the spouses’ joined personal lives."”

As stated, the seminal case distinguishing permanent
alimony and LDA is the Appellate Division decision of
Cox v. Cox." The Cox court addressed the legislative
intent surrounding the creation of LDA, explaining that
the amendment was proposed in order to “establish
limited duration alimony as a third type of alimony, to be
used in all cases involving shorter-term marriages where
permanent or rehabilitative alimony would be inappro-
priate or inapplicable but where, nonetheless, economic
assistance for a limited period of time would be just.”*’
The Cox court discussed the legislative exclusion of LDA
awards in long-term marriages, quoting from the Divorce
Study Commission Report, as follows:

In particular, it is singularly inappropri-
ate in long marriages. It is, therefore, the clear
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and unequivocal view of the Commission that
such term alimony should be limited to shorter
marriages and not be ordered in long-term
marriages.*’

In Gnall, the Appellate Division emphasized that
although courts must consider the duration of the
marriage when fixing alimony, the length of the marriage
and the proper amount of duration of alimony do not
correlate in any mathematical formula, citing to Lynn v.
Lynn.*! The Gnall court found this concept was reinforced
by the Legislature confining LDA awards to those “short-
er-term marriages,” where the facts make a permanent
alimony award “inappropriate or inapplicable.”*?

The recitation of the existing case law concerning
permanent alimony versus LDA (i.e., as found in Cox and
J.E.V.), however, does not necessarily serve the practitio-
ner. As suggested earlier in this column, the standards
in those cases may not provide a clear public policy or
clear guidance” to the practitioner or trial courts when
trying to determine whether a particular case calls for
permanent alimony versus LDA. For example, the follow-
ing stated reasons for awarding LDA possibly raise more
questions than answers among lawyers and trial judges:

* LDA was designed to “fill a void.”**

* LDA was added as a remedy to address the dependent
spouse’s post-divorce needs following “shorter term
marriages where permanent or rehabilitative alimony
would be inappropriate or inapplicable, but where,
nonetheless, economic assistance for a limited period
of time would be just.” What are ‘shorter term
marriages’ where permanent or rehabilitative alimony
would be inappropriate or inapplicable??

* LDA is distinguishable from permanent alimony
because of the length of the marriage (when the
courts do not specify the impact of one length versus
another).

* In order to avoid misuse of LDA to the disadvantage
of supported spouses divorcing after a ‘long-term
marriage, the law prohibits an award of LDA “as
a substitute for permanent alimony in those cases
where permanent alimony would otherwise be
awarded.”

The decisional law of this state must define key terms
(i.e., long-term or short-term) or refrain from using them.
There is no question that the courts are relying, almost
exclusively, on the duration of the marriage to mark the
key differentiating factor between permanent alimony
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and LDA.*" If this is the correct approach, which one may
question, we need guidance on what these terms mean.

With all of the foregoing having been laid out by the
Appellate Division, the following paragraph is the most
troubling in the decision:

We do not intend to draw specific lines
delineating “short-term” and “long-term”
marriages in an effort to define those cases
warranting only limited duration rather than
permanent alimony. We also underscore it is
not merely the years from the wedding to the
parties’ separation or commencement of divorce
that dictates the applicability or inapplicability
of permanent alimony. Nevertheless, we do not
hesitate to declare a fifteen-year marriage is not
short-term, a conclusion which precludes consider-
ation of an award of limited duration alimony.*®

In this author’s opinion, each of the three sentences
of this paragraph is problematic. The words “short-term”
and “long-term” are used over and over again in our case
law, and yet we are left to guess what they may or may
not mean. For years, attorneys representing dependent
spouses in a 10-year marriage would cite to Hughes v.
Hughes* for the proposition that a 10-year marriage was
of sufficient length to justify permanent alimony. Most
practitioners (and courts) viewed that decision as an
anomaly, and did not follow it for that proposition.

The second sentence of the aforementioned para-
graph is also problematic. Initially, although the court
states the length of the marriage is not the only factor
that “dictates the applicability or inapplicability of
permanent alimony,” it is that factor above all others that
forms the basis of the appellate court rejecting the trial
court’s award of LDA. Further, this sentence contradicts
Cox, which provides that:

In determining whether to award limited
duration alimony, a trial judge must consider
the same statutory factors considered in any
application for permanent alimony, tempered
only by the limited duration of the marriage. All
other statutory factors being in equipoise, the dura-
tion of the marriage marks the defining distinction
between whether permanent or limited duration
alimony is awarded. (Emphasis added).”




Where all other factors are in ‘equipoise, a prior

appellate panel has stated that the years of the marriage
do, in fact, represent the single most important factor.
However, notwithstanding the troubling aspects of the
first two sentences, the last sentence of the aforemen-
tioned paragraph is perhaps the most troubling. There
is no question that this paragraph stands for the propo-
sition that LDA cannot be awarded in a marriage of 15
years or more. The problematic sentence bears repeating,
and reads as follows:

Nevertheless, we do not hesitate to declare a
fifteen-year marriage is not short-term, a conclusion
which precludes consideration of an award of limited
duration alimony. (Emphasis added).”

Working through the double negatives, broken down
into its component parts, this sentence conveys three
messages:

1. A 15-year marriage is not a ‘short-term’ marriage.

2. If the marriage is not one of short-term, a court
cannot consider awarding LDA.

3. Therefore, LDA cannot be considered in a 15-year
marriage.

Notwithstanding the emphasis on the need for the
court to analyze all of the facts of every case in light of
the statutory factors, there is nothing in the remainder
of the opinion that alters the three messages delin-
eated within that sentence. This is confirmed by the first
sentence of the court’s concluding section of the decision,
which provides that:

In summary, we reverse the order of limited
duration alimony and remand for consideration of
an award of permanent alimony.**

The appellate court left no option to the trial court on
remand to consider LDA (or any other form of alimony).
Therefore, the appellate court directed the trial court,
on remand, for consideration of an award of permanent
alimony. As such, the trial court must either award no
alimony or permanent alimony. There is nothing in the
body of the decision or the directive from the appellate
court that would allow any other result.

Some may argue this is an exaggeration of what the
appellate court said, and that the above statement is a
reaction to the trial judge concluding this was a ‘short-
term’ marriage. However, that's not what trial judge said.
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According to the appellate court, the trial judge said the
following:

Nevertheless, when he weighed the “relatively
young” age of the parties, and their good health and
education, which allowed them to obtain employ-
ment “at good salaries” and thereby support “excel-
lent lifestyles for themselves and their childrenl[,]” the
judge concluded “the parties were not married long
enough and are not old enough for [defendant] to be
responsible to maintain that lifestyle permanently for
[plaintiff].” He therefore concluded, “that this is not a
permanent alimony case.” (Emphasis added).”

Therefore, the trial judge did not conclude that this
was a short-term marriage. In fact, he expressly said that
it was “not short-term.”* The trial judge went beyond
the length of the marriage, however. Essentially, the trial
judge based his decision on multiple statutory factors, as
he was required to do. It appears the trial judge did his
job in analyzing the factors. The appellate court, however,
interjected it's own analysis of the factors (inserting its
own views of which factors should and should not be
given greater weight), such as emphasizing the length of
the marriage and de-emphasizing the age of the parties.

In other words, in Gnall the appellate court dimin-
ished the trial judge’s rationale for awarding LDA
versus permanent alimony based upon the age of the
parties. The trial court took, perhaps, one of the few
statutory factors that actually relates to duration (which
highlights the fallacy of attempting to determine dura-
tion of alimony by an analysis of the statutory factors),
and determined it was not going to award permanent
alimony based on the age of the parties. Now we have
the appellate court saying a dependent spouse’s age alone
also cannot obviate permanent alimony.” If you do not
identify the statutory factors that actually relate to a
determination of duration for lawyers and trial courts,
and then you take one of the few factors that actually
does and indicate that a trial court cannot rely on it to
support its determination of duration, then the courts are
further confusing the directive to determine the duration
of alimony by an analysis of the factors.

This writer does applaud the Gnall court for provid-
ing additional factors that appear to be intended to relate
to a determination of the duration of alimony, as follows:
1. the duration and cause of the claimed economic

dependence;
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2. sacrifices made to assure the non-dependent spouse’s
financial success;

3. whether the dependent spouse’s return to full-time
employment causes disruption to the needs of the
children;*® and

4. the nature and extent of the dependent spouse’s
predicted financial independence, measured against
the non-dependent spouse’s continued ability to
provide financial assistance.’”

Adding to the problems associated with this deci-
sion is the court’s reliance on the need to maintain the
dependent spouse at the marital standard of living.
As this author has opined in prior columns (and as
recently noted in J.E.V.’®), the emphasis on maintaining
the marital standard of living should be reduced. The
Gnall court grounded its implied support of a permanent
alimony conclusion upon the need to maintain Ms. Gnall
at the marital standard of living.*® The appellate court in
Gnall concluded that the trial judge failed to fully assess
all evidence regarding the 15-year marital enterprise,
including the plaintiff’s ability to achieve something close
to the marital standard of living in the future, without
the benefit of the defendant’s economic assistance.*
Respectfully, that appears to be putting the cart before
the horse (i.e., the fact that a dependent spouse in an
LDA case cannot maintain the standard of living is not
a basis not to award LDA* If every possible LDA award
is dependent on the dependent spouse maintaining the
marital standard of living, far fewer cases will qualify for
an LDA award.

The Gnall appellate court concluded that:

Accordingly, the award of limited duration
alimony is reversed and the matter is remanded
for an evaluation of an award of permanent
alimony.*

This directive on remand, in conjunction with the
court’s statement that “nevertheless, we do not hesitate to
declare a 15-year marriage is not short-term, a conclusion
which precludes consideration of an award of limited
duration alimony,” makes clear that the trial court on
remand is limited to awarding permanent alimony or
none at all.

Aside from the various troubling aspects of this deci-
sion, as noted above, it also appears to be at variance with
other appellate decisions. The appellate court, in Gordon v.
Rozenwald,” declined to review an LDA award for consid-
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eration of permanent alimony where the parties agreed to

a 15-year term selected at the end of a 15-year marriage.
The Gordon court stated, “[tlhere is nothing inherently
unfair about the agreed upon duration of this term.”

The appellate court, in Weaver v. Weaver;** remanded
for review of LDA in lieu of permanent alimony after a
14-year marriage. In Jones,” a post-judgment matrimonial
matter, the defendant appealed from an order denying
her motion to extend the term of her LDA and convert
it to permanent alimony, as well as an order denying
reconsideration, arguing primarily that the decision was
not supported by substantial, credible evidence and she
was entitled to extended alimony, as a matter of equity,
because she was married for 18 years. The appellate
court found the judge made extensive factual and legal
findings that were amply supported by the record, and
therefore affirmed substantially for the reasons expressed
below, including that the defendant failed to establish
unusual circumstances under N.J.S.A. 2A:34-23(c) or a
substantial change in circumstances on the issue of the
ability to support herself to justify extending her alimony
under the Lepis standard. The court further found that,
although the defendant was potentially entitled to perma-
nent alimony given the marriage’s duration, she chose
to accept a property settlement agreement that provided
for LDA, and she did not show that the agreement was
unconscionable or so inequitable that judicial interfer-
ence was warranted.

On a separate note, I would be remiss if I did not
mention that there are certain other interesting aspects
of this decision, including the court’s clarification with
regard to the definition of the ‘marital standard of living’

The appellate court noted that:

We reject plaintiff’s suggestion that the
marital standard of living, as used in N.J.S.A.
2A:34-23(b)(4), is defined by the dollar amount
of expenses incurred immediately prior to filing
for divorce. The “standard of living enjoyed
during the marriage” is a concept that certainly
includes objective criteria, such as the actual
amount spent for mortgages, real estate taxes,
car payments, and food expenses. However,
it also encompasses more subtle components
such as the intervals between car purchases,
whether there has been a preference for new or
pre-owned vehicles, and the frequency of and
nature of restaurants when dining out.*
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On another separate note concerning the imputation
of income to the wife in Gnall, although the recognition of
the need for a dependent spouse to contribute as best he or
she can to his or her support and the support of the chil-
dren, the appellate court deviated from this view regarding
the pendente lite period. The appellate court stated:

We are aware of no authority mandating a
dependent spouse, absent from the workforce,
by agreement, for a significant period of time,
to immediately prepare for and return to work
pendente lite, absent notice of this expectation
presented by motion or court directive. We are
not suggesting able spouses do not hold the
responsibilities to support themselves; we are
only finding there is no support in this record
for the judge’s conclusion resulting in the imme-
diate imputation of $65,000 annual income.*

After taking nearly two pages to detail the law
regarding imputation of income, the appellate court then
made an unexpected reversal regarding the pendente lite
period. Why doesn't the dependent spouse have an obli-
gation to pursue his or her earning potential pendente lite?
Does this suggest the supporting spouse need not work
during the pendente lite period unless the parties agree
or an order is entered? The obligation to work to one’s
fullest capacity and to contribute to his or her support
and that of the children is no less imperative during the
pendente lite period than it is post-judgment. Respectfully,
there should be no need for there to be a motion or court
directive for this obligation to be triggered. That doesn’t
mean a dependent spouse who has been out of the work
force for a significant period of time does not require a
ramp-up period prior to achieving his or her full earn-
ing potential. However, the obligation to begin to pursue
that earning potential is triggered immediately upon the
commencement of divorce proceedings, and should not
be suspended during the pendente lite period. Dependent
spouses will now take this paragraph and argue they
have no obligation to work pendente lite. This language is
unfortunate.
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Conclusion
In conclusion, it is this author’s sincere concern that
this case is going to lead to the following:
1. arguments that LDA cannot be awarded in a 15-year
(or longer) marriage;

2. arguments that any marriage longer than eight years
is long-term;

3. arguments that a dependent spouse’s age alone
cannot obviate permanent alimony;

4. arguments that the inability of a dependent spouse

to maintain the marital lifestyle is a basis to receive

permanent alimony; and
5. arguments that a dependent spouse should not have

to commence efforts to work to his or her fullest
during the pendente lite stage of a matrimonial
litigation unless compelled to do so by court order or
court directive.

Who is to say that a 15-year (or even 22-year)
marriage is long-term? Life expectancy increases with
age as the individual survives the higher mortality rates
associated with childhood.*® People marry and divorce
as adults; therefore, life expectancy must be viewed from
that perspective. According to the table of life expectancy
found in the 2013 New Jersey Lawyers Diary and Manual,
an individual between the ages of 45 and 46 (most people
tend to get divorced in their mid-40s), can expect to live
another 34.7 years* (i.e., to around age 80°°). If true, then
a 15-year marriage represents only 18.75 percent of that
person’s life. Is that long-term?

There needs to be a change to our law concern-
ing limited duration alimony. It cannot be barred in
‘long-term marriages’ and relegated only to ‘shorter-
term’ marriages (however those terms are defined). As
lawyers charged with identifying all factual nuances and
possibilities, I'm sure we all can envision many factual
circumstances where limited duration alimony would be
appropriate even in a ‘long-term’ marriage. If we are truly
to analyze each case on its facts in light of the statutory
factors (in addition to those that may be added by case
law) and not rely solely on one (or limited) factors, then
there should be no bright line rule barring limited dura-
tion alimony based only on the length of the marriage. Il

The author wishes to thank Ronald G. Lieberman, Esq., of the
law firm of Adinolfi & Lieberman, PA in Haddonfield, and
Ashley N. Richardson, Esq., associate with the law firm of
Tonneman, Vuotto, Enis, & White, LLC for their contributions
to this column.
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Executive Editor’s Column

Instead of Limiting Discussions to Alimony,
Why Should There Not Be an All-encompassing
Family Law Review Commission?

by Ronald G. Lieberman

s every family law practitioner knows by now,
Awholesale revisions to the existing statutory

and decisional authorities on alimony have
been discussed heatedly and repeatedly for some time.
Four bills now pending in the New Jersey Legislature,
A-3909, A-4525, A-4532, and S-2750, would cause those
wholesale changes.

But why is alimony the only segment of the entire
body of family law being discussed for reform? Why not
review child custody, equitable distribution, domestic
violence, child protection and permanency, and/or adop-
tion? There is no movement afoot to review the body of
law existing on child custody. Yet the determination of the
best interests of children is the keystone of family law and
the protection of children is a duty all family law judges
take extremely seriously. Limiting a review of family law
to alimony misses the entire point of what is being called
‘reform’ these days. As Mark Twain once said, “Nothing so
needs reforming as other people’s habits.”

Thinking broadly and creatively, by considering a
family law review commission sanctioned by our Legis-
lature to bring our entire body of family law into the
21% century makes sense. A comprehensive review of
family law and its proceedings would meet the goals set
forth by alimony reformers to update New Jersey’s family
law. A family law review commission should look at all
of the statutes and procedures enacted to effectuate the
law governing family and matrimonial matters so all
family law litigants, including self-represented litigants,
are ensured increased access to justice; fairness and due
process can be ensured; and more consistent family law
rules, policies, and procedures can be considered.

This state has not had anything approaching a
comprehensive family law review commission for 15
years now. Most recently, in 1998, the New Jersey
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Supreme Court issued a report stemming from the
Special Committee on Matrimonial Litigation, co-chaired
by now retired Judge Linda R. Feinberg and Lee M.
Hymerling, Esq. That committee was charged with
examining all aspects of matrimonial practice, from the
manner in which these cases were handled by lawyers
to the manner in which they were managed by the court
system. But, the committee did not review the actual
substantive law of family practice and divorce because
substantive law is determined by the Legislature.

A family law review commission would not be the
creation of the New Jersey Supreme Court. Instead, the
commission would be mandated by law. The commission
should review each statute governing any area of family
and matrimonial law, and study the major decisional
authorities interpreting each statute.

As family law practitioners know, family law touches
on the most central aspects of people’s lives. The thou-
sands of cases heard each year in New Jersey’s family
law courtrooms speak to the importance families in the
community place on the ability of the courts to resolve
their disputes peacefully and with finality. The commu-
nity relies on its courts to meet these needs, but if the
community loses faith in the ability of the law to keep
pace with changes in society, then the foundation upon
which laws are founded begins to crack. Our obligation
to New Jersey families includes preventing that fissure.
After all, when Shakespeare said “kill all the lawyers,”
he was referring to the first thing to be done to ensure
civilized society turned into anarchy.

This proposed commission should be made up of
a sizeable number of private, experienced family law
practitioners, retired judges not currently on recall to the
Judiciary, trial court administrators, public attorneys,
family court division managers, and laypersons. If such a
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commission was created, it could only benefit from having as its members people with as varied and

wide-ranging backgrounds and experiences as possible.

It would not be an easy task for such a commission to look critically at the equitable distribu-
tion statute, (NJ.S.A. 2A:34-23.1); the custody statutes, (NJ.S.A. 9:2-1 and 9:2-4); and Title 9 and
Title 30; as well as the entirety of the divorce statute (NJ.S.A. 2A:34-23), in order to determine
whether each has kept current with the passage of time and current societal needs.

But, if certain segments of society are advocating for alimony reform, is their silence to be
interpreted to mean that all other areas of family law are working just fine? The law is designed to
protect against injustice. There can be no harm in ensuring that all facets of family law are doing
just that—protecting against injustice.

As George Washington said, “The administration of justice is the firmest pillar of govern-
ment.” The proposed commission would only firm up that crucial pillar of government. Il
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Avoiding Malpractice Claims in Matrimonial Actions
by Mark Biel

his article reflects the author’s experiences as

both a matrimonial litigator and a defense expert

witness in legal malpractice cases. In addressing
measures every matrimonial practitioner should take
to substantially reduce the risk of a malpractice claim,
it provides an abbreviated primer regarding the legal
malpractice standards.

In order to succeed on a claim for legal malpractice, a
claimant must satisfy the following requisite elements: 1)
the existence of an attorney-client relationship creating a
duty of care upon the attorney; 2) breach of such duty; 3)
proximate causation of damages sustained; and 4) actual
damages.! The general rule in New Jersey is that: “An
attorney is only responsible for a client’s loss if that loss is
proximately caused by the attorney’s legal malpractice.”

Succinctly stated, an attorney is obligated to exercise
the degree of knowledge, care and skill necessary to the
practice of one’s profession in which others similarly
situated ordinarily possess and is obligated to exercise
reasonable and ordinary care and diligence in the use of
that skill and in the application of his or her knowledge
to the client’s cause.” What constitutes a reasonable
degree of care is not to be considered in a vacuum, but
with reference to the type of service the attorney under-
takes to perform.* Fundamentally, an attorney has a duty
to the client to pursue the client’s interest diligently and
with the highest degree of fidelity and good faith.

Matrimonial cases are fraught with potential
malpractice claims, often driven by the emotional resi-
due of a failed marriage and a litigation result below the
expectations of the litigant, making the divorce lawyer a
new target. In the author’s judgment, there are five acts of
omission that form the greatest exposure to a malpractice
claim asserted against a matrimonial lawyer, including:

1. failure to properly communicate with the client;

2. failure to document the file;

3. failure to complete legal responsibilities;

4. failure to draft clear, understandable agreement
clauses; and

New Jersey State Bar Association New Jersey Family Lawyer

5. failure to explain in detail within an agreement the
underlying bases for the substantive provisions
particularly when they represent a compromise.

If the matrimonial attorney adheres to the sugges-
tions set forth here, he or she will dramatically mini-
mize the chance of being sued for malpractice, and if a
malpractice suit is filed, employing these suggestions will
place the practitioner in a position that shows he or she
fulfilled all of the duties and responsibilities to the client.

Make the Client Execute a Retainer Agreement
in Accordance with R. 5:3-5

There is a specific rule in family actions requiring a
retainer agreement not only must have annexed to it a
statement of client’s rights and responsibilities, but also
a description of legal services; limitation of what legal
services will not be provided; billable rates; the effect of
counsel fee awards; methodology of billing; and the right
of an attorney to withdraw from representation. Clients
should be advised in writing to read the agreement care-
fully and not to execute it before all questions respecting
the agreement are answered to their satisfaction.

Disarm the Client of Unrealistic Expectations

In most cases, even during the initial interview it is
wise to get a feeling about whether the client is willing
to listen and generally accept counsel’s advice or whether
the client has his or her own scorched-earth agenda. It is
important to set the tone at the outset of the case. While
the practitioner certainly should welcome the client’s
input, since he or she has sought counsel, and generally
speaking will follow the advice provided, if the demands
of the client are unreasonable, the attorney should not
take the case. A client married three years demanding
a permanent alimony result is going to be a problem.
A client who demands equal parenting time despite a
conflicting employment schedule is going to be a prob-
lem. If the practitioner cannot reason with the individual,
it is best not to represent them.

Remember, just as RPC 3.3 requires candor with the
tribunal, RPC 1.4 ( ¢) mandates a lawyer must explain a
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matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the repre-
sentation. Accordingly, the practitioner has an obligation
as an attorney to educate the client and clearly express
his or her opinion to the client with respect to the results
that are palpable and inevitable.

Bill Monthly With Enclosed Statements

While Rule 5:3-5(a) requires that bills are to be
rendered no less frequently than once every 90 days, that
is far too long a gap between bills. Bills should be sent
out monthly, generally at the beginning of the month.
Billing systems should be designed so the client can
understand the bills, including all disbursements from
the trust account and what remains on account. When
the account is substantially depleted, a written request
should be made for supplemental or replenishment
retainers, a provision that should be part of the written
retainer agreement. Putting aside the fact that the practi-
tioner wants to be paid for his or her services in a timely
fashion, a formal and timely billing methodology enhanc-
es the professionalism of the attorney/client relationship.

Communicating With the Client

It is important to comply with RPC 1 4(b): “A lawyer
shall keep a client reasonably informed about the status
of the matter and promptly comply with reasonable
requests for information.”

The client should receive a copy of every pleading,
transmittal letter and document in a timely fashion. If
there is voluminous discovery in the case and it becomes
too time consuming or expensive to replicate a copy of
everything for the client, it is important to advise the client
in writing to come into the office to review each and every
document if he or she wishes to do so. Once that task has
been completed, it should be confirmed in writing.

Additionally, part of the communication process
includes the prompt return of clients’ telephone calls and
responding to clients’ faxes and emails. It is important
to retain in the file the proof of these responses to avoid
any assertion by a former client that communication was
either untimely or non-existent.

Comply With All Discovery

Matrimonial cases, early on, involve the execution of
a case management order (CMO) setting the parameters
of discovery. Practitioners should never assume a case is
going to be expeditiously settled so that discovery can be
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cut short. What if it does not settle and the case proceeds
on a litigation track and time has run out with respect
to discovery compliance? What if the request for an
extension is denied? If the case is then tried and evidence
is barred for failure to comply with discovery the prac-
titioner is setting him or herself up for big problems.
Accordingly, whether the discovery involves interroga-
tories; notices to produce; depositions; authorizations;
or subpoenas, it is important to stay on task. The same
imperative should apply to appraisals. If a joint appraiser
is not being used to value real estate, for example, it is
important to make sure the appraisals on behalf of the
client are timely completed. If a client needs to advance
the fees, it is important to follow up in writing advising
the client that if the fee for the appraiser is not advanced
by a certain date the appraisal will not be completed and
it will be his or her fault. Of course, a properly crafted
retainer agreement should provide that all such costs are
to be advanced by the client.

Withdrawing from the Case

If a practitioner finds him or herself in a problematic
position with a client, particularly because the client is
not honoring financial responsibilities under the retainer
agreement; is not cooperating in providing requested
information necessary to process the case; or is greatly at
variance with the practitioner regarding how the matter
should be resolved, it is best to withdraw from the case.

The applicable rule to consider is Rule 5:3-5(d)
(Withdrawal from Representation), as amended effective
Sept. 1, 2013. Under the new rule, an attorney can with-
draw 90 days or more prior to the scheduled trial date
upon the client’s consent. If the client does not consent,
counsel will need leave of court. Within 90 days of trial
an attorney may only withdraw by leave of court on
motion, and notice to all parties. Accordingly, the earlier
the move to withdraw is made, the more likely it will be
successful.

Once out of the case, the attorney should make sure
the successor counsel receives the case file timely and
in good order. In no event should the file be withheld
until the fee balance is paid. A copy should be retained
of everything transferred to the successor counsel. Even
if the practitioner trusts the successor counsel to retain
the file in good order should it be needed in the future, at
a minimum every piece of correspondence between the
practitioner and the client should be retained.
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Settling the Limited Duration Alimony Case
N.J.S.A. 2A:34-23 cautions that limited duration
alimony (LDA) should not be substituted for permanent

alimony where permanent alimony is appropriate.
Regarding the length of the limited duration obligation,
the statute provides:

In determining the length of the term,
the court shall consider the length of the time
it would reasonably take for the recipient to
improve his or her earning capacity to a level
where Limited Duration Alimony is no longer
appropriate.

In crafting a property settlement agreement where
support is settled on an LDA basis, it is important to not
simply set forth a one-line provision regarding the amount
and duration of alimony. If it is, for example, a seven-year
term, and there is a viable argument for a lesser term, or
even a greater term including permanent alimony, it is
best to set forth specifically how the parties and counsel
arrived at the compromise. The practitioner should
further acknowledge that if the matter is litigated both the
amount and duration might be different (either greater or
less), and indicate clearly that the parties understand that
and waive their right to court determination. If there is a
game plan for the supported spouse to improve his or her
earning capacity the specifics of the game plan should be
set forth as related by the client. The greater the descrip-
tion of how the alimony calculus was reached the more
protection afforded to matrimonial counsel.

An example of the kind of language that may be
appropriate follows:

Husband’s alimony obligation shall not be
subject to a modification during the course of
the bargained for term nor extended for any
reason. The parties have agreed and stipulated
that alimony paid by Husband to Wife repre-
sents bargained for Limited Duration Alimony.
Each of the parties through the negotiations
leading to the settlement of this case have
maintained disparate positions. For example,
Husband’s position has been that the alimony to
be paid, if any, should be for a lesser duration
and amount. Wife’s position has been that it
should be for a greater duration and in a greater
amount. Both parties have compromised their
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positions in an effort to resolve their case. Each
of the parties has been advised by their attor-
neys that pursuant to N.J.S.A. 2A:34-23 and
New Jersey case precedent an award of alimony
for limited duration may otherwise be modi-
fied based upon either changed circumstances
or upon the nonoccurrence of circumstances
that a court found would occur at the time of
the award. The parties have also been advised
that in such event the court has the authority
to modify the amount of such alimony in the
future although the court could not modify the
length of the term except in unusual circum-
stances. The parties have also been advised that
in the event this case had been tried, in deter-
mining the length of the term, the court would
have considered the length of time it would have
reasonably taken Wife to improve her earning
capacity to a level where a Limited Duration
Alimony would no longer be appropriate.

In settling their case each of the parties has
expressed their desire and reaffirms that desire
herein to bring finality to this litigation includ-
ing avoidance of any post-judgment applica-
tions. They accordingly agree that irrespective
of any change of circumstances the parties,
including by description but not limitation any
increase or decrease in the income levels, assets
or liabilities of either of the parties, neither party
shall seek an upward or downward modifica-
tion of the limited duration alimony set herein,
either as to the length of alimony or the amount
of alimony. In settling their case, the parties
understand that each has waived the right to
present testimony respecting the occurrence
of circumstances in the future which would
have impacted the court’s decision in deciding
the length and amount of alimony including
testimony respecting a time frame for Wife
increasing or improving her earning capacity.
The parties, in light of the totality of all of the
circumstances involved in the settlement of this
case including a desire to avoid post-judgment
litigation, reaffirm their desire that the support
provisions contained in this agreement shall
be non-modifiable during and at the expiration
of the term set forth herein regardless of any
future developments, whether anticipated or

Go to
18



unanticipated, which might occur. All of the
principles expressed hereinabove, including the
right to seek modification under cases such as
Lepis v. Lepis and its progeny have been fully
explained to each of the parties by their respec-
tive attorneys and each of the parties nonethe-
less acknowledges that the waivers contained
herein are to be considered final, unconditional
and irrevocable.

Never Settle a Case Without Completed and
Signed Case Information Statements With Tax
Return and Income Information

To the extent that the parties are anxious to bring
early closure to their case without engaging in any discov-
ery, waiver language can be used in the settlement agree-
ment to protect the practitioner. Nonetheless, under the
predicates of Crews v. Crews® and Weishaus v. Weishaus” it is
not enough to simply reference the incomes of the parties
for purposes of calculating alimony and/or child support
in the settlement agreement. Each of the parties should,
at a minimum, complete and execute case information
statements (CISs) to which there should be appended the
last year’s tax returns and, if applicable, contemporary pay
stubs. It is important that the client has reviewed his or
her spouse’s CIS and acknowledged its general accuracy.

The following language is suggested to be placed in
the property settlement agreement:

While the parties have elected not to engage
in formal discovery in settling their case, they
represent herein that each party has executed a
Case Information Statement; that each party had
the opportunity to review the other party’s CIS
and that each accepts the representations set
forth therein as accurate.

This language, coupled with the general waiver of
discovery language in the agreement, significantly insu-
lates the matrimonial attorney from an argument later
raised by a former client that the practitioner blindly
accepted financial representations from the other side
without any documentation whatsoever; that those repre-
sentations, in hindsight, proved to be untrue; and that
the practitioner never complied with the predicates of
Weishaus requiring some benchmarks to be established in
the event of a subsequent Lepis application.
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Never Blindly Accept Valuation Numbers
What about representing a client whose spouse has

a controlling interest in a successful manufacturing
company? What if the case involves a long-term marriage
and the company is subject to equitable distribution? The
business has provided an upper-middle class lifestyle
for the parties. The business-owner spouse, in his CIS,
asserts the value of his interest in the business is ‘only’
$500,000 based upon discussions with his business
accountant.

Without a forensic evaluation, how does the prac-
titioner know his business interest in the company is
not worth $5 million? Suppose the case is settled based
upon a stipulated $500,000 value and two years later the
same business interest is sold for $5 million. If the asset
appears to be significant, it is important not to just stipu-
late to a value without creating substantial legal expo-
sure. Depending on the complexity of the business, an
extremely detailed forensic evaluation replete with a final
report, as opposed to a preliminary evaluation establish-
ing at least a range of values, may not be needed, but a
forensic report will be needed. In some instances a joint
valuation, as opposed to separate valuations, may suffice.
In any event, the client and the practitioner should not
be bullied by a controlling spouse who refuses early on
in the case, either directly or indirectly by refusing to
advance the costs, to eschew a valuation. If ultimately
a motion has to be filed for forensic fees, so be it. If the
client is so intimidated, however, that he or she does not
want to accept the advice to engage an accounting expert,
then to protect him or herself, the practitioner must seri-
ously consider withdrawing from the case.

If, however, the practitioner elects to remain in the
case, at a minimum there are two things that need to
be done. The first is to make sure to have written to the
client recommending obtaining a forensic accountant and
outlining the specific danger of not doing so. Second, the
property settlement agreement should contain language
similar to the following;

Defendant has represented that the value
of his interest in XYZ Manufacturing Co. is
$500,000. Plaintiff has been advised by her
attorney that he is unable to verify such value
and has accordingly strongly recommended in
writing that Plaintiff engage an independent
forensic accountant to value said business.
Against counsel’s advice, Plaintiff has elected to
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stipulate to said $500,000 as the value of XYZ
Manufacturing Co. and reiterates herein his (or
her) waiver of the right to obtain an indepen-
dent forensic evaluation.

This is not to suggest that every asset requires a
forensic evaluation, particularly when the value is obvi-
ously limited and the cost of litigation is paramount.
Sometimes it makes sense to stipulate a value of a small,
marginally successful business, particularly when both
parties are aware of the business operation; there is not
a cash component; and there are no meaningful business
perquisites. In such an instance, there is a small likeli-
hood of intangible value to the business and the need for
forensic evaluation may well be unnecessary. Similarly,
estimating the values of garden-variety real estate proper-
ties or used business equipment may also be appropriate.
But when the value of an asset not under the control of
the client is one that may have substantial value, the
practitioner should insist on a forensic valuation, even in
the face of protestation by the client.

The Danger of an Anti-Lepis Provision,
Particularly in a Permanent Alimony Case

Lepis v. Lepis® and its progeny provide that alimony
may potentially be modified based upon changed
circumstances. Similarly, NJ.S.A. 2A:34:23 provides:

An award of alimony for a limited duration
may be modified based either upon changed
circumstances, or upon the non-occurrence of
circumstances that the court found would occur
at the time of the award. The court may modify
the amount of such an award, but shall not
modify the length of the term except in unusual
circumstances.

Matrimonial attorneys may find themselves in a
position to negotiate so-called anti-Lepis provisions
either for the supporting or the supported spouse. For
example, the supported spouse may be willing to agree
to alimony for a certain term of years but may urge that
there be no modification even if the supporting spouse’s
income drops. On the other hand, the supporting spouse
may ask for a similar provision because he or she wants
a fixed number and does not want to be involved in
subsequent court applications in the event it is asserted
that his or her income has increased. While the appropri-
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ateness of anti-Lepis provisions may be both obvious and
without much risk when alimony is being provided short
term, when the length of the term is more extensive or, in
the case of permanent alimony, without a specific termi-
nation date, the provisions become more problematic.
What happens if the supporting spouse is involuntarily
terminated? What happens if the supported spouse’s
income does drop dramatically, and payments become
impossible? What happens if the supporting spouse
becomes ill and unemployable? What happens if the
supported spouse doubles or triples his or her income?

While there well may be a time and place for an anti-
Lepis provision, it is important to be mindful of the risks
and, most importantly, to make sure the risks are identified
as a compromise in the property settlement agreement and
that a letter to the client is in the file outlining those risks.
It is also important to make sure the client is advised in
writing that if the matter is litigated, anti-Lepis provisions
are unattainable, since they will not be awarded by a court.

The reason for this approach is obvious. If there is a
substantial change in circumstances that makes compli-
ance either unattainable or arguably unjustifiable, the
former client is going to look to the matrimonial attorney
and ask why he or she ‘allowed’ such a provision to be
placed in the agreement.

Finally, it is important to advise the client in writing
that anti-Lepis provisions are not etched in granite. A
court, post-judgment, can still overlook them if circum-
stances indicate enforcement would be unreasonable.’

Alimony Buyouts

Generally speaking, alimony buyouts occur in one of
two ways: 1) at the time the case is being settled; or 2)
on a post-judgment basis as one client starts to approach
retirement age. The practice tip here is not to negotiate
an alimony buyout without the assistance of a forensic
accountant. Alimony buyouts involve an amalgam of
several issues, including calculating a ballpark termina-
tion date; consideration of the present day value of a
lump sum payment that involves some discount; and a
calculation of the buyout being a tax-free buyout rather
than implicating the normal alimony provisions of IRC
Sections 71 and 215. The practitioner should have the
analysis outlined in writing by a forensic accountant to
protection him or herself from a latter assertion that the
buyout was too high or too low.

If a buyout is being considered and the practitioner
represents the supported spouse, a letter should be
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provided to the client confirming both the benefits and
risks involved in the buyout. It is important to remember
that in a post-judgment buyout, the likelihood is that
the parties will not be testifying in court on their under-
standing of the agreement. Accordingly, the attorney’s
best chance of protecting him or herself if and when the

client runs out of money in the future and seeks to blame
the practitioner is through a letter that has laid every-
thing out in detail. The letter should include language
that indicates the client has weighed and considered
all of the benefits and risks, including the potential the
supporting spouse may be employed beyond the date
upon which the buyout calculations are based, but none-
theless agrees to assume those risks to trade certainty for
uncertainty. Counsel should have the client acknowledge
and agree to the terms of the letter in writing,

Alimony and Equitable Distribution Tradeoffs

Sometimes in the settlement negotiation process
there are discussions involving payment of a lesser
amount and/or duration of alimony in exchange for a
disproportionate division of marital assets. A poten-
tial big mistake as an attorney is to fail to describe the
dynamics of those tradeoffs in a property settlement
agreement. It is important to be detailed and specific
in the agreement. For example, if the supported spouse
is receiving all of the equity in the marital home in
exchange for a reduced quantum of alimony and/or a
lesser term of alimony, the agreement should describe
specifically what equity the supported spouse would have
received if the matter were litigated and describe specifi-
cally what the supported spouse is now actually receiv-
ing. The same is true with respect to the disproportional
distribution of any other assets, as well as any other
considerations that play a part in arriving at the alimony
calculus. As is the case with alimony buyouts, if the trad-
eoffs are significant, the practitioner should always use
the services of a forensic accountant.

The following is an example of descriptive language:

The parties have had the marital home
appraised through a joint appraisal and there
is stipulated equity in the marital home of
$1,000,000. Wife has been advised that she has
an entitlement to 50 percent of the equity in
said home. She has discussed with counsel the
potential range of her alimony entitlement both
as to quantum and duration and has received
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and reviewed with counsel a report from the
forensic accountant showing the upper level
of the aggregate award after adjusting for tax
consequences and present day value calculation
to be $800,000 and the lower level of the award
to be approximately $600,000. Nonetheless,
wife has elected to receive all of the equity in
the marital home, i.e, an additional $500,000 in
exchange for an unconditional and unequivocal
waiver of alimony. She acknowledges her desire
to resolve the case on this basis notwithstand-
ing that her overall financial award will be
less than that which her attorney and forensic
accountant have calculated based upon her
attorney’s recommendation as to the likely
range of an alimony award. She desires to do
this for the following reasons: (1) her desire to
retain the real estate as a potential appreciating
asset; (2) her ability to sell the asset and receive
lump sum proceeds should she desire to do so;
(3) the likelihood that all or substantially all of
the proceeds of sale would be net of tax; and
(4) her desire to trade certainty for uncertainty
since alimony would terminate in the event of
her remarriage and could potentially be modi-
fied or eliminated in the event of her permanent
cohabitation.

It is important to make sure, both in the terms of the
settlement agreement and in correspondence to the client,
that there is documentation that this is a decision made
by the client with full knowledge and understanding.

Obtaining Deferred Equitable Distribution
Security

As a general proposition, while child support and
alimony is not dischargeable in bankruptcy, even with
language in a property settlement agreement arguably
protecting a deferred equitable distribution payout
against bankruptcy discharge, the provisions may not
be enforceable and the client, as the recipient, may have
to become involved in bankruptcy proceedings as an
unsecured creditor. Accordingly, if part of the settlement
involves deferred equitable distribution and there is avail-
able security, counsel should insist it be provided. It may
take one of several forms: a mortgage against the prop-
erty; a stock pledge agreement with respect to corporate
assets; the escrowing of stock or liquid cash accounts;
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or the withholding of a deed transfer until all equitable
distribution payments are made.

It is not always about bankruptcy either. Even
without bankruptcy, an obligor can simply stop paying,
asserting a dearth of cash flow to make the payments. It
is important to avoid the assertion of a former client that

he or she is unprotected and counsel should have done
something at the time of the divorce to provide protection
while it was available.

Deferred Equitable Distribution When There is
No Available Security

Some cases may involve a client who is entitled to a
certain amount of equitable distribution but because of a
dearth of distributable assets the distribution needs to be
deferred and paid over time. What if there is no viable
security to protect that payment stream?

In such an event, there will always be risks placed
upon the prospective recipient, and the biggest risk is
that the payor may seek relief in bankruptcy, including a
discharge from the deferred equitable distribution obliga-
tion. Keep in mind that while alimony and child support
are not dischargeable in bankruptcy, equitable distribu-
tion has the potential of being discharged. The same
may be true not only with respect to the settlement of
deferred equitable distribution of assets but with respect
to the payor assuming certain credit card liabilities and
potential tax deficiencies as part of the overall settlement
of equitable distribution.

While provisions in a property settlement agreement
cannot insure non-dischargeability, counsel can best
protect the client by tying in the concepts of deferred
equitable distribution and indemnification with their
relationship to the support and maintenance of the
payee’s family. While the author suggests counsel advise
the client, if he or she is the supported spouse, in writ-
ing regarding the possibility that a bankruptcy may not
provide absolute protection, it is wise to utilize some
language in a property settlement agreement as follows:

Husband represents and warrants to Wife
that he has no present intention to file a peti-
tion in bankruptcy and agrees to the extent he
may later decide to do so, he will not seek to
discharge any of his obligations to Wife here-
under and that this Agreement shall remain in
full force and effect. Husband further recognizes
and agrees that Wife requires the income stream
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from the deferred equitable distribution payout
by Husband to Wife pursuant to the terms
of this Agreement in order to appropriately
support herself and the children of the marriage,
notwithstanding that for purposes of this Agree-
ment same has been denominated as equitable
distribution. In the event this matter had been
litigated to a conclusion, Wife’s position would
have been that assets should have been sold or,
alternatively, Husband should have borrowed
funds in order to accommodate the amount
due to Wife which is now being paid through a
deferred equitable distribution schedule. If such
alternative result had occurred she would have
had funds necessary to properly support herself
and the children but as an accommodation to
Husband has agreed to accept a deferred equi-
table distribution with each party expressing
their understanding that the timely payment
pursuant to the schedule is necessary for
appropriate support and maintenance. Husband
acknowledges Wife’s financial circumstances at
the time of the settlement and ratifies herein the
need for him to timely pay all deferred equitable
distribution payments for wife and the children
to be appropriately supported.

This agreement also contains indemnifica-
tion provisions whereby Husband has indemni-
fied Wife from: (a) any responsibility for certain
credit card obligations which are identified in
this agreement and (b) any responsibility for
deficiencies, including interest, penalties and
professional fees in the event of an audit with
respect to any previously filed joint state and
federal income tax returns of the parties. The
parties confirm their understanding herein
that there is an interrelationship between these
indemnification provisions and the appropri-
ate support and maintenance of Wife and the
children such that these indemnifications shall
likewise not be dischargeable in bankruptcy in
the event of such filing by Husband since the
indemnification provisions represent support
provisions designed to enable Wife to meet
a necessary budget in order to maintain an
appropriate standard of living for herself and the
children. The parties have specifically examined
and considered with their respective attorneys
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the decisions of Gianakas v. Gianakas, 917 F.2d.
749 (3d. Cir. 1990) and Schorr v. Schorr, 341 N J.
Super. 132 (App. Div. 2001) and have incorpo-
rated the reasoning of such cases herein. These
provisions specifically express the intent of each
of the parties at the time of settlement of this
case; the financial circumstances of the parties
at the time of the settlement; and the reasons for
the deferred equitable distribution payout and
the indemnification provisions.

(Practice Tip: These provisions clarify the need for
the recipient/spouse to receive deferred equitable distri-
bution payments for support purposes and the language
tracks the touchstones of Gianakas as reaffirmed by the
New Jersey Appellate Division in Schorr. The provisions
also underscore the need for the continued viability
of the indemnification provisions both with respect to
credit card debt and income taxes in the event of a bank-
ruptcy proceeding.)

Make Sure Downward Deviations from the Child
Support Guidelines are Documented by Child-
related Considerations

Counsel should never state in a property settlement
agreement that child support is waived or will be paid
below the guidelines, unless there is language in the
agreement supporting that result based upon specific
child-related considerations. These considerations may
include such concepts as carrying a substantial mortgage
in order to maintain an existing home for the benefit of
the children and their stability or, for example, the agree-
ment requires the payment of some other substantial
child-related expenses for which the payor might not be
otherwise responsible.

It is fundamental that the right to child support
belongs to the child and may not be waived by a custo-
dial parent.”” Even an explicit waiver agreement cannot
vitiate a child’s right to support.!! That fundamental
doctrine has been reiterated time and again by the courts,
most recently in Gotlib v. Gotlib."* Also note that Appen-
dix 1X-A (Consideration and the Use of Child Support
Guidelines) provides that the use of the guidelines are
to be applied as a rebutttable presumption establishing a
child support order, further indicating that the guidelines
must be applied in all actions in which child support is
being determined. The appendix further provides: “If
support guidelines are not applied in a specific case or
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the guidelines-based award is adjusted, the reason for the
deviation and the amount of the guidelines-based award
(before any adjustment) must be specified in writing on
the guidelines worksheet or in the support order.” Addi-
tionally Rule 5:6(a) indicates the guidelines may be modi-
fied and disregarded by the court only “where good cause
is shown.” Accordingly, the practitioner should make sure
the deviation is well documented in the agreement.

Putting the Case Through

If the case is settled on the day it is scheduled for trial
or presented to the early settlement panel, and has any
degree of complexity, counsel should not place the settle-
ment on the record and have the client testify. If ultimately
the client is dissatisfied with the settlement, he or she
will then assert the practitioner pressured him or her into
settling. Counsel should take notes and prepare a property
settlement agreement (or final judgment with stipulations);
have the client review it; and then put the case through
when the emotions have cooled and the client has had the
opportunity to review everything in the office.

In response to Entress v. Entress,"> the Supreme Court
adopted Rule 5:5-9, which permits a settlement to be
placed on the record and a judgment entered orally with
a contemporaneous written final judgment entered either
in the form set forth in Appendix XXV of the rule or in
another form as consented to by the parties. If the writ-
ten judgment is in the form provided by the appendix,
it is to be submitted as an amended final judgment of
divorce within 10 days. The rule should not be read as
requiring counsel to place the stipulations on the record
and have a judgment entered on the day of a matrimonial
early settlement program (MESP) or trial. The rule simply
provides a methodology, not a mandate.

That said, other than in the most simplistic of cases,
the client should be present to testify under oath (in
conformity with the terms of a properly drafted agree-
ment) that the settlement is entered into freely and
voluntarily, without duress or coercion; without influence
of any substances; and with a full knowledge and under-
standing of all of the terms and provisions; and that the
client is satisfied with the legal services provided. If there
are specific tradeoff terms, as discussed above, the prac-
titioner should take the time to make reference to those
terms in the examination of the client when obtaining
the assent of the client on the record.
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Draft Every Settlement Provision Agreement
With Clarity

Every provision in the agreement should be drafted
devoid of ambiguity or multiple interpretation. Whether
the agreement has been drafted by the adversary or
counsel, it should be read carefully with this question in
mind: “If you or another lawyer looked at the provisions
several years later in a post-judgment context, would they
be readily understood and subject to only one interpreta-
tion?” If the question cannot be answered affirmatively, the
language should be modified and clarified. When there are
formulas involved, do not hesitate to illustrate with hypo-
theticals and examples. The author has seen too many
agreements devoid of illustrations, which would have had
the effect of clarifying the terms well into the future.

Life Insurance

In most cases, spousal support and/or child support
protection is provided by life insurance policies. Matri-
monial attorneys should protect themselves against an
assertion that they should have implemented and moni-
tored this protection with a provision such as:

Wife (or husband) specifically understands
and acknowledges that her attorneys have no
responsibility and will not be monitoring the
status of life insurance coverage to be main-
tained by husband pursuant to the terms of this
Agreement, Wife accepting this responsibility as
her own. Wife further specifically understands
and acknowledges that her attorneys will not
be reviewing any of Husband’s life insurance
applications to confirm the accuracy of the
representations made therein, Wife accepting
this responsibility as her own.

End of the Case Checklist

One of the most important things to be done, and
one of the obligations often overlooked by matrimo-
nial attorneys, is to make sure every task necessary to
conclude the case is accomplished. A checklist should
be prepared and provided to the client and, if necessary,
to opposing counsel. The file should not be closed until
everything on that list is accomplished. At a minimum,
that may mean the preparation, execution and filing of
transfer deeds; and preparation, execution and filing
of IRC 408(d)(6) rollover orders, qualified domestic
relations orders (QDROs) or domestic relations orders
(DROs). In addition to making sure such orders are
executed and filed with the court counsel should make
sure they are filed with the implementing company or
governmental agency and that a letter has been received
from the appropriate entity acknowledging receipt of the
order and confirming that it is in appropriate form for
implementation.

If practitioners follow these recommendations they
will dramatically reduce the risk of a successful malprac-
tice claim. Keep in mind that the Supreme Court ruling
in Saffer v. Willoughby'* has provided an incentive for
plaintiffs’ attorneys to bring legal malpractice actions.
That case provides that “a negligent attorney is respon-
sible for the reasonable legal expenses and attorney
fees incurred by a former client in prosecuting a legal
malpractice action.””” While a practitioner cannot prevent
the action from being asserted, he or she can certainly
minimize the risk of a successful claim and, in some
instances, even defeat the claim in a summary judgment
proceeding. M

Mark Biel is the senior partner in Biel, Zlotnick & Feinberg,
P.A., in Northfield.
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Tweeting, Friending and Linking In:
Social Media Policies and Ethical Constraints
on Lawyers Using Social Media

by Jamie P. Clare and Randi W. Kochman

ocial networking has become increasingly popular

among attorneys and the general public. On Oct.

4, 2012, Facebook announced it had exceeded
one billion users, double the 500 million users it
reached in July 2010, and 10 times the number of users
it had in Aug. 2008. Facebook now boasts 600 million
mobile users. LinkedIn, the professional networking site
launched in May 2003, reports more than 225 million
users in more than 200 countries and territories. Twitter,
the micro-blogging site, administers 400 million tweets
per day.

The Rise of Social Networking Among Attorneys
and Resulting Ethical Implications

A Nov. 2012 survey by the American Lawyer reported
social networking technology is in use by 75 percent of
responding firms. Among them, LinkedIn is used by
90 percent, Twitter by 64 percent and Facebook by 61
percent. A total of 78 percent of AmLaw200 firms have
blogs or blogging attorneys.

Lawyers are using social media to uncover sometimes
critical, relevant evidence and information about their
cases, parties and claims in matrimonial and family law
litigation, as well as in personal injury, criminal and
employment matters. In acting as employers, lawyers
also use social media to aid them in hiring. Given the
predominance of social media use by the public and
among legal professionals, it is crucial that attorneys
understand the ethical constraints and legal ramifications
of its use. As employers and practitioners, attorneys must
be keenly aware of the pitfalls arising from their use of
social media or social networking sites.

Lawyers now face potential claims for ineffective
assistance of counsel and legal malpractice for failing
to conduct at least rudimentary Internet searches using
social media to investigate the factual underpinnings of
their cases or to discover pivotal information about the
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adverse party. In personal injury and criminal matters,
social media is utilized to screen potential jurors
concerning their views and truthfulness during the voir
dire process. Social media also has given rise to a plethora
of ethics complaints against attorneys, firms and those
they employ.

Consider the case of two New Jersey defense attorneys
whose paralegal used Facebook to ‘friend’ the plaintiff in a
personal injury action. The paralegal discovered the plain-
tiff was enjoying travel, dancing and other activities that
would tend to refute his claims regarding the seriousness
of his injuries. Believing they were zealously advocating
on behalf of their clients, and believing the information
their paralegal had obtained was available publicly, the
attorneys used the information garnered from Facebook to
their client’s advantage and settled the case.

Despite the excellent result counsel obtained, and
the District II B Ethics Committee’s conclusion the matter
did not state facts constituting unethical conduct, the
attorneys now find themselves the subject of a complaint
before the New Jersey Office of Attorney Ethics (OAE).
The complaint charged counsel with violating New Jersey
Rule of Professional Conduct (RPC) 4.2 for communicat-
ing with a represented party; RPC 5.3(a), (b) and (¢), for
failure to supervise a non-lawyer; RPC 8.4(c), for conduct
involving dishonesty in violation of ethics rules through
someone else’s actions or inducing those violations; and
RPC 8.4(d), for conduct prejudicial to the administration
of justice. In addition, supervising counsel is charged
with breaching RPC 5.1(b) and (c), which impose ethical
obligations on lawyers for the actions of attorneys they
supervise.

While the courts determine the OAE’s jurisdiction
over the matter, and the outcome of the case before the
OAE is by no means a certainty, the fact remains counsel
have become embroiled in litigation they may have been
able to avoid through implementation of a comprehensive
social media policy.'
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Amendment of the ABA Model Rules

The American Bar Association (ABA) has addressed
emerging technologies in its recent rule changes. In Aug.
2012, the ABA approved changes to the Model Rules
of Professional Conduct, including rules pertaining to
attorney competence, communications with a client and
confidentiality, and the use of technology in attorney
marketing. In general, the model rules have been clari-
fied and expanded, rather than overhauled, to account for
the advent of social networking.

Regarding competency, Model Rule 1.1 commands a
lawyer to provide competent representation to a client.
Competent representation requires the legal knowledge,
skill, thoroughness and preparation reasonably necessary
for the representation. Comment 8 to Rule 1.1 has been
specifically revised to include reference to “relevant tech-
nology,” as follows:

To maintain the requisite knowledge and
skill, a lawyer should keep abreast of changes in
the law and its practice, including the benefits and
risks associated with relevant technology, engage
in continuing study and education and comply
with all continuing legal education requirements
to which the lawyer is subject.

Simply put, a lawyer may not be providing compe-
tent or diligent representation if he or she fails to use
the Internet to search for potentially relevant informa-
tion about his or her case. Further, a current trend in
the courts is to impose an ethical duty on attorneys to
employ social media, for example, to locate a defendant
to effect service, to find impeachment evidence, to
research a potential juror’s litigation history or to discov-
er information concerning a potential transaction.?

With respect to confidentiality of information, the
ABA amended Model Rule 1.6 to add new Section 1.6(c),
which requires a lawyer to make reasonable efforts to
prevent the inadvertent or unauthorized disclosure of,
or unauthorized access to, information relating to the
representation of a client. Comment 18 to the model rule
explains, among other things, factors to be considered
in determining the reasonableness of the lawyer’s efforts
to preserve confidentiality. These factors include, but
are not limited to, the sensitivity of the information, the
likelihood of disclosure if additional safeguards are not
employed, the cost of employing additional safeguards,
the difficulty of implementing the safeguards and the
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extent to which the safeguards adversely affect the
lawyer’s ability to represent clients (e.g., by making a
device or important piece of software excessively difficult
to use). Comment 18 continues, however, with the caveat
that whether a lawyer may be required to take additional
steps to safeguard a client’s information to comply with
other laws, such as state and federal laws that govern data
privacy or that impose notification requirements upon
the loss of, or unauthorized access to, electronic informa-
tion, is beyond the scope of the rules.

Attorneys must use, and are required to advise their
clients to use, secure channels to communicate to avoid
the inadvertent disclosure of privileged or confidential
information and case strategy in whatever medium they
choose to communicate. Lawyers must be diligent to
prevent against disclosures by refraining from blog-
ging or posting on social media information that may
be construed as privileged or confidential, or concerns
strategy. Attorneys, likewise, must avoid employing
or disclosing privileged or confidential information in
marketing materials posted on social media in violation
of the model rules. By way of example, Model Rule 1.6,
Comment 19, provides, in pertinent part, when transmit-
ting a communication that includes information relating
to the representation of a client, the lawyer must take
reasonable precautions to prevent the information from
coming into the hands of unintended recipients.

The ABA also amended Rule 1.18 pertaining to duties
to a prospective client, Rule 7.1 regarding communica-
tions concerning a lawyer’s services, Rule 7.2 pertaining
to attorney advertising and Rule 7.3 concerning direct
contact with prospective clients to account for technolog-
ical innovations and the use of social media. In general,
the comments to these rules have been broadened to
embrace electronic communications and social network-
ing. Attorneys should review the rules and comments,
and the corresponding New Jersey RPCs, to avoid ethi-
cal breaches involving competency, confidentiality, false
advertising and the unintended creation of attorney-client
relationships through the use of social media.

Recent Legislation Regarding Social Media

In May 2013, the New Jersey Assembly passed a
revised social media privacy bill barring employers from
forcing current workers or job applicants to disclose user
names and passwords for social media sites. The measure
has yet to be approved by the New Jersey Senate, but it is
expected to pass without objection in its current form.
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The revised bill no longer gives employees a private

cause of action for violations of the statute and allows
employers to investigate compliance with applicable
laws, regulations and reports of work-related misconduct
when employers receive specific information concerning
a personal social media account. Under the revised bill,
employers may also access and use information about
employees and applicants found in the public domain
and may require workers to disclose whether they have a
personal social media account.

Presently, seven states have enacted laws that
prohibit employers from demanding access to personal
social media accounts, and dozens more have introduced
similar legislation. Although New Jersey employers may
be permitted to inquire about employee social media
accounts, they should be cautious when using informa-
tion obtained from those sources in making hiring and
disciplinary decisions, in light of successful claims
by employees for discrimination, invasion of privacy,
violations of the National Labor Relations Act, Stored
Communications Act and related state laws. For the same
reasons, employers should not access a private, password-
protected, social media or email account.’

The Social Media Policy

Social media policies may protect firms and their
employees from claims, assist in avoiding ethical breach-
es and protect firm clients from similar claims. As with
all handbook materials, a firm should be able to clearly
establish it adopted, distributed and received acknowl-
edgements of receipt of its social media policy.

A social media policy should, at the outset, alert the
firm’s members, associates, paraprofessionals and staff to
the variety of adverse consequences that can arise from
the misuse of social networking, including the creation of
unintended attorney-client relationships, contrary posi-
tions advocated against the firm or its clients, disclosure
of sensitive or confidential information, copyright viola-
tions, violations of the Rules of Professional Conduct
and potential damage to the firm’s reputation. The policy
should identify clearly all social networking activity to
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which the policy applies, both inside and outside of the
office, and prohibit attribution of postings placed on
social networking sites to the firm or the implication such
postings are endorsed or written by the firm. The policy
also should incorporate by reference a firm’s existing
email, voicemail, Internet, harassment, equal opportunity
and confidentiality policies.

An effective policy will allow limited use of the
firm’s information technology (IT) systems to access
social networking, provided the use does not interfere
with or impact normal business operations. The policy
should require employees to comply with all firm poli-
cies, not compromise the security or reputation of the
firm and not burden the firm with unreasonable costs.
The policy also should require anyone participating in
a social network to be responsible to read, understand
and comply with the site’s terms of use. Importantly, the
policy must contain a comprehensive list of guidelines
for the content of all postings on social media sites and
identify an individual or member of the firm to whom
questions regarding the content of any posts should
be brought. A law firm’s social media policy also must
prohibit ‘pretexting,’ or posing as a confidante or as one
who is seeking a genuine social or business relationship
to obtain information, as this poses the significant ethical
and legal implications previously discussed.

Advances in social media and technology have made
the practice of law both more efficient and more complex.
Employers and firms utilizing social media must famil-
iarize themselves with all relevant ethical rules and
authorities to ensure compliance and to avoid involve-
ment in unintended litigation. A well-drafted social
media policy is crucial, and can protect a firm by safe-
guarding its confidential business and client information
and ensuring attorneys are properly guided regarding the
appropriate interplay between the use of social media
and the practice of law. H

Randi W. Kochman and Jamie P. Clare are members of
Cole Schotz.
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Endnotes

1. See Office of Attorney Ethics v. Adamo and Robertelli, Supreme Court of New Jersey, District
XIV Ethics Comm., XIV-2010-048E & -0485E.

2. See Levitt and Rosch, Duty to Google Questioned, ALI/ABA Newsletter, Nov. 19, 2007
and cases cited; see also Johnson v McCullough, 306 SW.3d 551 (Mo. banc 2010)(“Litigants
should not be allowed to wait until a verdict...to perform a Case.net search for jurors’
prior litigation history...the search could also have been done in the final stages of jury
selection....”). New Jersey lawyers may obtain the voir dire list from the court clerk 10 days
before trial. R. 1:8-5.

3. See, e.g, Pietrylo v. Hillstone Restaurant Group, Docket No. 2:06-cv-05754 (D.N.J. 2008).
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Ethical Divorce Financing: A Guide for Practitioners
by Corrie Sirkin

hird-party divorce funding firms can provide an

option for clients to level the legal playing field

and prevent a disparity in income from impacting
their results. Spouses need not remain financial hostages.
Third-party divorce lenders can advance clients money
to pay legal bills, expert fees and living expenses
in exchange for an interest in their ultimate divorce
settlement,' which is something attorneys are specifically
prohibited from doing pursuant to the New Jersey
Rules of Professional Conduct.? Obtaining third-party
divorce funding can, therefore, remedy an imbalance of
power; place litigants on more equal footing; dissuade
the moneyed spouse from dragging out proceedings;
and, incentivize settlement in ways not previously
considered possible.” On the other hand, having access
to additional funds may provide some spouses with the
financial ability to attempt to punish the other spouse by
prolonging the divorce.

Unlike typical financing firms, third-party divorce
funding firms do not usually look at the borrower’s
income and credit score. Rather, they look at the
borrower’s marital asset pool and likelihood of success
when making their decision to lend. In addition, some
lenders review the record of the borrower’s divorce
attorney.* Also unlike typical forms of financing, those
borrowing from third-party divorce funding firms are not
required to make monthly or periodic payments during
the pendency of the divorce litigation. Rather, the lender
is paid in full at the conclusion of the case, from the
borrower’s settlement proceeds.

The typical client for a third-party divorce funding
firm is an unemployed, non-moneyed female spouse who
is raising small children.” The moneyed spouse typically
owns a business with a subjective value; has offshore
holdings; has illiquid assets; or, is hiding assets.® Spouses
of doctors, hedge fund or finance company managers and
accounting partners are some prototypical clients.” In
these types of complicated cases, reaching a fair divorce
settlement may depend on the non-moneyed spouse’s
ability to engage a business valuation expert, forensic
accountant or private investigator. In addition, the
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moneyed spouse in these types of cases may try to pres-
sure the non-moneyed spouse into accepting an unfavor-
able settlement by withholding support, cancelling access
to accounts and credit or refusing to pay bills; in effect,
trying to blackmail the non-moneyed spouse into accept-
ing a settlement.® Similarly, the moneyed spouse may try
to delay litigation and/or enforcement by changing attor-
neys; filing unnecessary motions; requesting adjourn-
ments; or, refusing to appear at hearings.

Moreover, spouses without control of marital assets
often have no idea how they are going to pay their daily
expenses pending a divorce, let alone a hefty retainer. It
can be difficult to obtain a proper pendente lite support
award when a client has no information regarding the
marital expenses. That said, some of the more traditional
divorce funding sources, such as loans from friends and/
or family, may be looked upon skeptically by the court,
which might wonder whether the loans will actually have
to be repaid.

New Jersey Ethics Opinion 691, which pertains
specifically to personal injury cases but can be applied
in the divorce context as well, advises that a lawyer may
ethically refer a client to a third-party ‘factor’ or lender,
with some important caveats. For instance, the commit-
tee’s advisory opinion specifically states that it should
not be “construed as sanctioning this or any other related
business activity.” The opinion also requires that the
lender “neither provide legal advice nor seek to control
the direction of the litigation” as conditions precedent. In
other words, counsel must not allow his or her respon-
sibility to the client to be diluted in any way.' Also
required is that lender documents executed by the client
contain an acknowledgement and agreement to place the
assigned amount in escrow at the time of settlement and
forward that amount directly to the lender, and that the
items subtracted to arrive at a net settlement amount be
clearly listed. Finally, any risk of insufficient net settle-
ment proceeds must fall on the lender alone.

New Jersey statutes do not specifically regulate third-
party litigation funding in the context of divorce. There-
fore, attorneys referring clients should choose a lender
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who engages in the best practices of the industry. First,
the lender should comply with each state’s usury cap and
Federal Truth in Lending Laws," as a major criticism of
this industry is its unusually high interest rates of up to

480 percent APR.'* Moreover, some courts have refused
to uphold third-party divorce funding contracts,”” which
could expose an attorney and/or law firm to potential
litigation regarding the disbursement of monies in escrow
after the underlying divorce is settled.

Second, the attorney and/or law firm should not
allow a lender to influence litigation in any way. Another
common criticism of third-party divorce funding is that
the lender may interfere with litigation or attempt to
direct the divorce proceedings.'* Most times, however,
the interests of the client and third-party lender are the
same: to maximize the settlement and minimize the
costs. Another risk is the attorney being swayed by his
or her ongoing or repeat relationship with a third-party
divorce funding firm. Attorneys must be cognizant of
these possibilities and make sure the client’s interests are
placed at the forefront at all times.

There is also the potential for a conflict of interest
when any third party compensates an attorney. The Rules
of Professional Conduct prohibit lawyers from accepting
compensation from third parties without the informed
consent of the client.”” Lawyers must also be careful
not to allow a third party to interfere with “the lawyer’s
independence of professional judgment or with the
lawyer-client relationship.”'® Finally, the attorney must
protect the confidentiality of information disclosed'” and
“exercise independent professional judgment and render
candid advice.”® Whether funded by the client or a third
party, the attorney should discourage unnecessary spend-
ing and encourage reasonable settlement.

Additionally, best practices require that attorneys and
law firms exercise caution regarding the attorney-client
privilege when dealing with third-party divorce funding
firms. The attorney-client privilege may not attach to
documents and information provided to the third-party
lender. The Rules of Professional Conduct require that a
lawyer “shall not reveal information relating to the repre-
sentation” unless the client consents after consultation.'
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Moreover, “[t]he attorney must ensure that the client fully
understands the risks of disclosure of such information,
including the possible loss of the attorney-client privilege,
before securing the client’s authorization to disclose
information the financial institution may require in order
to assess the risk of the transaction.”” In New Jersey, the
attorney-client privilege rule provides that communica-
tions between lawyer and client in the course of relation-
ship and in personal confidence are privileged, including
those made through “necessary intermediaries and
agents.””! Therefore, disclosures to third-party divorce
funding firms may be privileged. Nevertheless, attorneys
should provide lenders with information that would be
discoverable by the adverse party.*

Finally, New Jersey’s work product doctrine may
apply to information provided to third-party divorce
funding firms, as they are “prepared in anticipation of
litigation or for trial.”>* The standard for disclosure in
New Jersey is that work product need only be disclosed
if the other side is “unable without undue hardship to
obtain the substantial equivalent of the materials by other
means.””* In most divorce lender situations, the client is
the non-moneyed spouse and, therefore, does not have
access to much information regarding the parties’ assets.
Therefore, work product doctrine concerns may be more
applicable to attorneys and law firms in states with case
law and statutes that are less robust than New Jersey’s
when it comes to protecting privileges.

Considering the foregoing, third-party divorce fund-
ing firms can provide an invaluable service to clients
who cannot obtain traditional litigation funding, but
have substantial potential settlements. Nevertheless, the
Supreme Court of New Jersey has not explicitly ruled
on the validity of third-party litigation funding in the
divorce context, so attorneys should be ever mindful of
the Rules of Professional Conduct when recommending it
to their clients. H

Corrie Sirkin is an associate with Lesnevich & Marzano-
Lesnevich, LLC, which has clients who have a lending
relationship with BBL Churchill Divorce Financing.
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Managing Discovery Costs in the Information Age

by Susan M. Usatine

"|" oday, litigators are facing an emerging lexicon
of new words, terms, and acronyms, such as
de-duping, inaccessible data, and ESI. The days

of transfile boxes filling law firm war rooms and ‘eyes-
on’ document reviews have made way for terabytes of
electronically stored information (ESI) and technology-
assisted review (TAR). As a result, e-savvy litigators
who grasp the new technology’s impact on strategy, and
even trial outcomes, are positioned to limit their clients’
e-discovery costs. This article proposes three steps
litigators can employ to build a cooperative and largely
transparent e-discovery process that ultimately reduces
collection, review, production, and hosting costs while
still producing quality results.

Developing a Quality e-Discovery Process
Litigators should familiarize themselves with The

Sedona Conference’s (TSC) recommendations and

guidelines. TSC is a nonprofit, 501(c)(3) research and

educational institute dedicated to the advanced study
of law and policy in the areas of antitrust law, complex
litigation, and intellectual property rights, and as such, is

a leading resource in the e-discovery world. Specifically,

TSC’s Commentary on Achieving Quality in the e-Discovery

Process lists four considerations useful in the development

of a quality e-discovery process.! These considerations

are as follows:

1. Failure to employ a quality e-discovery process can
result in the failure to uncover or disclose relevant
evidence, which can affect the outcome of litigation.

2. Aninadequate e-discovery process may allow privi-
leged or confidential information to be inadvertently
produced.

3. Procedures that measure the quality of an
e-discovery process allow timely course corrections
and provide a greater assurance of accuracy.

4. A poorly planned e-discovery effort can also cost
more if the deficiencies require that e-discovery be
redone.”

Given these considerations, there are three steps
every litigator can take to develop an e-discovery process
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that will produce quality results and increase the likeli-
hood the client will prevail on a motion to shift e-discov-
ery costs.

Step One: Protect (and Get) What is Needed:
Containing Collection Costs

As all litigators know, preserving, identifying, and
collecting information today is more complicated than
it was 10 years ago. It does not help that the court rules
governing discovery have not evolved as quickly as tech-
nology. Currently, New Jersey’s discovery rules largely
mirror the Federal Rules of Civil Procedure (FRCP),
which prescribe the procedure for obtaining discovery,
including e-discovery in the federal courts. These federal
rules include:

* FRCP 16: pretrial conferences, scheduling, and
management,

* FRCP 26(f): discovery, duty of disclosure;

» FRCP 33: interrogatories, options to produce busi-
ness records;

* FRCP 34: production of documents, ESI,

e FRCP 37(D): failure to make disclosures, ESI, and
good faith; and

* FRCP 45(d): subpoena practice.

In New Jersey, the laws governing ESI collection,
obligations, and best practices are substantially similar
to the aforementioned federal rules. The New Jersey rules
include:

* Rulel:9-2: subpoenas;

* Rule 4:10-2(a): scope of discovery;

* Rule 4:10-2(f): claims that ESI is not reasonably
accessible;

* Rule 4:10-2(g): limitations on frequency of discovery;

* Rule 4:17-4(d): option to produce business records,
including ESI, in response to interrogatories;

* Rule 4:18-1: production of documents and ESI;

* Rule 4:23-6: failure to make discovery, sanctions; and

* Rule 4:5B-2: providing that in most cases the pretrial
judge may conduct a case management conference if
it appears the conference will, among other things,
address issues relating to ESI discovery.
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Based on the rapid increase in technology and its
relationship to both the federal and state rules, build-
ing an effective and defensible e-discovery process will
largely depend on the litigator’s active participation in all
phases of ESI discovery. Thus, actively participating in
the identification and preservation of ESI is the first step

in establishing the defensibility of an e-discovery process,
in addition to being a critical component of ESI motion
practice (such as motions for protective orders, to compel,
and/or to shift costs). ESI's dynamic nature requires that
counsel act quickly and intentionally to preserve/identify
potentially relevant ESI. Satisfying the preservation obli-
gation and timely suspension of automatic purge/archive
procedures requires counsel’s understanding of the
nature of the action and the types of records (email, data-
bases, word processing files, calendars, and spreadsheets)
that are subject to preservation. At the inception of the
case, or when litigation becomes reasonably foreseeable,
counsel should consider the following:

* the characteristics of the client’s current computer
system and the system at the time of relevant events;

* the physical location of ESI, including: 1) user-
controlled data, including hard drives, flash drives,
smartphones, CDs, DVDs, personal laptops, and
email accounts; and 2) corporate-controlled data,
including server-based shared (structured and
unstructured) data and email files, custom (account-
ing, purchasing, and client relationship management)
systems on local networks and the cloud;

* the accessibility of the ESI, including: 1) active

data (for instance, a hard drive), which is the most

accessible, 2) near-line data (such as CD-ROMs), and

3) offline storage archives (for example, removable

optical disks). Less accessible data includes: 1)

back-up tapes (sequential access devices are largely

unorganized), and 2) erased, fragmented, or damaged
data (data retrieval is not always achievable and
requires significant processing); and

* defining the goals of filtering, applying the filter, and
testing the outcome.

Finally, counsel should be actively involved in deter-
mining answers to the following questions: 1) Who will
conduct and document the ESI collection? Will it be
the client, information technology (IT), and/or a third
party?; 2) Will the client, IT, or a third party conduct the
collection remotely or onsite?; and 3) Will it be a targeted
collection, or will it be a staged collection?
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It is important for counsel to remember that all of
the ESI decisions should be documented, and largely
disclosed to opposing counsel.

Step Two: Manage a Quality Review and

Production
Efficient ESI review and production requires a

defensible process that is led by an attorney who under-

stands: 1) the complexities of ESI, and 2) that the best
practice for counsel to follow is cooperation with oppos-
ing counsel and transparency regarding the steps taken
to preserve and produce ESI. Many New Jersey judges
have endorsed TSC’s cooperation proclamation, which
acknowledges cooperation in discovery is consistent
with zealous advocacy.” The proclamation unequivocally
states, “[t|he effort to change the culture of discovery
from adversarial conduct to cooperation is not utopian.

It is instead, an exercise in economy and logic.” In

short, the proclamation interprets the FRCP pertaining

to e-discovery as a mandate for counsel to act coopera-
tively, a proposition supported by case law indicating the

Judiciary’s agreement with this principle.” Methods to

accomplish cooperation include:

1. utilizing internal ESI “point persons’ to assist counsel
in preparing requests and responses;

2. exchanging information on relevant data sources,
including those not being searched, or scheduling
early disclosures on the topic of ESI;

3. jointly developing automated search and retrieval
methodologies to cull relevant information;

4. promoting early identification of form or forms of
production;

5. developing discovery budgets based on proportional-
ity principles; and

6. considering court-appointed experts, volunteer
mediators, or formal alternative dispute resolution
(ADR) programs to resolve discovery disputes.
Indeed, counsel’s failure or refusal to cooperate

violates what TSC recognizes as a lawyer’s twin duties

of loyalty: acting as a zealous advocate for clients while
fulfilling his or her professional obligation to conduct
discovery in a diligent and candid manner.

Similarly, the cooperative and largely transparent use
of TAR can greatly reduce review and production costs
while producing predictable quality results. For these
reasons, counsel should consider using TAR to assist
in identifying potentially responsive material through
automated searches and protocols designed by counsel,
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de-duping identical or near identical ESI, and eliminating
from the data set irrelevant file types, including obviously
irrelevant SPAM.

Furthermore, counsel can take additional steps
to manage e-discovery reviews and productions.
For instance, counsel should employ quality control

measures to ensure the consistency between reviewers
throughout each stage of the review. In addition, defen-
sibly minimizing the number of records being reviewed
for privilege leads to a more efficient cost-effective review,
since the privilege review is generally more nuanced
than the responsiveness review. Counsel should consider
filtering file extensions, document sources, keyword
searches, metadata, and any internal designations of
privilege to automatically designate these records as
potentially privileged. Finally, counsel should thoroughly
consider implementing a Federal Rule of Evidence 502
clawback order or similar protocol.®

Step Three: Motions to Accomplish Cost Savings

Litigators in New Jersey should be aware of Judge
Michael A. Hammer’s decision in Juster Acquisition Co.,
LLCv. N. Hudson Sewerage Auth.,” the seven-part Zubulake
v. UBS Warburg, L.L.C.® test, and, more generally, the
doctrine of proportionality. Generally speaking, coun-
sel seeking to limit discovery must establish that the
requesting party’s requests are “unduly burdensome,”
and, as a result, the scope of the requests should be
narrowed and/or the cost of collection should be shifted,
in whole or in part, to the requesting party. Discovery of
ESI, as provided in Rule 34, is specifically limited by Rule
26(b)(2)(B), which provides, in pertinent part:

A party need not provide discovery of [ESI]
from sources that the party identifies as not
reasonably accessible because of undue burden
or cost. On motion to compel discovery or for a
protective order, the party from whom discovery
is sought must show that the information is not
reasonably accessible because of undue burden
or cost. If that showing is made, the court may
nonetheless order discovery from such sources if
the requesting party shows good cause, consid-
ering the limitations of Rule 26(b)(2)(C). The
court may specify conditions for the discovery.’

Briefly stated, Rule 26(b)(2)(C), referred to as the
proportionality rule or proportionality doctrine, requires
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the court limit discovery in a proportional manner if it
determines the discovery sought is unreasonably cumula-
tive, duplicative, or can be obtained from another source
that is more convenient, less burdensome, or less expen-
sive.'” In short, in these situations the burden or expense
of the proposed discovery outweighs its likely benefit
considering the needs of the case, the amount in contro-
versy, the parties’ resources, the importance of the issues
at stake, and the importance of the discovery in resolving
the issues.

Juster Acquisition Co., LLC v. N. Hudson Sewerage
Auth." is a recent decision illustrating the importance
of knowing the ins and outs of a client’s data in the
context of a motion for a protective order and/or to shift
e-discovery costs. Specifically, in this multi-million dollar
breach of contract case, Juster Acquisition Company
submitted a request for production to North Hudson
Sewerage Authority (NHSA) that included 49 requests for
documents and a list of 67 proposed search terms.'? In
response, NHSA sought a protective order and claimed
the search terms were overly broad and likely to produce
results duplicative of the 8,000 pages of documents
NHSA had previously produced.” In the alternative,
NHSA sought an order shifting the costs of the new
searches to Juster.

Judge Hammer denied NHSA’s motion for a protec-
tive order due to NHSA’s failure to present any facts,
analysis, or sufficient legal authority to support its claim
that the proposed new search terms were unreasonably
cumulative and/or duplicative given the nature of the
dispute.'* Furthermore, Judge Hammer denied NHSA’s
motion to shift fees to Juster due to NHSA’s failure to
meet its burden of demonstrating the requested data was
inaccessible, such as by alleging the backup data tapes
were erased, fragmented, or damaged.” Instead, “by
asserting that it has hired an outside vendor to perform
the word searches, NHSA acknowledged that the ESI is
accessible.”'

Moreover, Judge Hammer also analyzed the facts
presented by the motion under the seven-part propor-
tionality test in Zubulake v. UBS Warburg, LLC."” Specifi-
cally, these seven factors include:

¢ the extent to which the request is specifically tailored
to discover relevant information;

¢ the availability of such information from other
sources;

* the total cost of production, compared to the amount
in controversys,
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* the total cost of production;
* the relative ability of each party to control costs and
its incentive to do so;
* the importance of the issues at stake in the litigation;
and
* the relative benefits to the parties of obtaining the
information.'®
In utilizing this test, the court found the balance of
the factors fell in Juster’s favor, particularly because the
alleged cost of running the keyword searches and elimi-
nating duplicates was approximately $6,000 to $16,000
in a multi-million dollar contract dispute.’® Accord-
ingly, it is apparent from this precedent that when filing
motions to accomplish discovery cost savings, counsel
should be prepared to provide detailed information
regarding the accessibility of the requested information
and the corresponding cost and burden associated with
providing it.

Key Takeaways

Magistrate Judge Andrew J. Peck, of the United States
District Court for the Southern District of New York,
states: “Counsel must be competent and must cooperate
with each other to cost-effectively preserve and produce
ESL"? Efficiency in this arena can only be accomplished
by litigators who actively manage ESI preservation,
collection, and review. While it is beyond cavil that tech-
nology is what caused the ESI explosion, e-savvy counsel
realize that technology is also the best tool to tame the
ESI beast. H

Susan Usatine is a member of the Cole, Schotz, Meisel,
Forman & Leonard, P.A. litigation department.
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