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OUTGOING CHAIR’S COLUMN

What’s Important in Family Law Today
by John DeBartolo

This volume of the New Jersey Family Lawyer
contains two very engaging sections. First,
there is an interview with four assignment
judges from throughout the state. Significantly,

each has sat as a trial judge in the family part.This inter-
view gives insight into the unique daily challenges
administering the court system presents to assignment
judges. Although each knows firsthand the important
role our family courts play in the lives of our citizens,
he or she must balance the competing needs of the
other divisions in allocating precious resources. I thank
Judges Graham Ross, Linda Feinberg,Valerie Armstrong
and Eugene Serpentelli for their time and insight. Per-
haps the interview will make us a little more sympa-
thetic as we grumble about the perceived inadequacies
of the system and the chronic unmet demands for per-
sonnel and resources in the family part. Perhaps, also,
the administrators, policymakers, legislators, and free-
holders will take heed and recognize the demands
proper administration of the family part places upon
judges, staff, and the physical plant, and they will make
the necessary budgetary allocations.

Second, the issue of college, or more precisely,
responsibility for the college education of children of
divorced and separated parents, is examined. As every
practitioner knows, the payment of college expenses is
one of the most vexatious issues in divorce and post-
judgment cases. Tuition, room and board, books, sup-
plies, and fees have skyrocketed at private and public
colleges and universities. What may have been a little-
discussed provision of a property settlement agreement
years ago has come back to haunt many a parent. An
agreement to pay for college in accord with each par-
ent’s then-financial ability after exhaustion of all avail-
able financial aid is not an easy provision to be analyzed
and applied by a court years after the fact. Remarriage,
the birth of subsequent children, workforce downsiz-
ing, and economic difficulties cause many parents to
claim they have limited or no ability to contribute to a
child’s college education, despite the child’s academic

achievements and potential. Addi-
tionally, with the accessibility and
popularity of post-graduate educa-
tion, could parents be responsible
for that expense as well? 

Also explored are issues concern-
ing parental alienation and its rela-
tion to contribution; jurisdictional
issues regarding contribution toward

college;and the use of 529 plans and similar savings vehi-
cles to assist in funding educational expenses.

Those of us with college-age children know what an
exciting, bewildering, and stressful time it is for a young
woman or man choosing a college.We owe it to our chil-
dren to avoid increasing the stress with parental battles
over who will pay.The cost of legal fees for one contested
motion frequently exceeds the cost of the student’s tuition
for that semester.Simply reciting the criteria of Newburgh
v.Arrigo1 without some financial planning may no longer
be enough in our property settlement agreements.

Much attention has been given to marital lifestyle in
settling and trying cases,which begs the question:Does-
n’t marital lifestyle include educational planning for the
children and concomitant sacrifices by both parents?
We must explore new and creative ways to avoid future
disputes when we negotiate property settlement agree-
ments and try cases. Effective use of 529 plans, educa-
tional savings plans,payroll deduction plans, invasion of
IRAs for educational expenses, and use of home equity
loans, are only a few of the options available.

Finally, I note that I write this column shortly after the
decision of the New Jersey Supreme Court in Weishaus
v.Weishaus.2 Upon learning of the grant of certification
by the Court, the officers of the Family Law Section
requested, and received, permission from the New
Jersey State Bar Association Executive Board to move for
admission as amicus curiae. The Court granted our
motion to file a brief and present oral argument. Bonnie
Frost, first vice president of the section, and I authored a
brief on behalf of the section. Bonnie is an exceptional



■ Clarifies that a power of attorney does not generally
give the attorney-in-fact the authority to make gifts of
the principal’s property

■ Revises and codifies arbitration practices and
agreements

■ Establishes the “Commission to Review Criminal
Sentencing;” and provides the NJSBA with
representation on the Commission

■ Concerns workers’ compensation for occupational
disease claims and workers’ compensation benefits
rates for surviving dependents

■ Clarifies the fee schedule for certain service of process
fees in the Special Civil Part

■ Allows release of Administrative Office of the Court
records concerning domestic violence to the surrogate
in adoption proceedings

■ Provides that information about the location of a
shelter for victims of domestic violence shall not be a
public record

■ Validates certain marriages solemnized by persons who
were not authorized to solemnize marriages

■ Provides for instruction for elementary, middle, and
high school students in the dynamics of domestic
violence and child abuse

■ Allows fiduciaries to employ and compensate
accountants from fiduciary funds and permits certain
out-of-state banks to be treated similarly as New
Jersey banks

■ Permits property owners to waive requirements for
certain land surveying work

■ Exempts rentals between closely-related business
entities from the sales and use tax.

The power of your dues dollars

N e w  J e r s e y  S t a t e  B a r  A s s o c i a t i o n

• Vigorously opposing the $75 attorney assessment to bailout
high-risk specialty doctors and reimburse medical students
for their student loans.

• Advocating new uniform laws, including the Uniform
Mediation Act, and the Uniform Probate Code.

• Urging legislative reform in the area of legal guardianship,
adverse possession and federal Medicaid compliance.

• Supporting the creation of a Business Part in the Law
Division of the New Jersey Superior, as well as legislation to
reduce court transcript fees in municipal court, and to create
a municipal court conditional discharge program.

• Advocating reform to New Jersey’s verbal threshold and
automobile insurance laws.

• Promoting legislation to add a new cause of action for 

divorce based on irreconcilable differences, as well as
working on legislation concerning child support, adoption,
genetic testing and the payment of college education
expenses by divorcing spouses.

• Pursuing legislation that ensures consumer protection by
regulating home improvement contractors.

• Advancing legislation that creates a restrictive driver’s license
program for DWI offenders in limited circumstances.

• Monitoring charitable immunity legislation, land use and
workers’ compensation bills.

• Promoting legislation to establish an Administrative Law
Judges Retirement System.

• Encouraging a sound fiscal budget for the Judiciary, Legal
Services of New Jersey and the Office of Public Defender.

This year, the NJSBA successfully lobbied for passage of new laws
important to lawyers and their clients, including legislation which…

In addition to these new laws, the New Jersey State Bar Association is working on these critical issues:
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writer,and our success in this matter
is due in large part to that brief. I
thank her for her time and effort.

Our position was very clear and
direct; it is unnecessary to require a
stipulation, or judicial finding, of
marital lifestyle in settled cases.We
argued that focusing on only one of
the alimony factors in a settled case
was inappropriate and counterpro-
ductive to the settlement process,
and to the future financial status of
dependent spouses.We emphasized
the complex, emotional, and multi-
faceted process involved in most
settlement negotiations. Finally, we
alerted the Court to the increased
cost and aggravation to litigants
that lifestyle stipulations and hear-
ings cause.

On November 17,2003, the argu-
ment took place before the entire
Court. Pursuant to the NJSBA
bylaws and rules, the president
speaks on behalf of the association
and is designated to appear and
argue the association’s position in
amicus matters before the courts.
Karol Corbin Walker graciously
acceded her role of advocate to the
chair of the section. I am most
appreciative of Karol’s actions; this

was a case that needed to be argued
by a family lawyer.

Approximately a dozen mem-
bers of the section attended the
argument. Candidly, I was as appre-
hensive of how my oral argument
would be perceived and critiqued
by my colleagues, as I was about
how it would be received by the
justices. The justices asked many
questions that demonstrated they
had read and considered the issues
briefed. There was no doubt that
each and every justice recognized
the impact that Crews v. Crews3 has
had on the daily practice.

In a recent volume of the New
Jersey Family Lawyer, Editor-in-
Chief Mark H. Sobel wrote that the
grant of certification signaled to him
that the Court did care about “life in
the trenches.” Indeed, the message
from the bench that day was that
each and every justice cares about
this practice and the families we
serve. The decision of the Court to
revisit Crews and permit trial courts
to approve consensual support
agreements without rendering mari-
tal lifestyle findings adopted our
fundamental argument.We are very
pleased.

The opportunity to appear and
argue the underlying policy consid-
erations on behalf of the organized
bar in such an important case is a
unique professional opportunity.
However, I do not take any person-
al glory in the event, and I hope
readers of this publication do not
view this column as a self-congratu-
latory missive. My appearance was
simply due to the luck of the draw;
I happened to be chair of the
section at the time.There are literal-
ly hundreds of members of the
section and the association who
could have eloquently argued our
position. Indeed, the arguments
made by me were hardly original;
rather, they represented the
thoughts, concerns, and analysis I
have heard and debated with fellow
family lawyers in the three and one-
half years since the opinion in
Crews. My role that morning was to
bring to the Court the concerns of
the thousands of members of this
section and the NJSBA. I stress that
the opportunity presented to me is
a direct result of involvement with
this association and section.

Anyone who reads this publica-
tion, who practices family law, and
who wants to become involved,
stands as equal a chance of some-
day appearing before the Court
and arguing on behalf of this asso-
ciation.After all, if a lawyer from a
small firm in Red Bank can do it,
so can you. Become more active;
write articles for the Family
Lawyer or New Jersey Lawyer
Magazine; serve on your county
bar association family law com-
mittees; join the young lawyers
group of this section; ask to join
the executive committee. As
cliché as it sounds, the future of
this section is in your hands. As
the old lions move on, young ones
must step up.You can and should
contribute to your profession and
make a difference. ■

ENDNOTES 
1. 88 N.J. 529 (1982).
2. 180 N.J. 131 (2004).
3. 164 N.J. 11 (2000).
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The ability of a matrimonial
practitioner to include
within a divorce complaint
various tort claims seeking

financial relief was firmly estab-
lished by the New Jersey Supreme
Court determination in Tevis v.
Tevis.1 That decision effectively pro-
vided another arrow in the quiver
of the divorce lawyer.The inclusion
of tort claims within a matrimonial
action for such legitimate griev-
ances as the assault by one spouse
on another effectively and appro-
priately raised the stakes in a matri-
monial action as one party saw its
potential equitable distribution
diluted by the potential recovery by
the victim of the tort within the
divorce action.

As with all strategic advantages
in our adversarial system, the enve-
lope was then pushed to the limit
as lawyers sought to obtain what
was perceived as an additional
strategic advantage by having these
marital tort claims tried before a
jury rather than a judge. That addi-
tional strategic advantage was, in
theory, approved by the Supreme
Court in Brennan v. Orban,2 allow-
ing the tort case to be heard by a
jury under certain facts.

There have been few (if any) jury
trials of these issues subsequent to
the decision in Brennan, as most
trial courts have utilized the doc-
trine of ancillary jurisdiction to keep
the tort claim within the family part
under the court’s power “to dispose
of ancillary legal claims and award
monetary damages.”3 However, there

still exists both the threat of a jury
and, more importantly, the signifi-
cant strategic advantage of asserting
monetary claims for bad acts within
the confines of a divorce litigation.

It would seem that the inclusion
of such Tevis claims in a divorce
action was essentially a riskless
strategic advantage, since it carried
with it the threat of substantial
financial penalties with very little
concomitant risk to the party alleg-
ing such a tort.As a result, a review
of complaints over a period of years
would reveal the inclusion of what
could be considered less than sub-
stantial tort claims. Intuitively, attor-
neys and ultimately the court began
to sense that the insertion of such
claims had little to do with the actu-
al commission of a tort, and much
to do with the strategic imperative
of filing such a claim to exert lever-
age in the matrimonial action. The
risk/reward ratio of filing such a
claim in light of an extremely
insightful opinion in Borchert v.
Borchert4 requires a re-evaluation

of that strategy.
In Borchert, the defendant-hus-

band (in his counterclaim) includ-
ed six counts alleging various torts
and seeking damages. The alleged
torts were for false arrest, infliction
of emotional distress,defamation of
character, tortious interference
with perspective economic advan-
tage, outrage and malicious abuse
of process.While the opinion does
not reveal the underlying facts, a
subsequent motion resulted in the
dismissal of five of the six tort
counts and the amendment by the
court of the sixth tort count from
an abusive process to a malicious
prosecution count.

Subsequently, the defendant
who filed a tort claim sought to uti-
lize the offer of judgment proce-
dure as set forth in Rule 4:58-1.
While normally this offer of judg-
ment procedure is utilized by the
alleged defendant in a tort claim,
the rule allows either party the
opportunity to make an offer of
judgment. One of the significant

FROM THE EDITOR-IN-CHIEF

Re-Evaluating the Risk Reward Ratio of
Tort Claims in Matrimonial Actions

by Mark H. Sobel

One of the significant strategic implications of

the utilization of the offer of judgment rule is

that the rule provides for certain consequences

as a result of the non-acceptance of the offer.

Those consequences include, but are not

limited to, awards of counsel fees, cost of

litigation and interest on the money recovered.
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strategic implications of the utiliza-
tion of the offer of judgment rule is
that the rule provides for certain
consequences as a result of the
non-acceptance of the offer. Those
consequences include, but are not
limited to, awards of counsel fees,
cost of litigation and interest on
the money recovered. In Borchert,
the plaintiff-wife sought to prevent
the husband from utilizing the
offer of judgment rule, citing the
fact that Rule 4:58-1 specifically
deletes from its parameters “matri-
monial actions.”

In Borchert, the trial court exam-
ined the inter-relationship between
the offer of judgment rule and its
consequences with Rule 5:3-5
regarding imposition of counsel
fees in matrimonial actions and the
factors upon which it is based.Prior
to an amendment to Rule 5:3-5, a
key standard in terms of imposing
counsel fees had been one of estab-
lishing the bad faith of the other
party.That was effectively replaced
in amending Rule 5:3-5 with the
reasonableness of the parties.

The Borchert court determined
that such an amendment put Rule
5:3-5 in close proximity with the
theory of the consequences for
the non-acceptance of an offer of
judgment as articulated in Rule
4:58-1. Now, under either rule, the
lack of reasonableness carries the
similar consequence of a court
imposition of counsel fees or other
types of financial relief. Thus, the
trial court in Borchert determined
that the ultimate consequence of a
non-acceptance of an offer of judg-
ment was in all aspects very simi-
lar to the same analysis the court
would utilize under Rule 5:3-5.
Thus, the consequences theoreti-
cally should be the same, and in
fact pursuant to the court’s deter-
mination now are.

In Borchert the court held that
notwithstanding the language
excluding matrimonial actions from
offers of judgment, specific lan-
guage limited to matrimonial
actions rather than family actions
was a significant distinction.

In reviewing the Supreme
Court’s analysis in Brennan, the
trial court illustrated that matri-
monial actions and the various
financial components of such mat-
rimonial actions (i.e. spousal sup-
port, child support, equitable dis-
tribution, payment of debts, pay-
ment of education expenses etc.),
are often and should be closely
interrelated, and therefore the
ability for the utilization of an
offer of judgment rule in such con-
fines is either extremely limited or
of no real assistance. In essence
what would the offer of judgment
be for isolated amounts on isolat-
ed issues? Must such an offer of
judgment include all issues, since
matrimonial practitioners (as we
all know during negotiations of
property settlement agreements)
repeat the mantra that we are only
agreeing to this specific provision
within the confines of a total
agreement?  

A tort claim is strikingly differ-
ent. It is separate and distinct. It
carries with it its own individual
and identifiable relief. Its inclusion
in a divorce action is the inclusion
of a claim regarding a discreet
series of facts, which results in the
imposition of a financial determina-
tion for compensatory and/or puni-
tive damages. As the court in
Borchert said:

by contract, tort claims seek payment
of a sum of unliquidated damages…
in this context, the offer of judgment
procedure can be an effective mecha-
nism for encouraging settlement of
such claims.

The court thus determined that
the offer of judgment rule was
applicable in Tevis-type claims
within divorce actions. The lan-
guage of Rule 4:58-1 exempting
the offer of judgment rule from
matrimonial actions did not
include within it any action within
the family part, and thus did not
require the tort claims which by
mere happenstance of having been
part of a divorce litigation rather

than a separate Law Division
action could no longer avail itself
of the established offer of judg-
ment procedure.

The ramifications of this ruling
can and should be carefully exam-
ined by matrimonial practitioners.
As has been said in the area of
removal cases where the pendu-
lum has swung back and forth and
the playing field has become
somewhat more level, or in the
area of mutual payment of experts
which again has seemingly
become somewhat more level, the
strategic advantage of filing a Tevis
claim now must be examined
within the context of receiving or
making an offer of judgment. In
sum, there is now tangible risk to
a Tevis claim that has less than sig-
nificant merit and may have been
included more for strategic rea-
sons than financial reasons.

The court’s opinion in Borchert
establishes one thing clearly and
convincingly: The reasonableness
of the parties during their matri-
monial action will have significant
implications regarding the imposi-
tion of fees and costs.That is how
it should be. That is what Rule 
5:3-5 mandates, and now with the
court’s opinion in Borchert there
is (with apologies to Sammy Sosa)
perhaps some cork in the 
Tevis arrow within the quiver of
the divorce attorneys potential
stratagems.

In view of that, it is imperative
that prior to filing a Tevis claim the
risk/reward ratio be re-examined,
and subsequent to the filing of a
Tevis claim the strategic implications
of making an offer of judgment pur-
suant to Rule 4:58-1 should likewise
be examined. Most importantly,
there is now an effective response to
a less than substantial Tevis claim,
which can and should be utilized in
such situations. ■

ENDNOTES
1. 79 N.J. 422 (1979).
2. 145 N.J. 282 (1996).
3. See Brennan v. Orban, supra at 293.
4. Approved for publication May 14, 2003.



New Jersey State Bar Association New Jersey Family Lawyer

6

MARK SOBEL: This is something
that the Family Lawyer has
attempted to do and we really
thank the four judges for taking
their time to do it because we have
the unique opportunity to have
four assignment judges, who either
fortunately or unfortunately, have
spent a considerable amount of
time in family law and what we
wanted to do is kind of in different
ranges, some of it more particular
than others, is get your views and
impressions of different issues that
family lawyers are being confronted
with now in the Family Court Sys-
tem in hopes that we can provide
our readers sort of some commen-
tary from people who have kind of
worked in the trenches and now
have a broader prospective over, in
some cases, a lot of years. And so
with that being said, one of the
things, I guess to just maybe kind of
start, and I think that knowing that
none of our judges are particularly
shy, we will sort of kind of have it
free flowing if we can in terms of
this is one of the inquiries that we
had was in terms of the cry I guess
we get from the people that are
concerned with, that we’re con-
cerned with, which is our clients,
they’re telling us and have told us
that its really divorce reform, you
know the process takes too long
and it costs too much. And from
your perspective, both from every-
thing from sitting on family court
trials, to doing the case manage-
ment, to being assignment judges, is
if you could kind of give us your
perspective on things, if you had a

wish list so to speak, what you
might be desiring would happen
within the system to help kind of
ease that situation or produce that
result in a better fashion.

JUDGE ROSS: Without being shy,
Mark, as you said, I think the prob-
lem is when we speak to lawyers,
you’re the ones who delay it—not
the court.And I don’t mean that in
a nasty way. You’re the ones who
have said, well we need more time;
we need more discovery; we can’t
simply allow our clients to resolve
issues without having this discov-
ery or that discovery; that informa-
tion; this information. The single
best thing that happened in terms
of the efficiency, and I use that term
loosely as well, was Best Practices.
And I commended the bar, I contin-
ue to commend the family bar, it’s
one of the only bar’s who stepped
up to the plate (as opposed to the
civil and criminal bars who, quite
frankly, didn’t want to do this and
they really, and still are not on the
same page). The family part said,
look we’ll work with you and in fact
you did work with us, we’ve gotten
much more efficient and efficiency
translates into less time, which
means less dollars. When they talk
about it taking too long, they mean
it costs too much money.That’s the
bottom line no matter how you cut
the cake. When a litigant says it
takes too much time it means it
costs me too much, and we have
done miraculous things in terms of
the efficiencies that we now have
in the dissolution section. I mean,
very few cases are over a year old.

The backlog reduction has been sig-
nificant; it’s been impressive in
almost every single county. Again,
it’s not necessarily the courts—
we’re ready to go. I mean we can
rock and roll much, much quicker
than you can.And it’s a question of
what information do you really
have to have in order for you to feel
comfortable or allow your clients to
feel comfortable in making these
cases ready. Now saying that, there
is also economic mediation. There
are a number of other things that
we are all in favor of because we, as
you know, cannot do a case at a
time. One trial at a time means we
will never ever finish, so we’ve got
to use other ways. So the Best Prac-
tices is obviously one thing and we
can go from there.

MR. HYMERLING: Judge Serpen-
telli, you’ve been with the Practice
Committee since its inception and
with the Pashman Committee
before that. How do you respond to
the court system’s answer to the
question that Mark posed, things
just take too long.

JUDGE SERPENTELLI: Are you ask-
ing me what I believe what the
court system’s response is? 

MR. HYMERLING: Sure.
JUDGE SERPENTELLI: Well, I’m not

so sure we have a response. I gener-
ally would agree things take too
long.There’s no question about it. In
too many cases. Now, I think Judge
Ross is correct that we are moving
faster in a lot of areas and the large
percentage of our cases are not
needlessly paced. But there are
delays in sectors of the family court

Conversations With the Court

The following is the transcript of an informative teleconference held on February 13,
2003, between Judges Graham T. Ross, A.J.S.C.; Eugene D. Serpentelli, A.J.S.C.; Linda R.
Feinberg, A.J.S.C. and Valerie H.Armstrong, A.J.S.C.; and family law attorneys Mark Sobel,
Frank Louis and Lee M. Hymerling.
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that are really unsatisfactory. For
example, when we do have to try a
matrimonial, in too many instances
it’s taking us too long to get to them
for whatever the reasons are. And I
think some of it is court related. I
think we are still overwhelmed, and
I think we have more than we can
handle,and I do think that translates
into delays. A lot of it I do agree is
related to trying these cases to a fare
thee well and too many motions,
and a lot of other things that are out-
side of our control.

MR. HYMERLING: Judge Arm-
strong?

JUDGE ARMSTRONG:Well, I agree
with Judge Ross that there is a direct
correlation between the cost of the
litigation and the length and time
that it takes. In my vicinage,Vicinage
One, which is Atlantic and Cape
May, the very issues that you’ve
raised, costs and the time, became a
real concern to us going back to the
mid 1990s and,we just established a
firm resolve to do something about
it, and, I think that, and particularly
talking about the matrimonial cases,
I think that the system that we ulti-
mately put into place which is more
commonly known now throughout
the state because we’ve done a lot
of talking about it, I think has
proven that you can cut down the
cost and you can cut down the time,
and almost every matrimonial case
in Vicinage One is resolved in a year
or less.We have very, very few trials,
and I think this is attributable to the
fact that the ground rules here are
firmly established, they’ve been
communicated, everybody under-
stands how you play ball down here
when you have a matrimonial action
and there really are no surprises and
the expectations have been made
known to the attorneys, they seem
to like the system, and our judges
who handle the matrimonial cases
manage them very tightly. So,
frankly, I’ve been very pleased with
what we’ve been able to do here
and it demonstrates to me that it is,
you know that it is possible. As I
said, we have very, very few cases
that go over a year old in the matri-

monial area. But I think this ques-
tion of time and money is relevant
really to any type of litigation that
you have from the family part in that
we as a judiciary need to be sensi-
tive to it and we need to hold the
lawyers and the litigants account-
able in terms of time frames and
what the expectations are and to
communicate those expectations
very clearly to them.

MR. HYMERLING: Judge Fein-
berg, one of the themes that you
advocated during the period of the
special committee was aggressive
case management, and certainly we
now see throughout the state case
management orders generated in
any one of several ways. Do you see
the level of case management that
you had hoped to achieve when
those recommendations were
made?

JUDGE FEINBERG: I think so. I
mean at least in my county we do
individual calendars so every judge
is assigned a case when it comes in.
Within 30 days of the filing of the
answer there is a case management
conference. And I find that works
very, very well. Discovery is identi-
fied in terms of time; the valuations
that need to be done are done and
there is a really, I think, very vital
and strong relationship with the
bar. The problem that I have
encountered is when it comes time
to then move that case along, often
times the attorneys and, you know
they have a lot of cases, and they
are very, very busy, but often times
the timeframes that are identified in
the case management order, much
to the chagrin of the court, are not
adhered to. And then you get a
phone call or a letter requesting an
extension. I think the court has
done a lot to move these cases
quickly, not only through differenti-
ating case management and manda-
tory case management conferences
at Best Practices, but I think the
stumbling block is that often times
those are extended because attor-
neys are asking for additional time
so that delays the process. What I
have attempted to do in Mercer is

to tell the lawyers, listen, you know
those time periods are real, I expect
you to comply. For the most part
that happens but when there is a
delay, I think it is because of prob-
lems with discovery. I think that’s a
real, real, real, real problem.

JUDGE SERPENTELLI: But I
believe we are still not, and perhaps
I am wrong, on a statewide basis,
that we are still not in a position to
reach trial date certainty as we are
at least here in Ocean in the civil
matter. I mean,you get a trial date in
Ocean, you get it tried 90–95 per-
cent within the week and normally
on the day or next day in our Civil
Division. I don’t think we can make
those kinds of guarantees in family.

JUDGE ROSS: But I think we can
Gene,with the caveat that you have
a sufficient number of family judges
prepared to try cases.

JUDGE SERPENTELLI: Well what-
ever.

JUDGE ROSS: If that becomes
problematic…

JUDGE SERPENTELLI: That’s the
whole caveat.

JUDGE ROSS: Well, I understand
that.But that’s why,and I agree with
Linda and Val and quite frankly, we
looked at Atlantic County when Val
was the chair, when I was the chair,
we looked at Atlantic to see what
Atlantic was doing right. And what
they were doing right was aggres-
sive case management.And if you’ve
got judges assigned to cases early
on, a specific judge, one case one
judge, one judge one family.

JUDGE ROSS: If you have aggres-
sive case management with individ-
ual judges you do have the oppor-
tunity to have a trial date certainty
because you can hopefully then get
those things flushed out. That’s
what Vince does. That’s what Max
does.That’s what the better judges
do. Some of the judges in Middlesex
do that. And that’s what we do in
Somerset and Hunterdon. You get
the judge to say look, it’s a real
order.This case management order
is a real order and we sit down,
either by telephone and/or in per-
son,and tell me now what the prob-
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lems are so I can address them and
give you what will be a relatively
real trial date.

JUDGE SERPENTELLI: Yeah, so
does that mean that aggressive case
management can overcome what I
heard you start off with that it’s the
lawyers fault?

JUDGE ROSS: Yes.
JUDGE SERPENTELLI: Ok.
JUDGE ROSS: I think it can Gene.

I really do. Because, you need, you
see, from my perspective, the
lawyers are not as credible as they
can and should be.And I’m not say-
ing that’s a bad thing. Don’t get me
wrong and when you read this tape
it’s going to look like I’m critical of
the lawyers, I’m not, if you will be
honest with me and tell me what
your real problems are as opposed
to coming to me with made up
stuff. I can’t deal with made up
stuff. I can deal with real problems.
This is a partnership, and its only
going to work if the lawyers walk
the same path with the, with the
court, and the case management
order is the single most important
part of that case. It really is. It sets
up the timeframes. It sets up the
issues. And realistically whether
there is economic mediation or not,
you can get involved in those
things—is it a blue ribbon case? Is it
going to go to arbitration? We talked
about that the other night at the
Family Law Section meeting, there
are a lot of things that can be done
still within that 12-month period
which keeps the case within the
disposition goal.

JUDGE FEINBERG: You know the
other thing is that I think there is
also possibly a training issue that
maybe in the judiciary we need to
address because not all judges are
as effective in case management.

JUDGE ROSS: That’s true.
JUDGE FEINBERG: People like

myself,and Tom and Val and some of
the judges who are getting real
strict compliance are judges who
are very good at case management.
So that when the lawyers walk in
they know, listen, they’re in this par-
ticular court, I’ve got to make sure I

get it done.That could be a training
issue.The other issue, I think, is that
a lot of lawyers have difficulty with
client control.

JUDGE ROSS: Right.
JUDGE FEINBERG: And you can

tell it’s the lawyer, but ultimately,
you know when you’re talking
about discovery and document pro-
duction, ultimately the client’s got
to come up with that and I think
that maybe lawyers need to be
trained in terms of making sure that
their clients understand that this is
not something that can wait and
that they’re going to have to pro-
duce the documents timely. So, I
think it’s probably a training issue
or some issue that, you know
lawyers are going to have to learn
how to control their clients, and
make sure clients understand.And I
even thought at times that some-
times it might not be bad to have a
client in the courtroom and say lis-
ten, these are strict deadlines
because when the case manage-
ment order is signed, generally the
lawyers send it in.The client is not
there and the client is sort of isolat-
ed, so either you have the client
there which is probably unrealistic
or you really emphasize to the
lawyer, you need to communicate
to your client now that this order
has to be complied with.And if you
do that, and then maybe we train
judges better in case management.
Maybe, maybe that would help.

JUDGE ROSS: But see, Linda
when you say, and you’re right,
there’s credibility in the judge
before whom you are appearing in
terms of how strict is that judge
going to be. And by luck of the
draw, like it or not, then you get
somebody like me—I was very dif-
ficult when it came to putting cases
off for frivolous reasons—what I
thought to be frivolous. But the
lawyers knew that when they
stepped into the courtroom. The
other judges may not be quite as
understanding, and I use that term
loosely, as I was, but that doesn’t
mean that there should be form
over substance, its still a court of

equity.But realistically,all the judges
should react the same at least out of
the gate as should the lawyers.They
should expect that this is what the
deal is going to be.And you’re right
Linda, it is a training issue for
lawyers and for judges.

FRANK LOUIS: May I just respond
to something Judge Feinberg said
about the training issue and it’s not
simply the entry of the case man-
agement order, it’s following on it
and the difference that I noticed in
Atlantic County and some of the
counties where I’ve been where it’s
effective is the ability of the court
to make themselves available to
deal with problems by telephone.
And to effectively and practically
deal with the issues that come up
that create delays. Lawyers are
required to file motions to resolve
those issues as opposed to getting a
judge on the phone.There is inher-
ent delay and there is no time for
that delay anymore.That’s one thing
and the second thing is that there is
a statistical problem in the first 90
days. That’s not necessarily a judge
problem—that’s not a lawyer prob-
lem and that is for example, case
management conferences are in
some counties set when the
responsive pleading is filed as
opposed to when the adverse party
is identified and it could be a differ-
ence of two weeks or a month
between that time period and
there’s no reason to waste that time.
We have to identify in the first 90
days what we can do to expedite
cases.That’s where I see that the sys-
tem, maybe files a motion, maybe
doesn’t file the answer in as timely a
manner but it doesn’t get listed for
case management even though the
system knows who the lawyer is.

JUDGE FEINBERG: Let me tell you
Frank, I’d like to see a system where
before you file a motion you got
two lawyers in a case that are
required to initiate a telephonic
conference to resolve…

JUDGE ROSS: I agree, that would
be great.

JUDGE FEINBERG: That would be
fabulous.



New Jersey State Bar Association New Jersey Family Lawyer

9

FRANK LOUIS: I think there are
some motions and you do have that
and more specific answers in dis-
covery. Interrogatories.

JUDGE FEINBERG: Yeah, but that’s
only that you have to notify your
adversary and try to work it out. My
point is maybe before they file any
motion,unless it’s a serious emergent
matter, try to resolve it by phone.
Most judges would welcome that.

MARK SOBEL: Well, given what
you said, given what you said judge,
which would help us in terms of the
readership in one of the questions
that we wanted to get from you.You
all have this kind of perspective of
being in family court and now being
assignment judges, two things:Num-
ber 1, given the importance as I’ve
heard of case management, is that
something that must be merely a
judge function.That there has to be
a judge touching the case for all case
management.

JUDGE ARMSTRONG: Mark, we
have a system in Atlantic for years
where one of our staff, you know,
veteran staff, experienced staff, did
and continues to do, now we have
other staff,but was doing a majority
of the first case management con-
ference and it worked great and
when we initially suggested that,
there was a lot of reaction of hor-
ror, like,you can’t do that…it would
have to be a judge.Well, no. It does-
n’t have to be.

JUDGE ROSS: No, it doesn’t.
JUDGE ARMSTRONG: And we’re

to the point here in Atlantic where
the system is so predictable and so
tight that in many cases the lawyers
just send in the case management
order all filled in; they don’t even
have to come in, they fill in their
own discovery dates, they know
what the expectation period is in
terms of the outside limits for dis-
covery dates, they know what it is.
It’s very predictable, they fill it in,
they send the order in, and they
don’t even have to have an actual
case management conference. I
mean, it works extremely well. Of
course in the more difficult or more
complex cases, then you have to

bring a judge into it. But, a lot of
these cases can be managed very
effectively by staff and of course,
that implies, however, that the staff
is communicating directly with the
judge who is in charge of that par-
ticular case. But, it works very well
and has worked very well in our
vicinage, you know, for years.

JUDGE ROSS: That’s the way we
do it, too.You fill your own out and
send it in. However, the responsible
judge then does review each and
every case management order.

JUDGE ARMSTRONG: Absolutely.
JUDGE ROSS: And, I was very dif-

ficult when I was doing it. I would
not give some of the dates that the
lawyer’s wanted and it was fine. It
worked fine. And you have staff
doing it and you don’t have to have
judge involvement at all.

MARK SOBEL: What if you
receive communication from a
lawyer that he or she wants to opt
out of that and wants to have a
judge do the initial case manage-
ment?

JUDGE SERPENTELLI: Well, tell me
why?

MARK SOBEL: The case is com-
plex. I’m anticipating that there is
going to be difficulty in terms of
getting cooperation. We have legal
disputes.This guy’s a partner in a lot
of businesses, he is a minority and
we are going to want to see all the
partnership information. I know
there is going to be a fight about
that.

JUDGE ROSS: I…yes, I’m not
going to say no, never no, uniformly
and sure if you want something like
that, fine. But I don’t think honestly
in the years that I was doing it, put
any case on a complex track. Every
one of them is standard or expedit-
ed because I didn’t think they were
complex. I think you can flush
these issues out and deal with them
other than simply by putting it into
a complex track which is obviously
problematic.

MR. HYMERLING: Let me ask a
question about that. When you
have a case with a very large busi-
ness involving clearly the need for

an appraiser or an appraiser on
each side if that is the choice, is
that something that should have
an expedited discovery, and if not,
why can’t we say it’s complex
because in fact some of the issues
are?

JUDGE FEINBERG: Well why not
put it on the standard track?

JUDGE ROSS: Exactly.
JUDGE FEINBERG: I mean, you

know, my feeling is if you have a
small business where there is a
problem with tracing assets, that’s
more likely a complex case than a
big business where you are going to
have two appraisers.

JUDGE ROSS: No question.
LEE HYMERLING: But is it realis-

tic to think that in the standard
track, isn’t that a 120 days of dis-
covery, that that’s going to be con-
cluded within that period of time? 

JUDGE FEINBERG: Well you
know, I’d rather put it there and
then if there is a problem you can
always deal with it later.

JUDGE ROSS: That’s exactly the
way to do it.

JUDGE FEINBERG: You know
sometimes if you have high expec-
tations, you encourage people to
perform.

LEE HYMERLING: But doesn’t that
give the monied spouse who has all
the facts an incredible advantage
because the facts can be parsed out
and the pressure is really on the
other spouse and his or her counsel?

JUDGE ROSS: Well, if you need
money, I think you can make that
immediate application to get some
money. But we have, I mean, Linda,
Val and I all really try to appoint a
single expert as opposed to one for
wife, one for husband. I like to get
an agreed-upon expert to just get it
started and get it done. But you’re
not precluded from bringing your
own expert in if you don’t like the
court-appointed expert, but that’s
the way to move these cases along.

JUDGE FEINBERG: And the other
thing is, I mean, my policy is that
the lawyers send in the case man-
agement order but quite frankly, if
any lawyer believes that a confer-
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ence is appropriate, I will hold the
conference. But you can still put
that case involving that business on
a standard track. If a lawyer has
issues, have a conference. But there
is no reason to put it on a complex
track.

MARK SOBEL: Judge, if I could
just shift gears for a second. Now
that you are all assignment judges
having elevated from so to speak… 

JUDGE ROSS: Some would think
it’s a demotion, but let’s presume
it’s an elevation. Ok.

MARK SOBEL: The folklore is at
least that the family court judgeship
and the work of a family court judge
is much more intensive, requiring a
lot more time because of the variety
of things that they are faced with
more than perhaps either civil or
criminal and that in the most lay-
man-like terms, it is the hardest judi-
cial job at the trial court level for the
judge. Given that, perhaps that
might be the case. As assignment
judges, if you had a wish list and
could redirect resources or allocate
things, is there something that you
think that would suggest to assist?
Like for example, and I just say this
as an example for where I am going,
allow a family court judge to have
two clerks or do something to ease
that burden perhaps, and move the
flow. I say that only so we will not
have a situation where motions are
pending a long time or for whatever
it might be. I throw that open to you
in terms of as assignment judges
what you might be able to do.

JUDGE SERPENTELLI: So that the
basic problem as I see it is there are
not enough family court judges in
relationship to the total component
in our vicinages. I have 40 percent,
roughly 40 percent, eight out of 21
judges in the family court. And, I
think statewide, that’s probably the
highest percentage in the state and
I think statewide, the average is
probably more like 25 percent.

MARK SOBEL: Judge, can I just
interrupt one second, and show my
lack of knowledge? Is that some-
thing the assignment judge gets the
right to decide? Like, how many I

am going to put in each section so
to speak.

JUDGE SERPENTELLI: Yes.
JUDGE FEINBERG: Yes.
JUDGE ROSS: For the most part,

yes.
JUDGE SERPENTELLI: Chief jus-

tice or the administrative director
could quarrel with that,and the ulti-
mate authority is with the chief.But
I have been allowed that discretion
now for quite some time, and I
haven’t had any objection to it and
of course, you have to balance off
and make sure you’re getting your
job done in the other sectors and I
find it much easier to get the job
done in civil and criminal in the
way I believe it should be done and
I think that that is a very fundamen-
tal problem and it translates into
happier family court judges. I don’t
have judges asking to come off fam-
ily. I have judges in there five years
and I don’t get any pressure to take
them off. I think that’s a starting
point. Now, yes, are there other
things we can do? I think so. I’ll
leave that to the other family
judges.

JUDGE FEINBERG: Yes, I would,
say Mark, I mean, I sort of equally
divide the judges, and I’ll tell you,
and the family judges work very,
very hard and they have to deal
with the emotional aspect, but I’ll
tell you, on the civil judges that I
have, they’ve got like 150 motions
every two weeks, I mean they’re
really, really working very hard as
well. Giving two clerks…every fam-
ily part judge does have a clerk. I
mean, it’s always hard when you’re
comparing workloads because
although the family court judges are
working very hard and they have to
deal with the emotional aspect of it,
the civil judges in a lot of counties
are working really, really hard as
well.

JUDGE SERPENTELLI: Don’t you
think, Linda, if you asked, a reason-
able civil, or a criminal judge, who
had been in family, where they
worked harder, wouldn’t they say
family? Even with the motion load?

JUDGE FEINBERG: I’m not sure.

JUDGE SERPENTELLI: No?
JUDGE FEINBERG: I’m not sure.

My civil judges, they’re doing 150 or
more motions.

JUDGE SERPENTELLI: Yes, but it’s
what they can control as opposed
to the interruption of their work-
load and…

JUDGE FEINBERG: I know…
JUDGE SERPENTELLI: And, and I

mean,I think the nature of the work
is set and then, of course, the emo-
tional level.

JUDGE FEINBERG: Yeah, the emo-
tional, yeah.

JUDGE ROSS: So I think that’s the
difference though, Gene, you’re
right. I think it’s the emotional work
versus the actual physical time
spent that is the telling barometer
in terms of the effort being put
forth. Everybody, even the criminal
judges,work hard for the most part,
I mean they really do. It’s just that
when they go home at night, they
don’t have to worry about what
they did that day.

MR. HYMERLING: One of the
concerns that many family lawyers
have expressed is that very often
the family assignment becomes the
initial entry level assignment, if you
will, within the judiciary. That is
obviously not uniform, and there
are occasionally very experienced
judges who are rotated into family.
But the experience also, many feel,
is that within two or three years,
the judge will be transferred else-
where and that you don’t get more
than two or three years from a
judge sitting in family. Very often
those years being at the beginning.
Is that perception a fair perception?
Is that something that is in the pub-
lic interest, and has it changed at all
over the last several years?

JUDGE ARMSTRONG: I just want-
ed to make a comment a little bit on
the last question and then talk
about this issue. I agree with Judge
Feinberg at least here in this
instance. All of our judges and our
various positions are working
extremely hard, and of course it’s
always nice to have more
resources. But if they’re not there,
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then how do you deal with them?
The thing about family is that it is
somewhat more intense in terms of
the emotional issues that we get
and the thing that makes it, I think,
really exhausting at times is the fact
that every decision is a judge deci-
sion. We don’t have a jury to you
know, to render the decision and
plus every decision that a family
judge makes you have to explain it,
you have to give reasons for it. So
that’s what makes it really intense
at times. But with regard to this
issue about judges rotating out fair-
ly quickly, I have to say, and I’m not
sure who else, I think somebody
else commented on this, but, our
Family Division judges in here real-
ly have quite a bit of longevity. Now
I have two new ones who had
come in the past year, but for the
most part, our family judges don’t
want to leave family. Consequently
we’ve let them stay and they’re
doing just a great job. But I think
there are a couple of critical things
in terms of longevity in family, and
the first thing is, and this is some-
thing that we had been doing here
for quite some period of time, but it
is now the policy, to get that intense
training up front when a new judge
comes into family, you know before
they have to go out on the bench.
Let them try to get to be somewhat
comfortable. But the other thing is,
that in family, a judge can get
burned out on a particular type of
subject matter. I mean, how long
can you continuously do domestic
violence without really feeling the
effects of it? And so that’s where I
think that having a good PJ (presid-
ing judge) in place can really make
a difference because then they can
rotate among the family judges the
subject matter if somebody leaves
and that’s something that we’ve
done here. I know when I was the
PJ, I would periodically inquire and
I know Judge Segal,our current pre-
siding judge does, periodically
inquire to judges, are you getting
burned out in juvenile? Have you
had enough domestic violence for a
while? And then we would make

the appropriate shift and we have
such cooperation here that the
other judges in family recognize
that they may have to slip out of a
particular subject matter for a while
to give somebody else a relief. So I
think with the right type of man-
agement and sensitivity to the
intensity of it, the burnout factor,
that it is very possible to have
judges who will want to stay in fam-
ily. At least that’s been our experi-
ence here.

MR. HYMERLING: Statewide
judge…and the other three judges,
statewide, is that the experience
that we are keeping—let’s say, a
third of the judges in family, after
their first three years—more than a
third rather?

JUDGE FEINBERG: Yes and this is
really sort of interesting. I’ve got
five judges; at least three, maybe
even four, want to stay in family. I
think part of that is, number one,
we’re training people better when
they get there,but I don’t know,but
I think the whole concept of being
a family part judge used to be that
you used to at least consider your-
self a second-class citizen.Now fam-
ily part judges have a tremendous
amount of respect in the judiciary, I
think the chief has done a lot to
encourage that and the former
chief justice in terms of making
sure the family part judges were
considered part of the process, and
the current chief justice has contin-
ued that, but I think the policy is
that if you have a judge in family
who is doing a good job and wants
to stay there, that that judge should
be given the opportunity, absent
other circumstances, to stay.Would-
n’t you say that, Gene?

JUDGE SERPENTELLI: Yes, that’s
definitely the policy, and, as I men-
tioned, in my vicinage a significant
number of judges have been there
beyond the three years. When I
beefed up the numbers, we had a
couple of newer judges but, as I
said, I don’t have anybody asking to
come off. Now, that having been
said, I do believe that there are vici-
nages where fairly routine rotation

or automatic rotation is still a poli-
cy. I certainly know of a couple
where I know that to be the fact. I
don’t think that’s good policy and if
we’re doing that, it is not what the
policy of the court was.

JUDGE ROSS: I think former Chief
Justice Wilentz recognized that that’s
what was happening.That the newer
judges were being assigned to family,
like you know,pay your dues,and the
older people, all of the older judges
were getting off family.And I think to
address that he did institute manda-
tory rotation. It got to a point,
though, after that, that if a judge
showed an aptitude and a willing-
ness or desire to stay, and they were
doing a good job, they stayed. And
family was quite frankly the only divi-
sion that he made that exception.
There was mandatory rotation in the
other divisions, except for family.

MARK SOBEL: Judge, can I com-
ment on whether that exists now in
your view? 

JUDGE FEINBERG: Do you think
when you’re making the initial
assignment, is it something that you
as assignment judges look at, the
background of that person coming
into the bench?

JUDGE ROSS: Absolutely. And
that’s an interesting question
because I’ve got a new judge about
ready to be appointed here with a
family background and I’m question-
ing myself whether I want to send
her to family or whether I want to
send her to civil.

MARK SOBEL: Why do you ques-
tion that?

JUDGE ROSS: Because maybe I
want her to get a little bit more of a
well-rounded judicial education
before I have her do something that
she clearly can do.

JUDGE SERPENTELLI: You know,
the whole issue of whether a judge
comes onto the bench without pre-
vious family experience and there-
fore, might, with adequate training,
with adequate assistance make a
better family court judge then one
who’s been doing family court work
all their life is one you can argue
about quite a bit, I’ve watched it and
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I’ve seen both sides of it and I’m not
at all convinced that the mere fact
that one has practiced family law is
a major advantage.

MARK SOBEL: From the lawyer’s
perspective, we thought it was the
other way around, because it seems
that if you did have experience, you
weren’t going to family.

JUDGE SERPENTELLI: Well, no.
JUDGE ROSS: No.
JUDGE SERPENTELLI: I don’t

know that that’s a factor at all.
JUDGE ROSS: No, I don’t think

that’s true.
JUDGE SERPENTELLI: I’m talking

about, given the choice, if I had a
very experienced family practition-
er and then I had a very fine lawyer
who had not practiced in the fami-
ly arena, I’m not so sure that I
would necessarily opt for the family
practitioner.

JUDGE ROSS: So, an example,
Mark, and not that I’m doing every-
thing right, but Judge Ann Bartlett
was a family lawyer. She was recog-
nized statewide as an expert family
lawyer. I didn’t send her to family.
And she has now said you know
what, judge,you made the right call.
I’m glad you didn’t send me to fam-
ily. I would like to be in family at
some point,yes,but this well-round-
ed experience background that I’m
now getting is much better than me
simply being focused and/or
pigeonholed as a family judge. It’s
also easier for a family lawyer to not
do family for the first couple of
years because it’s tough to tell your
peers what to do. It’s very difficult,
and you take that problem away
from a new judge, saying look, go to
civil, go to criminal, for a couple of
years, you’re done with that, or a
year or whatever it is, and then you
can go back and then that experi-
ence is over. Plus you know how to
handle lawyers much better then
you did when you started.

JUDGE FEINBERG: And the other
thing Mark, when a new judge
comes in, remember you’ve got,
whatever you have, 19, 20, 30 other
judges and part of your decision is
going to be based upon whether

there is somebody else on another
division who would like to make a
change, and so it’s not only the
background of the person or where
they’d like to go, but other judges
who have expressed an interest.

MARK SOBEL: Judge, how
responsive are you to something
like that, and does it base in some
way, shape or form on seniority? I
mean, you know, I’ve been a judge
here for six or seven years, I’d like
to try something else out?

JUDGE FEINBERG: I think that
there are a lot of factors Mark,
maybe somebody’s been on the
bench a long time, maybe some-
body has been doing civil for three
years and doesn’t have a lot of
seniority but now would like to
make a move and it’s appropriate
because I think the sense is that
after three years rotation should be
considered. It’s not just one thing,
you don’t consider it in a vacuum,
it’s really a bunch of stuff.

JUDGE ARMSTRONG: We’ve had a
tradition here, it was in existence
when I got here in 1991 and since
then we’ve had, I’m the third assign-
ment judge since then,and we’ve all
continued it and it’s really helpful. In
the spring when the chief justice
asks each of the assignment judges
to give his or her recommendations
for who’s going to sit in what divi-
sion of the court for the next court
term, we actually have developed a
form which we send out to each of
our judges, we have a confidential
basis, inquiring, you know,“Are you
interested in a change?” Do you
want to go to another division?
Would you be interested in the pre-
siding judge position if one became
available? Are you interested in
being the backup equity judge? You
know, those types of inquiries. You
get all that input,and then that gives
you a basis to start from and then if
you see that maybe somebody
wants to move, you can talk to that
judge and you may then go to anoth-
er judge and see whether he or she
is interested in changing. So it’s real-
ly helpful and really, you know
what, you know what they want to

do and, frankly here, it’s very rare
that we have anybody that says that
they want to move and you know,
it’s worked for us. But that’s been
real helpful. We get them thinking
up front and then from there, it
gives you a basis of information to
work from and, as Judge Feinberg
said, it is somewhat of a complex sit-
uation in terms of all the factors that
you take into account. Whether
you’re going to transfer a judge from
one division to another.

MR. HYMERLING: Changing
gears, one of the issues that many
lawyers have expressed concern
about is the question of motion tim-
ing and administrative adjourn-
ments because the list was too full.
The question focuses upon the fact
that we have 16-day notice require-
ment and that if there are delays,
those delays can affect whether
relief is accorded promptly, and so
I’d like you to comment on the
administrative adjournment, the
courtroom—or the court list is full.
Judge Feinberg, how do you feel?

JUDGE FEINBERG: Absolutely no.
That should never happen. I mean a
litigant who files a motion timely
under the rules is entitled to have
his/her day in court. If judges find
themselves having too many
motions, then they need to come to
the assignment judge,because,well,
there’s a couple of things. Number
one, in Mercer County we do
motions every week as opposed to
every other week, and I think a lot
of places do.

JUDGE ROSS: As we do.
JUDGE FEINBERG: If you institute

motions every week, then you can
accommodate most litigants. But, if
a situation arose that you tried
everything, there should never be
that practice because a litigant is
entitled to have his/her day in
court.

JUDGE ROSS: I 100 percent con-
cur with Linda. Practically, though,
Lee, again, it’s a direct reflection on
the number of family judges
assigned to the particular county,
not vicinage necessarily, the county.
I remember I was the only family
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judge in Somerset. I had 1,000
dissolution cases plus I was respon-
sible for doing juvenile delinquen-
cy, termination of parental rights,
non-discussion,yada,yada,yada.So I
just physically didn’t have time and
I was doing them every week so I
had a limit because I had an after-
noon calendar. I would do motions
on Friday morning and I would
have an afternoon calendar to pick
up the rest of the slack. There is
nothing in the rule that permits
administrative adjournment. There
is no such thing. I realize counties
do that. It’s necessary only if there
is absolutely not enough help and
quite frankly,and this, I meant to say
this before, a lot of these issues are
things that a local county family law
section should be addressing with
their assignment judge/PJ. Certainly
with the PJ and I mean regular
meetings. Every month, every six
weeks, and none of these things
should get to a point where it gets
out of hand. I know that there’s a
problem in one of the northern
counties with administrative
adjournments. I know that.

MR. HYMERLING: Well, having
heard both Judge Feinberg and
Judge Ross comment on this, we as
lawyers know that there are coun-
ties where these adjournments hap-
pen entirely by an administrative
functionary, or we believe entirely
by an administrative functionary,
and the decision does not even get
to the judge’s desk because the list
has been cut off.

JUDGE FEINBERG: Then you go to
the PJ.

JUDGE ARMSTRONG: Absolutely.
JUDGE FEINBERG: And then, if

necessary, the assignment judge.
JUDGE ROSS: Correct.
MARK SOBEL: Judges, let me just

ask you this from the perspective of
the role of an assignment judge, and
this is sort of macro v. micromanage-
ment.You view your role as getting
involved, for example, and I’m just
going to throw out three exam-
ples—same-day decisions, tentative
decisions, motions every week. Do
you view your role as assignment

judge to kind of issue directives,
because number one,you’ve had the
experience in family part, number
two,you’re looking at the overall sys-
tem functioning to say, I, as assign-
ment judge, am going to in my vici-
nage say that we’re going to have
this type of system and I’m going to
detail it at some level of specificity?
Maybe it’s going to be those things;
maybe it’s not. Or is that something
that you feel as an assignment judge,
you’re going to leave to the people
within that division?

JUDGE ROSS: Well that’s
absolutely what you do. Number
one, because that’s already been
agreed that that’s the way to go.

JUDGE SERPENTELLI: What Tom?
JUDGE ROSS: That there should

be same-day decisions, that I agree
that there should be tentative deci-
sions. What was the other one
Mark?

MARK SOBEL: Motions every
week.

JUDGE ROSS: Every week. I
mean, I agree with that.

MARK SOBEL: Yea,but you know,
obviously, it’s not happening in
every vicinage.

JUDGE ROSS: That’s true.
MARK SOBEL: And it may not

even be viewed by everyone that
it’s the right thing to do. What my
question is as an assignment judge,
do you feel it’s your role, do you
think that it should be going in that
direction? You’re going to issue a
directive to your judges, I want
motions every week.

JUDGE ROSS: Yes.
MARK SOBEL: You leave it up to

the judge.
JUDGE ROSS: No.
JUDGE SERPENTELLI: I have a

strong belief in empowering peo-
ple and entrusting in them the
responsibility, to act in a profession-
al manner, get their job done. I
would allow, for example, a presid-
ing judge to make decisions, within
obviously Best Practices, which
might be in conflict with what I
might intuitively think. On the
other hand, the result has got to fol-
low and, for example, if we were to

have motions every other week as
we do here, we can’t have a delay
that would be resolved by having
them every week. So, ultimately,
obviously, the responsibility is mine
to see to it that we get the job done
as we should. I see myself as having
oversight on that. Not initially mak-
ing those sort of determinations
and making sure, however, that we
reach the results we need to. So I
have, for example,had two very fine
presiding judges, one following the
other, and I’ve seen them take vary-
ing approaches to the same prob-
lem and get the job done in the
same way and in other cases, I’ve
seen that that hasn’t happened.
Then I have to sit down with the
presiding judge and say, you have
really got to look at, for example,
doing motions every week, or
something of that sort, to make sure
we get it done.

JUDGE FEINBERG: I agree with
Gene. You do have to empower
your presiding judge.There are cer-
tain things that are givens, like
same-day orders—that’s required.
My presiding judge came to me sev-
eral months ago about going to
motions every other week and
quite frankly, I said to her, if you can
get the job done every other week,
you can go every other week.That’s
your call, I said, but you really
should consider, you know as
opposed to handling 25 motions,
you’re dealing with 50, you may
decide that’s not the right way to
go. Certain things that are required,
you have to make sure happen. On
the other hand, certain things that
perhaps would work just fine. Even
though your position is X, if your
presiding judge thinks the right
position is Y and they can get the
job done doing it Y, and their judges
want to do it Y, then I say go for it.
When it comes to the point in time
when the job’s not getting done,
you’re going to have to go back to
my way.

MARK SOBEL: You’re not going
to make that determination initially.
You’re going to let the presiding
judge make those decisions and see
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what happens?
JUDGE FEINBERG: Yes, unless it’s

something that’s required by Best
Practices.Then, obviously they have
no discretion.

JUDGE ROSS: I do it just a little
differently. We have a discussion
annually and/or as needed as to any
system that’s presently in place that
a PJ wants to change, and it’s an
open discussion. I involve my man-
agers, I involve the PJs and in some
respects, my trial judges, and we
have an open discussion and we
openly arrive at a conclusion. Once
we reach that conclusion, then you
do it and like Linda had said, and
Gene too, I expect if you’re the one
who wants to do it, then get it done
because if you don’t get it done, I’m
going to say to you,you know what,
you’re responsible for that.

MARK SOBEL: Sure, absolutely.
JUDGE ARMSTRONG: I have just

four of the best PJs. It’s just a won-
derful…

JUDGE ROSS: Oh yada, yada,
yada, come on.

JUDGE ARMSTRONG: They are.
JUDGE ROSS: Come on,come on.
MARK SOBEL: Judge.
JUDGE ARMSTRONG: Seriously, I

meet with each of my PJs and the
division managers at least once a
month on a sort of a formal basis. In
other words, a set time. But it’s very
open door, and I talk to all of them
many times a month. During those
discussions, if there are any of these
types of issues that you’re talking
about, we would discuss it and basi-
cally I have such great faith in them
that they’re going to make the right
decision and they do. It’s very rare
that I have to be autocratic about
anything. It’s just a great situation to
be in as an assignment judge.

MARK SOBEL: What about the
issue of continuous day trials?

MR. HYMERLING: Yeah, I was
going to raise that. I have in front of
me two historic documents, one of
those documents is the 1989
Pathfinders Committee Report and
the other document is the Pashman
II report, and I read from page 71 of
the Pathfinders Report “Continu-

ous trials in all dissolution matters
must become the rule.”How would
you judges rate whether we have
succeeded?

JUDGE ROSS: But there is a
caveat with that Lee, what’s the
caveat? “In those vicinages that had
at least four family part judges
assigned.”

LEE HYMERLING: No, that came
in the rule afterwards.

JUDGE ROSS: Well, there you go.
MARK SOBEL: Yeah.
JUDGE ROSS:That’s a very impor-

tant caveat.
JUDGE FEINBERG: It’s happening

Lee. I mean as far as I know, that
doesn’t necessarily mean it has to
be the whole day. It may be a morn-
ing or an afternoon,but they’re con-
secutive days. I hope that is hap-
pening.

MARK SOBEL: As assignment
judges,how important do you think
that is?

JUDGE ROSS: Extremely impor-
tant.

JUDGE SERPENTELLI: Very impor-
tant

MARK SOBEL: That would be
something that you would allocate
resources to because you thought it
was that important.

JUDGE ROSS: Let me tell you
something Mark. Here is the reason
why. If you know it is time to go,
you are now going to put aside
everything else that was interfering
with your commitment to this case
and you are really going to try to
resolve it. And you don’t do that
unless there is a trial date certainty
and you know you are next in the
box. Once that’s the case, let’s go.

MARK SOBEL: But as you know,
judge, because you have been
around a long time,you also need to
know it’s going to be everyday.

JUDGE ROSS: Absolutely. It gives
you greater incentive.

MARK SOBEL: It’s hard to try a
case for one day if I know I am not
going to be back for three months.

JUDGE ROSS: Absolutely right.
JUDGE FEINBERG: Mark, I have

heard of stories in counties where
there are more than four judges

where there are not continuous tri-
als and if that happens, I really think
the bar needs to bring that to the
attention of the presiding judge,
because that’s inexcusable. I’ve
heard of cases that are carried sev-
eral months and there is no way to
justify that.

MARK SOBEL: But, how do you
deal with this issue, which we hear
from the lawyer’s perspective? I
want to shift to the lawyer’s per-
spective…

JUDGE FEINBERG: They say, I
don’t want to tell cause the judge
will be mad at me.

MARK SOBEL: Exactly.This judge
is making the decision, I don’t have
a jury making the decision, and
now I am telling on him to his boss,
so to speak.This is going to help me
a lot in this trial, right?

JUDGE FEINBERG: Presiding
judges can be very discreet. Trust
me.

JUDGE ARMSTRONG: Yeah.
JUDGE ROSS: Yeah. Well very

rarely, Mark, is a lawyer going to
come and say I’m complaining that
I am not getting a continuous trial.
They are going to complain that I’m
not getting a decision for the most
part. This judge has reserved,
whether he has told us or not, and I
can’t get an answer, which puts this
case in a totally holding pattern. I
can’t get it resolved unless a judge
is going to give me an answer on a
motion, right or wrong, up or
down.

MARK SOBEL: Apropos is that
judge, would you think that as an
assignment judge you should insti-
tute some time limits for your
judges to render decisions?

JUDGE ROSS:They have time lim-
its now.I don’t have to institute any-
thing.They know what the time lim-
its are.

MARK SOBEL: But that are not
officially recorded anywhere.

JUDGE ROSS: No, they’re record-
ed everywhere, they certainly are
recorded.

MARK SOBEL: No, I don’t mean
that. I mean there is no rule about
that.We don’t know how it works.
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JUDGE FEINBERG: Well, I’ll tell
you how it works. Once a case is
over—in other words, the trial is
over and the briefs have been sub-
mitted—after 60 days that case goes
on a reserve list. Every month when
the assignment judges have their
meetings, every assignment judge
has to account for each case that is
on the reserve list and provide a
date that that case is going to be
completed.

JUDGE ARMSTRONG: That’s like
the judicial counsel meeting Mark,
when all the AJs and the chief jus-
tice and Judge Williams meet.

Each case, Mark, the AJ…
Would have to account for each

case in our vicinage over 60 days
old, this then, causes us to consult
with that judge to find out what the
problem is with the case and when
is it going to get decided and so on
and we have to report that.

JUDGE ROSS: That’s also a time
when you can find out whether
there are systemic problems with
that particular judge, too, if you see
that same name coming up time
after time after time.

JUDGE SERPENTELLI: Just to be
clear, it doesn’t go on 60 days later.
It goes on immediately.

JUDGE ROSS: Right, that’s true.
JUDGE SERPENTELLI: It’s not until

a case ages 60 days that it comes up
at a Judicial Council meeting. Now,
the bigger problem, and we’ve got
to be honest about this, the bigger
problem is that there is a suspicion
certainly state-wide that a lot of
judges aren’t putting these matters
on the reserve list.

JUDGE SERPENTELLI: This is a
problem that I still, after 18 years as
an assignment judge, have difficulty
in dealing with, and that is, if judges
don’t report, we don’t know unless
somehow we learn from other
sources. Once in a while you get a
complaint from a litigant.Virtually, it
takes an awful lot to make a mem-
ber of the bar complain or get them
to complain, and I have in my time
had instances where judges have
not been reporting these things and
suddenly, we got a problem on our

hands.And, I ask the bar, for heaven
sake, why didn’t somebody say
something? Now, I understand what
you just said Mark, you know,
lawyers are very hesitant to do that
but we are in a partnership, and if
the right atmosphere is created in
the county, you would think that
there is a trust relationship, that
there is not going to be attribution
but that somehow, with an appro-
priate contact, if you can’t deal with
the assignment judge, that he or she
would take that issue up and
resolve it. But I have been around
long enough to feel and I am quite
confident that those reserve lists
that we go over each month at the
judicial counsel are incomplete.

JUDGE ROSS: No question about
that.

MARK SOBEL: Is that the feeling? 
JUDGE ROSS: Yes.That’s the gen-

eral feeling.
JUDGE FEINBERG: But I think that

all of us emphasize to all of the
judges repeatedly that the way
judges get in trouble is not because
they have a case on the reserve list
that they haven’t decided but they
get in trouble because they are not
reporting a case and it doesn’t end
up on the reserve list and that’s a
big problem and I’m sure that the
other three assignment judges...

JUDGE ROSS: Absolutely. Let me
say this to Mark and Lee: If you
know, and I mean this almost uni-
versally, if you know that there is a
judge who is really reluctant or
recalcitrant with opinions, you owe
it to the judge himself or herself to
either: (a) talk to your PJ at a bar
meeting or (b) at a county family
law meeting and say you know it’s
getting to be a problem. Most of the
family PJs will not jam a guy up or a
woman up, they are going to say,
look somebody came to me, it does-
n’t make any difference, is it a prob-
lem and they will work the judge.

JUDGE FEINBERG: And you know,
I’ll tell you the other thing, the
judges, the ones who don’t have
tenure, are going to have to go for
reappointment and my feeling is that
if the judges are not performing

properly or they are not getting deci-
sions out, you really have a responsi-
bility to bring that to their attention,
to let them at least try to resolve the
issues and my experience has been
that they are normally very recep-
tive.

JUDGE ROSS: I agree with that.
MARK SOBEL: With that in mind

judge, as an assignment judge
would you either talk to the presid-
ing judge or make a recommenda-
tion that a judge should have a cer-
tain amount of, I’m going to call it
“down time,” that he is going to be
allowed to be in his chambers to
render decisions?

JUDGE ROSS: No.
JUDGE FEINBERG: I did that once

when I had a judge who had four or
five decisions, and I gave that judge
some limited down time,but I think
that is a dangerous precedent, and I
think judges have to learn to man-
age their time and get things done
and use the day for doing what they
are supposed to be doing.

JUDGE SERPENTELLI: Mark, if the
hole has been dug deep enough, I
have been forced on two occasions
to allow that. I, of course, have to
assure myself that the judge is mak-
ing the effort, but if they dig that
hole deep enough, there is no way
they can get out and do their pre-
sent work in a timely fashion,and in
the manner it should be done, I
would permit that.

JUDGE ROSS: It should never get
to that point, Mark, it really should-
n’t. And, quite frankly, you don’t
want family judges treated any dif-
ferently than any other judge. You
want to raise the bar, then we
should know about these problems
much,much earlier on than when it
gets to a situation where you are
going to have to now work in your
chambers, either you are going to
take vacation and get these opin-
ions done or some other reason,
you are going to work weekends
and that’s not necessarily the best
thing either. We should know well
before it gets to that point so we
can, in fact, address it.

LEE HYMERLING: A related ques-
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tion, and I recognized in posing this
question that we have a very tight
state budget and it’s hard to open a
New Jersey newspaper and not to
see some program jeopardized or
some other cut being made, do you
believe the family court from a
judge point of view is now ade-
quately staffed? To be most specific,
and I am not talking about adminis-
trative staff, or the like, but simply
talking about the judiciary of 450
some superior court or tax court
judges, is the family court getting
proportionately to other divisions
the judge strength that it needs? 

JUDGE SERPENTELLI: Well, you
mean Lee, by assignment because
you know when the judges come in
they are not designated as family
court judges.

LEE HYMERLING: No, I under-
stand that, I’m saying by assign-
ment.

JUDGE ROSS: I think for the most
part, yes.

JUDGE SERPENTELLI: Well, I don’t
as I said before. I think we could do
better in our percentages,and I con-
tinue to believe that considering
everything, cases are not fungible.A
civil judge can have a calendar of
100 small claims special civil part
cases in a day and do it quite easily.
You have 100 landlord tenant cases,
you must be finished by noontime.
But even if they are not finished, the
stress and strain on them cannot be
equivalent to family court handling
far fewer cases. I really think with
the background that I talked about
before, I think the percentage of
judges in the family court are not as
high as they should be.

JUDGE FEINBERG:You know, it’s a
complex issue; it really depends. I
mean if you have a situation where
you’ve got one or two civil judges
who are not well, and you have
been down in civil, and your back-
log is high, you may have to shuffle
and move somebody out of family
into civil.You may also find that you
have got prosecutors who changed
their position in terms of how they
process cases and now everything
is going to indictment and so you

have got a need for more judges in
criminal. So it is a very complex
process. I think that assignment
judges should look at family and
understand the needs of family, but
in the end I really think, hopefully,
that they look at backlog,you know,
vacancies and make the determina-
tion in terms of what they think
they need to get the job done. But I
don’t think that family is “picked
on” or understaffed, if you want to
say that, any more than any other
division that may have some issues
in terms of vacancies or illness or
backlog.All those issues need to be
reviewed in their entirety when the
assignment judge makes the deci-
sion in terms of where judges are
going to go.

JUDGE ARMSTRONG: I think that
we are really fortunate—at least I
felt this way—in terms of the rec-
ommendations to date that I have
made to the chief justice for assign-
ments, I think we have a great deal
of discretion as assignment judges.
We get people where we want and
the chief is very respectful of our
recommendations and what our
specific needs are in a particular
division and so, I think that is some-
thing for which we should be very
thankful.

JUDGE ROSS: The four of us are
more sympathetic to the Family
Division than some of the other
assignment judges. However, I also
look at myself as the gatekeeper for
the dam, and if I am finding some
water springing out of one part, I
have got to shift my resources to
where that break is about to occur
and I can do that rather fluidly and
the chief will allow you to do that
on a need basis. We don’t have to
necessarily get her approval to do
that if it is short term.And, we have
to look at all of the divisions and we
cannot, and I again, as sympathetic
as I may be to family, I have got to
look at all divisions to make sure
that wherever I may have a problem
I have got to be able to address it.

JUDGE SERPENTELLI: You know,
of course, that’s true, and you also
add to that mix that you may have

some particularly adept judges in
the family court who are able to get
it done better than if I increase the
numbers.

JUDGE ROSS: That’s true.
JUDGE SERPENTELLI: Of all things

being said, I am not sure we are past
some of the attitudes that we have
had in the past completely. I think
we are doing a lot better and I’m
still not sure that we are as commit-
ted as we need to be.

LEE HYMERLING: Although this is
not something that may interest all
of our readers, it will interest a
healthy number of our readers. Do
you see any of what Judge Page
used to call “the other product
lines,” that is other than dissolution,
I’m thinking about termination,
abuse and neglect, juvenile that is
now at a significant problem level,
meaning dispositions taking longer
than they should, which would
obviously then have an impact
upon the dissolution calendar?

JUDGE FEINBERG: Well, children
in court, the federal and state regu-
lations are so rigid that I think we
have done a spectacular job in child
abuse and termination cases. They
are moving expeditiously and I
think resources have been allocat-
ed. But there are other case types
that we need to talk about as well.
You know there is FD and non-dis-
solutions, domestic violence...

JUDGE SERPENTELLI: The con-
tempts and domestic violence,
some are taking longer than they
should.

JUDGE FEINBERG: Right, and
most of the lawyers, and I am not
being critical.but they deal with FM
cases, dissolution and don’t have a
sense that dissolution is really a
very small percentage of the cases
we deal with. Yet we do allocate a
lot of time to that. Probably about
85 percent of the cases that we deal
with are non-dissolution cases.

JUDGE ROSS: The problem, too,
Lee, we’ve talked about this many
times, the people who sit on the
Family Law Section Executive Com-
mittee, the ones who even appear at
the county bar family committees,
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are dissolution lawyers. There are
very few juvenile lawyers which are
either PDs or prosecutors, for the
most part APs. There are very few
DYFS lawyers who really come to
these meetings because they just
don’t. So the voice is really the voice
of the dissolution bar as opposed to
“the Family bar.” We have done
remarkably well. And interestingly,
the director had indicated that we
were supposed to get additional
judgeships when the termination of
parental rights cases had to get into
compliance and the director at that
point said well you know what, let’s
see how well the Family Division
judges do because I have a suspicion
that as good as they are, they are
going to get these cases done with-
out additional judges and, in fact, we
did. Now that’s a good thing and a
bad thing. First of all because maybe
the family judges are more conscien-
tious than others but we again move
these resources as the need arises
but you are never going to get other
members of the family bar other
than dissolution to come to these
meetings because they don’t. There
is nobody who specializes in non-
dissolution cases. Nobody special-
izes in DV contempts. Nobody spe-
cializes in DV cases unless its part of
a dissolution case. So the specialized
bar is only the dissolution bar.

MARK SOBEL: Apropos of that
judge, and one of the things that I
wanted to get a feel from all of you
on, and I may ask this inarticulately
because I just don’t know about it,
but there is this culture among the
lawyers that I guess the assignment
judges in some way, shape and form
are in competition with each other,
if only in the sense that somebody
there either at AOC or wherever it
is gives out two stars, three stars or
one star on a vicinage-by-vicinage
basis, depending on how well they
are performing on various levels.

JUDGE ROSS: Not true.
MARK SOBEL:The first question I

have is do you think that is produc-
tive or not productive?

JUDGE ROSS: Well first of all it’s
not true.

JUDGE FEINBERG: It’s not true.
MARK SOBEL: Again, this comes

from folklore. What else do family
lawyers have to do if they are wait-
ing to be heard except talk about
things that are not true. Is there any
system where they’re actually now I
am going to use the word, “grad-
ing”? I don’t mean that it the “ABC”
sense. I mean where they are com-
paring vicinage to vicinage in terms
of what they’re doing, not only in
family part but if they are in the
other parts as well?

JUDGE ROSS: Yes.
JUDGE ARMSTRONG: The key

measurement,Mark, is,and you guys
correct me if I am not saying this
accurately, is backlog.

JUDGE ROSS: Correct.
JUDGE ARMSTRONG: Ok,

because it is very tangible and it is
very quantitative and it also frankly,
most of the times, the disposition
for the cases throughout all of the
divisions are pretty realistic and
that’s the key and the key measure-
ment. So that’s looked at the end of
each court year and were broken
into three stars if you are in the top
groups two or one if you are in the
bottom group but actually…

JUDGE SERPENTELLI: They are
actually diamonds.

JUDGE ARMSTRONG: Diamonds.
(laugher)
JUDGE ROSS: It’s not like a merit

badge though Mark. Don’t get the
wrong impression.

MARK SOBEL: But lawyers have
gotten the wrong impression.

JUDGE ROSS: Well, that’s not cor-
rect.What that does is identify per-
haps a problem that needs some
additional information to address
and that’s all that does, is identify a
potential problem.

JUDGE SERPENTELLI: I think the
problem is that the lawyers see it as
bean counting and this so called
diamond report was instituted I
don’t a couple years ago and the
purpose of it is to say, Ocean Coun-
ty in all your case types except juve-
nile, you are performing up to a
median standard, let’s say. But take a
look here in juvenile, you are only

one diamond.Now,you’ve really got
to look around and maybe look at
Valerie and Linda, and say,“Gee why
are they two or three diamonds and
what are you doing that they are
not doing?” Now, nobody has ever,
to my knowledge, been held
accountable beyond what I consid-
er to be reasonable accountability. I
mean, we as assignment judges
have to be accountable for what we
are doing and that is to perform in a
reasonably efficient manner.

LEE HYMERLING: Are diamonds
taken away if cases aren’t disposed
of in a year?

JUDGE ROSS: It’s not that easy,
Lee. It’s clearly not that easy, not
that simplistic.

JUDGE SERPENTELLI: There is a
whole set of factors, and the first
time you see a one diamond, it’s like
take a look at this.The second time,
you know it persisted for another
three months, what do you do? And
then maybe we go a year or more
out, it’s well how can we help you?
Now, I have no problem with that.
And it may be that I am doing every-
thing as well as I can do it and still
not getting it done, and it could be
related to other issues. But what we
don’t do is have any pressure on...

JUDGE ROSS: No.
JUDGE ARMSTRONG: No, right.
JUDGE SERPENTELLI: We don’t

have pressure on statistics, we hard-
ly talk about statistics anymore at
these judicial council meetings.

JUDGE ROSS: I would never
think to compete with Judges Fein-
berg or Armstrong.There is no way
I could compete with them. They
are so out of my league.

(Laugher)
JUDGE FEINBERG: That’s some-

thing that made some sense Ross.
JUDGE ROSS: See, I know where

I stand.
JUDGE SERPENTELLI: Let me just

finish this thought.As a bar, I would
expect you to want us to be
accountable. If we are not running
our vicinage in a manner that is rea-
sonably efficient and getting the job
done for the litigants, the members
of the bar and all those we serve,
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then we should be accountable.
MARK SOBEL: Does this occur in

every division? Not just family, but
civil? Criminal?

JUDGE ROSS: It’s systemic.
JUDGE FEINBERG: That’s accord-

ing to docket type.
JUDGE ROSS: Correct.
JUDGE ARMSTRONG: You know,

its non-dissolution, pre-indictment,
auto cases, you know whatever.

JUDGE ROSS: I would say, Mark,
to you, that it is still a work in
progress. They have been trying to
refine it so it is better than it was. It
was not good when it started, but
we try to measure, it is very difficult
to get a measurement device that
goes across all counties because
some are large, some are small,
some have more judges some don’t,
so it is very difficult.

MARK SOBEL: Judges,do you feel
any pressure when you see those
types of reports?

JUDGE FEINBERG: Well, we want
to do the best that we can, so if we
find that our backlog is above the
state average we need to start think-
ing about how we are going to
improve what we do. Do we need
to allocate resources? Is there some-
thing that we can do systemically to
help that. I mean, for example, in
your law firm, you have got a big
law firm. I assume that you go
through some evaluation process
so that you can ultimately do better,
provide better customer support
and that’s sort of what we’re doing.

JUDGE SERPENTELLI: And by the
way, it is nothing too different than
what we have been doing informal-
ly for years. I always took the statis-
tical report at the assignment judge
meeting and looked at it and com-
pared myself to other counties.

JUDGE ROSS: We always do it.
JUDGE SERPENTELLI: You know

what, we have been here at the bot-
tom of the list in whatever, why is
that, and so on. I would initiate that
myself.This highlights it.

LEE HYMERLING: Do the reports
go down to the specificity of the
individual judge, or is it collective
by the county? 

JUDGE SERPENTELLI: No,by county.
JUDGE FEINBERG: Mark, let me

just say one thing. This is not only
for family, but for example, in civil
they go by track 1 cases, track 2
cases, track 3 cases, track 4 cases.
They even break it down by prod-
ucts liability, etc., in criminal they
do municipal appeals, post-convic-
tion relief. So it’s all divisions and it
is very specific and it’s not just fam-
ily.

JUDGE ARMSTRONG: And it’s a
good thing, I’m glad we have this.

JUDGE ROSS: Absolutely.
LEE HYMERLING: I think that

what you are doing is addressing
what is a public need. The public
wants the judiciary to be account-
able, and if the judiciary doesn’t
have the statistics and then monitor
accountability or objective account-
ability is almost impossible.

LEE HYMERLING: Let me ask two
questions that are very family
lawyer-oriented. The first question
is what advice, and obviously you
are not giving advice, but what
guidance can you give to the lawyer
who does have, whether its labeled
a complex case or whether it is
labeled the standard track case, but
a case that is simply not getting
done through nobody’s fault within
a year? What should that lawyer do? 

JUDGE ROSS: You have to identi-
fy why it is not getting done.

JUDGE FEINBERG: Ask the judge
for a conference.

JUDGE ROSS: Yeah, why isn’t it
getting done, Lee?

LEE HYMERLING: Well, there
could be a plethora of different rea-
sons.

JUDGE ROSS: Tell me, tell me
what they are and I can tell you how
to address them. If the discovery
isn’t done because the accountants
haven’t finished their reports, I think
you need to have a conference with
the judge to move things along.

MARK SOBEL: I think, judges,
what we want to know is the cul-
ture of the judge. Is it going to be
like we are going to the principal
and getting yelled at or is it going to
be hey, you guys have a problem

here, you know, let’s see what we
are going to do? We need another
expert, this guy isn’t getting the
report done or I have to free up
money to get the depositions done
or what the heck it is?

JUDGE ROSS: That’s right, and
that why you have to talk to the
judge.

JUDGE FEINBERG: First of all,
Mark, you shouldn’t be calling the
judge, the judge ought to be calling
you if it’s a year old.

LEE HYMERLING: A second
lawyer issue is, and this goes back
even beyond Pathfinders II to the
Pashman Report, and in the Pash-
man Report which believe it or not
now is more than 20 years ago, the
comment is made “to assure effec-
tive representation in matrimonial
cases, it is important to provide ade-
quate funds for counsel fees to a
financially dependant spouse.” The
perception of many lawyers is, Pash-
man notwithstanding, special com-
mittee notwithstanding, the amend-
ments to Rule 5:3-5 notwithstand-
ing, it’s still difficult to get pendente
lite fees, and fees are still being
reserved.

JUDGE ROSS: What I would say is
if you make the case,you should get
the relief. I mean, the cases call for
certain criteria and the judge
should adhere to the case law. I
mean I don’t know what else to tell
you but I don’t know whether they
are or aren’t, Lee. I mean I under-
stand the perception, too, but if you
make a case, you should get relief.

MARK SOBEL: Forget about that
specific issue, but on a more sys-
temic level tell us your feeling
about a judge reserving on an issue
until final hearing.

JUDGE FEINBERG: What do you
mean, Mark? Reserving pendente
lite relief?

MARK SOBEL: Reserving the spe-
cific request made, it could be per-
ceived, it could be for a lot of dif-
ferent things.

JUDGE ROSS: It’s mostly for fees
though. [laughs]

MARK SOBEL: Mostly for fees.
JUDGE FEINBERG: Well if there’s



New Jersey State Bar Association New Jersey Family Lawyer

19

an application for prospective fees,
that should be addressed specifical-
ly, right up front.

JUDGE ROSS: But see, that was
one of the things though, and now
we’ve come full circle, these are
things that should be addressed in a
case management conference early
on. Listen, he makes $500,000, she
makes nothing. So I’m going to
need some fees—address that right
up front. He could probably get
cooperation and agreement—then
I’ll give you the fees.

MARK SOBEL: But that can’t be
done with a staff member.

JUDGE ROSS: No, no. I agree.
MARK SOBEL: Ok.
JUDGE ROSS: Unless, well, it

could be done if counsel agree.
MARK SOBEL: Agreed. Let me ask

a different question because I know
our readers would want to hear.

MARK SOBEL: There’s a lot of
years of experience that we’re talk-
ing to. If you could tell us what par-
ticularly you found effective and
particularly ineffective in some-
body appearing before you. I’m not
asking for a specific determination
on a case, but in terms of technique
that you found particularly effective
or particularly ineffective.

JUDGE FEINBERG: Well-prepared.
JUDGE ROSS: Oh yeah,absolutely.
JUDGE FEINBERG: Get to the

issues and be respectful.
JUDGE SERPENTELLI: And main-

taining your credibility with the
court.

JUDGE FEINBERG: Yeah.
MARK SOBEL: How do you do

that judge?
JUDGE SERPENTELLI: Well, you

know, being honest and not…
JUDGE ROSS: Yeah, don’t make

stuff up.
JUDGE SERPENTELLI: Not raising

issues that need not be raised. Con-
ceding issues that should be.
Resolving issues that should be
resolved,and focusing on those that
need a judge’s decision.

JUDGE FEINBERG: And don’t be
emotional.

JUDGE ROSS: Right.
JUDGE FEINBERG: You know,

don’t buy into your client’s crazi-
ness. Be specific. You know, get up
and say judge, I have three very sig-
nificant issues and two issues that
are less significant and I’d like to
address all three. Be organized,
meticulous and prepared, and be
respectful. You’ll win. Even if you
lose your case because you don’t
think you got what you should’ve,
you’ve won in the eyes of the judge,
and in the bottom line for a guy or
gal who’s practicing over and over
again, that’s real important.

JUDGE SERPENTELLI: And I would
say maintaining as much brevity as
possible in pleadings and in oral
argument.

JUDGE FEINBERG: Yeah.
JUDGE ROSS:: Let me say this in

terms of professionalism. Up until
cell phones, quite frankly, most peo-
ple showed up for court on time.
And if there’s a single complaint
that I have about attorneys, and I
have more than one, that’s it. Get to
court on time.You know, it’s a real
weak argument, to say, ”I’m stuck in
traffic.” Well, you know what, you
should’ve left earlier.

JUDGE FEINBERG: Right.
JUDGE ROSS: I recall the old days

when we were getting up in the
morning and it snowed.What a sur-
prise. I didn’t know it was going to
snow the night before. They now
give you five days notice, and they
tell you how much it’s going to be,
when it’s going to start and when
it’s going to end, and if you’ve got a
court appearance scheduled for
whatever county, plan accordingly.
Do not be late! And once you’re
there, and hopefully it’ll be a half an
hour before the court reads your
file. I find lawyers, I’m talking about
good lawyers, come in, who do you
represent — I don’t know, let me
check. Oh, I represent the plaintiff.
And what’s your client do? — um...
let me look.You know, that’s an out-
rage to me, and it upsets me and
other lawyers sitting there saying,
wait a minute. Go into the coffee
shop and at least read the darn CIS.
There is absolutely no substitute for
preparation.

JUDGE FEINBERG: Right.
JUDGE ROSS: You will win ulti-

mately every time if you’re more
prepared then the other lawyer, you
ultimately will win.

JUDGE FEINBERG: You can win
without winning.

JUDGE ROSS: Absolutely. And
that’s the other thing, too. While
we’re talking about it, I don’t ever,
ever like to hear I won or I lost. I
was successful or I was not suc-
cessful, but those lawyers who go
back and literally in the hall say I
won, I lost, I won, I lost, my won-
loss record is X, I think that doesn’t
do service to the general public.

MR. HYMERLING: There is a sign
that is in chambers, in a judge’s
chambers and the judge retired
more than a decade ago, or about a
decade ago, in Burlington County,
that reads, “The Judge can declare
no victor in a matrimonial cause,”
and I think that’s what all of you are
saying.

JUDGE ROSS: Absolutely. I think
that’s offensive.

MR. HYMERLING: Now, two sys-
temic issues.The first systemic issue
is in dealing with motions. How do
you feel about the current timing of
the rules? Is that something, mean-
ing the 16 days? 

JUDGE FEINBERG: I think it
works just fine.

JUDGE ROSS: It works fine for
me, too.

JUDGE FEINBERG: Leave it alone.
JUDGE ROSS: Yep.
MR. HYMERLING: Judge Serpen-

telli?
JUDGE SERPENTELLI: Yeah, as far

as I know, I think it’s ok.
MR. HYMERLING: A second is the

issue of tentative dispositions,
which are presently a voluntary,
albeit encouraged, technique.

JUDGE ROSS: Best thing since
sliced bread.

MR. HYMERLING: Pardon?
JUDGE ROSS: Best thing since

sliced bread.
JUDGE FEINBERG: It’s really fabu-

lous.
JUDGE ROSS: Outstanding.
JUDGE FEINBERG: Except I’ll tell
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you, Lee, I tell the new judges, not
to issue tentative decisions for
three months.

JUDGE ROSS: That’s true, I agree
with that one.

JUDGE FEINBERG: You know a
really young judge needs the court-
room, the dialogue and so forth. So
in the beginning, it probably does-
n’t benefit a judge in the beginning.
Unless they’ve had significant mat-
rimonial experience and they know
the issues and they know the
dynamics of the courtroom, for a
judge that doesn’t have that back-
ground, it probably is not a good
thing for at least three months.

JUDGE ROSS: It works extremely
well with judges who have credibil-
ity with those lawyers, or the
lawyers who have credibility with
their judges. Mark, wouldn’t you
like tentative decisions from judges
who you respect?

MARK SOBEL: Yes.
JUDGE ROSS: Yeah, because you

can…and again, even if you have an
issue, that can even be resolved, not
necessarily even having come to
court, I mean you can do that by tele-
phone with your adversary, but then
you can focus and that again is with
regard to the preparation, focus on
the issues that really mean something.

JUDGE SERPENTELLI: I’ve got to
tell you, I’m not as excited as… 

JUDGE ROSS: Oh, I think it’s the
best.

JUDGE SERPENTELLI: …Tom and
Linda are because I’ve heard the
caveat. If you’ve got really good
judges, I think it can work well. I
can see it putting a less then really
good judge in a worse position.

JUDGE ROSS: But you know,
Gene, you learn by trial and error, so
that judge then is going to get oral
arguments requested on every single
motion or every tentative that he
gives out, and that’s fine, and if he or
she starts changing his or her mind,
they will also see,now wait a minute
here, I’ve got to do a little bit better
and that’s not necessarily a bad
thing.We give oral argument. If you
want to come in, come on in. You
start changing your mind though,

then you don’t have as many people
saying I waive oral argument as you
otherwise would get.

JUDGE SERPENTELLI: Well, is the
message to a judge who is perhaps
not as strong, I’m not going to
change my mind, therefore I won’t
give a lawyer an opportunity per-
haps to correct things? 

JUDGE ROSS: I don’t think so, I
don’t think so. You see, I’ve very
rarely changed my mind because of
an oral argument.Very rarely.

MARK SOBEL: We know, judge.
JUDGE ROSS: Well, I know. Right

or wrong, because I felt, look, just
because you’re a better showman
then the other person doesn’t mean
you’re going to change my mind.
That’s why I spend a lot of time
looking at the papers, looking at the
CISs, and I did spend a lot of time.
And just because you’re better on
your feet then the other person isn’t
going to matter to me. I’m more of a
substance over form person. I think,
Linda, you’re the same way.

JUDGE FEINBERG: Right.
JUDGE SERPENTELLI:And so am I,

and I think it would work well for
me if I was doing, you know, vol-
ume motions in that area or others.
I’m not sure it works well for all
judges, that’s all.

MARK SOBEL: Given the strength
of that feeling, judge, I guess Judge
Ross first, but all the judges, would
that be something you would leave
to the individual judge to decide?

JUDGE ROSS: Absolutely.
MARK SOBEL: You would?
JUDGE ROSS: I would. I would

leave it to the individual judge to
decide. I would strongly recom-
mend it for a lot of reasons.A lot of
reasons, the number one being
time management.

MARK SOBEL: But you wouldn’t
demand it?

JUDGE ROSS: I would absolutely
not demand it. No.

JUDGE FEINBERG: It’s voluntary
under the rule, Mark.

JUDGE ROSS: It’s voluntary now.
JUDGE FEINBERG: It has to be

voluntary.
MARK SOBEL: I understand that,

but in your vicinage you can decide
what you want to have happen.

JUDGE ROSS: I’m still strongly
recommending it; I’m not just
ordering it.

MARK SOBEL: Would you go
through the point of actually
observing the judge, how the new
judge…

JUDGE ROSS: I have done that.
MARK SOBEL: Is handling oral

argument and either partake it in the
sense of you know, here are some
comments about things that were
happening or not, you’re letting the
lawyers kind of run, go crazy, or
you’re limiting this, or would you
think about tentative decisions?
Would you feel as a assignment
judge that that’s part of your job? 

JUDGE ROSS: Personally, no. I
think that’s up to the PJ to do that,
but I would do it and I have done it.
But I think that that should be done
by the PJ.

MARK SOBEL: How about you
Judge Serpentelli?

JUDGE SERPENTELLI: No, I gener-
ally would leave it to the PJ, but I
have, I’ve gotten involved, too. I
agree with what Judge Ross and I
take it from that Judge Feinberg is
saying, that the leaning should be,
towards doing tentative decisions.
But I would not want to mandate it.

JUDGE ROSS: I agree.
JUDGE SERPENTELLI: There are

judges who just couldn’t hack it.
MR. HYMERLING: Do you believe

that with attrition, with time, and
with more and more judges becom-
ing computer literate that, and I’m
not suggesting that anybody is com-
puter illiterate, that with time, more
and more judges will avail them-
selves of tentatives?

JUDGE ROSS: Yes.
JUDGE FEINBERG: But, I don’t

think it’s related to computer
knowledge.

JUDGE ROSS: Yeah, I don’t either.
JUDGE FEINBERG: There are two

separate issues.
JUDGE ROSS: Let a judge get to a

comfort level. I think you good attor-
neys get to a comfort level on your
motions, you feel comfortable in
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your decisions.But a new judge does
not feel that comfortable right away.

MR. HYMERLING: Do you think
judges are availing themselves of
the telephone enough? Meaning
avoiding court appearances.

JUDGE FEINBERG: I don’t know,
but they should be.

JUDGE ROSS: I don’t think they
are, but they should be. Correct.

JUDGE SERPENTELLI: Yeah, I sus-
pect they are not, but they should
be.

MR. HYMERLING: How can we,
recognizing that the trip to the
courthouse by definition is an
expensive proposition for clients,
and recognizing that some things
can be done by conference call,
how do you encourage judges?

JUDGE FEINBERG: …let the local
county bar know you want to do it
by telephone. Word gets out real
quick.

JUDGE ROSS: Correct. And even
say it to the judge,“Listen judge, do
we have to come back or can we do
it by conference call? And I don’t
know a judge who’ll say “No you
can’t.”You know a lot of the judges
are in a mode and whether there’s
local rules or not local rules with a
small “l,” there still is a way to do
certain things in counties where it’s
not a telephone call, we expect you
to come on down. But I think if the
lawyers ask to do it by telephone,
most, almost all, judges are going to
say no problem.

MR. HYMERLING: Although I’m
not foreclosing anything from Mark
afterwards and I apologize for kind
of a wrap-up question, but I made a
commitment to Judge Ross about
15 minutes ago.

JUDGE SERPENTELLI: Don’t
worry about him. He’ll talk forever
if you just keep going.

MR. HYMERLING: Ok, let me pose
a question to each of you. Do you
have any particular message that
you would like to send to the bar
about how the family court in your
respective vicinages or from your
perspective of the state as a whole
is working and how the bar is func-
tioning within the family court?

JUDGE ROSS: I will say this Lee. I
am, and you people, meaning the
family bar, should be extremely
proud of how well you are doing. I
am also almost as proud of the Fam-
ily Division judges and staff. The
lawyers have really done a tremen-
dous job and you should be really,
really thanked for your willingness
to step up in this Best Practices. It
has made everything much, much
better for the average litigant in the
state. It really has. I think you should
be complimented, congratulated
and I do so. I think we’re doing a
pretty damn good job. Can we do
better? Yes. Could you do better?
Yes. But I give, both of us either a
B+ or an A to tell you the truth.

JUDGE SERPENTELLI: Yeah, I
think everything Judge Ross has
said is true. I’ve been amazed. It’s 20
years I’ve been chair of the Family
Practice Committee and a more
dedicated and committed and
enthusiastic group I have not seen
in the bar anywhere. Having said
that, I think one thing that has run
through our discussion today is that
there remains at the local level an
absence of a strong partnership as
I’ve seen on the state level in, not
only in the Family Division, but in
all of our divisions, between the bar
and the court, to address and iden-
tify through informal and confiden-
tial means, the problems that exist
in the counties. We really have to
strengthen that. There has to be a
greater trust in the bar that they can
do that, that they can work with the
court and that the court will
respond. I think so many of these
misperceptions, the bean-counting,
the fear of calling reserved deci-
sions to the court’s attention, really
could be eliminated if we were on a
more,greater level of partnership in
our individual vicinages.

MR. HYMERLING: Judge Feinberg?
JUDGE FEINBERG: Well, I would

agree with everything Tom said and
everything Gene said. On the state
level, I think that the family bar has
done a fabulous job and there’s a
real collegiality and willingness to
talk about issues and try to engage

in problem solving. I know in Mer-
cer County we have a very strong
family bench/bar and we meet
every other month from 3:30 until
5:30, talking about issues. Through
that process, lawyers become very
open, and they feel free to talk to
the PJ and even myself as the
assignment judge about issues that
come up. I think we need to, in
those counties, where the county’s
family bench/bar is not active, we
need to make sure that they
become active, so that there is that
dialogue. And I really think that
judges, whether it’s in the family
part, the criminal part or civil, they
want to do well. One of the things
that judges experience is that
there’s very little feedback.Very few
lawyers are going to come up and
tell you you did a great job, and
they’re just really not going to tell
you you screwed up.And if there is
a problem, I think most judges want
to know. First of all, judges who will
be going through the tenure
process, and even those who have
tenure, I think that judges take great
pride in what they do, so I would
encourage really strongly that if
members of the bar have a prob-
lem, it’s better going to the PJ then
talking to the lawyers and the com-
munity and complaining. I know
that gets it off your chest, but I
think it’s really much more con-
structive to come to the PJ and talk
because the PJ, in a very discreet
way and a very non-threatening
way, can talk to that judge and in
the long run, if your goal is to
improve performance, that’s the
way to do it and I encourage
lawyers to do that.

JUDGE ROSS: Let me just say one
thing. I would echo even stronger
what Linda said, I think that the
family bar in each county should
make a much greater effort to have
regular meetings with the presiding
judge. I don’t like whiners; I don’t
like whining judges, nor do I like
whining lawyers. And if you get a
whiny lawyer in a bar meeting
complaining about such and such a
judge, and you hear it that way,
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that’s not the way I want to hear
things. If you’ve got problems, go to
the PJ. If it’s with a judge, if you’ve
got issue problems, come to a fami-
ly bar meeting or a county bar
meeting.And there are, I would bet
you, less then 10 counties who have
regular meetings with their family
bar.That’s what your group should
encourage.You have lawyers on the
executive committee from each
and every county.And if they don’t
have active family bars in their
county, they should be encouraged
to get it going. Because every PJ
that I know of would be more then
happy to respond to that.

MR. HYMERLING: Let me just

say that the partnership that you,
each of you in one way or another
at varying times have referred to,
has always been alive and well to
the credit, to the great credit of
Chief Justice Wilentz and Chief
Justice Poritz. This conversation,
has been an incredible demonstra-
tion of a willingness to talk about
common concerns. I know that
our readers will be enriched by
having an opportunity to see this
and I personally thank each of you
for participating.

JUDGE ROSS: And I have to say
honestly, and I think I speak for
the other assignment judges, just
because the other assignment

judges are not part of this conver-
sation, I would think almost uni-
versally, most of those assignment
judges agree with what we’ve
said. Almost universally, and I
think, too, that we are lucky to
have a chief justice and certainly a
director who is as committed to
this partnership as we are, to make
sure that things go as well as they
are going. And it’s much better
then it was 20 years ago, it’s much
better then it was 10 years ago.
But, and I think it could be better
then it is.Yet, I think we’re doing a
darn good job.

JUDGE FEINBERG: We’ve come a
long way.

JUDGE ROSS: Yes we have.
JUDGE FEINBERG: We really have.
(laughter)
JUDGE ROSS: It’s been a good

journey.
JUDGE SERPENTELLI: Unfortu-

nately, there is just too much focus
on the lawyers who don’t project
the professionalism and the involve-
ment of the court, the caring that
you people and so many others do.
It’s a two-way street and we just got
to keep doing it and we’re going to
keep improving.

JUDGE ROSS: I don’t see a reason
to quit.

MARK SOBEL: It really speaks
volumes that not only do you spend
so much time in the family part but
that you still come to the meetings,
you guys are still committed to
what’s going to happen with the
practice. It’s really appreciated
because it’s the best way we get
information as to what the assign-
ment judges are thinking.

JUDGE FEINBERG: So let me say
this. Somebody once said this to me
and I think it’s true.You can take a
judge out of family, but you can’t
take the family out of the judge.

JUDGE ROSS: That’s true. Very
good.

JUDGE SERPENTELLI: Right.
JUDGE FEINBERG: I think that’s

really true. ■
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In this mobile society, family
attorneys must watch trends and
developments in the law. By
anticipating the law’s direction,

one can aptly draft agreements that
allow litigants to prepare for the
future. Such forecasting and fore-
sight enables an attorney to draft
and negotiate language that is most
beneficial to his or her client’s inter-
ests. Better drafting, and tighter
agreements, foster less litigation
and, ultimately, happier clients.

An issue worth watching is the
college contribution issue. Who is
financially responsible to pay for a
child’s college education and relat-
ed expenses, and to what extent,
when the parents are divorcing or
divorced? In 2002, the average
annual college cost for a four-year
private school was $18,273, and for
a four-year public school was
$4,081.1 Tuition fees in 2002 for a
four-year private institution
increased an average of 5.8 percent,
and public institutions increased an
average of 9.6 percent.2 Due to
ever-increasing college costs, we
must avoid costly mistakes that
result from poor drafting of college
provisions.3

COLLEGE CONTRIBUTION ISSUE IN
NEW JERSEY

At this time, there exists no
absolute legal obligation in New Jer-
sey for a parent to financially con-
tribute toward his or her child’s col-
lege education.4 While in recent

years the New Jersey Legislature
has discussed enacting a law that
would establish a minimum contri-
bution a parent would be required
to pay toward a capable child’s col-
lege expenses, there is no specific
statutory authority compelling con-
tribution.5

N.J.S.A. 2A:34-23 does provide
the court with discretion to make
orders “as to the care, custody, edu-
cation and maintenance of the chil-
dren, or any of them, as the circum-
stances of the parties and the
nature of the case shall render fit,
reasonable and just.” New Jersey
case law further empowers courts
with considerable discretion in
compelling a parent who is divorc-
ing or divorced to financially con-
tribute to their child’s college edu-
cation provided the child has
demonstrated the academic ability
to attend.6 The leading case of New-
burgh v.Arrigo sets forth 12 factors
a judge must consider in evaluating
whether a parent should be respon-
sible for contributing to their
child’s college costs.7

New Jersey courts recognize the
necessity and importance of college
and post-secondary education,
including the expenses associated
with such education,as part of each
parent’s responsibility to support
their child where the child is quali-
fied and the parents can afford the
expense.8 A college education has
become a rite of passage for most
young adults who aspire to have a

middle- or upper-class standard of
living.9 Each passing year, as the
importance of a college education
grows, the imposition upon a par-
ent to contribute appears
inevitable. Simply put, a college
education has become essential for
most careers, and opens doors to
the best opportunities.10

COLLEGE CONTRIBUTION ISSUE IN
OTHER STATES

When drafting college education
provisions, it is vital for attorneys to
be aware that, while New Jersey
places greater importance on attain-
ing a college education, this is a
minority view. New Jersey is one of
only 16 states in which judges have
the ability to order a divorced or
divorcing parent to be financially
responsible for his or her child’s
college expenses.11 Most states ter-
minate the parent’s child support
obligation upon that child reaching
the age of 18.12 In some cases, child
support obligations are extended
until age 19 if the child is still in
high school full time.13 Thus, aware-
ness of how the college contribu-
tion issue is being addressed in
other jurisdictions will safeguard
parents when drafting agreements
in this jurisdiction.

For example, expanding aware-
ness of how the college contribu-
tion issue is treated in other juris-
dictions must start with Pennsylva-
nia. For almost 30 years, Pennsylva-
nia courts recognized a divorced

Drafting College

Awareness of Not Only What is
Happening in New Jersey, But Also of
Developments in Other Jurisdictions

by Robin Bogan
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parent’s duty to pay their children’s
college education even though no
statutory authority imposed such a
duty.14 In 1992, the Pennsylvania
courts overturned this well-estab-
lished legal precedent, and in Blue
v. Blue held that divorced parents
have no duty to pay for their chil-
dren’s educational expenses
beyond high school.15

In 1993, the Legislature quickly
enacted Act 62, a post-minority edu-
cational support statute to codify
the prior Pennsylvania decisional
law before the Blue case.16 Howev-
er, in Curtis v. Kline, the Pennsylva-
nia Supreme Court declared Act 62
unconstitutional, as it violated the
Equal Protection Clause of the 14th
Amendment.17 The Court reasoned
that the statute treated the children
of divorced parents differently from
the children of married parents.18

Under the statute, a child whose
parents were divorced was entitled
to parental financial assistance for
college, whereas there was no cor-
responding right for a child whose
parents were married.19

Utilizing the rational basis test,
the lowest level of scrutiny, the
Court initially determined that Act
62 promoted a legitimate state inter-
est in “obviating difficulties encoun-
tered by those in non-intact families
who want parental financial assis-
tance for post-secondary educa-
tion.”20 The Court, however, “per-
ceived no rational basis for the State
Government to provide only certain
adult citizens with legal means to
overcome the difficulties they
encounter in pursuing that end.”21

Other constitutional challenges
to statutes similar to Act 62 have
failed in New Hampshire, Missouri
and Oregon.22 These decisions rec-
ognized the state’s interest in hav-
ing a well-educated populace and in
securing higher education opportu-
nities for children from dissolved
marriages.23 These courts also found
that a rational basis for these
statutes existed. Due to the nature
of divorce and separation, these
courts reasoned that instances will
occur in which children will not

receive support from their parents
to attend college, despite the par-
ents’ financial ability to do so, sim-
ply because their parents are
divorced.24 As a result, these courts
found the statutes requiring
divorced parents to support their
children a rational response to that
problem.25

While these constitutional chal-
lenges were unsuccessful, the Kline
decision has encouraged arguments
supporting anti-support bills.26 Even
in New Jersey, a state senator intro-
duced a bill prohibiting courts from
issuing orders forcing parents to
pay for college as part of a divorce
judgment shortly after the Kline
decision, although the bill did not
pass. Nevertheless, attorneys need
to be cognizant that the status of
New Jersey law is not cast in
stone.27 Clearly, there exists an
expansive disparity in what a par-
ent’s financial obligation shall be
relative to college expenses, and
while this disparity may cause con-
fusion from state to state, it pro-
vides a platform from which a fami-
ly law attorney can promote and
protect his or her client’s position.

DRAFTING COLLEGE PROVISIONS IN
PROPERTY SETTLEMENT
AGREEMENTS

Being knowledgeable about the
law concerning the college contri-
bution issue in New Jersey and
other jurisdictions is only half the
battle. Our knowledge of the law
must be applied when negotiating
and drafting provisions concerning
payment of college expenses to
reflect the interests of our clients.
For example, if you are representing
the parent who has greater finan-
cial responsibility for payment of
college and related expenses, lan-
guage might be included that: a)
limits that parent’s responsibility
based upon his or her involvement
in the decision-making process; b)
sets aside assets subject to equi-
table distribution to create a college
fund; c) requires a child to apply for
all available financial aid and schol-
arships; d) requires a modification

of child support based upon college
contribution. Likewise, if you are
representing the parent who may
have a lesser financial ability to con-
tribute, language might be more
inclusive and expansive.

Specifically, the following issues
should be considered:

1. Define College Expenses. The
agreement should delineate
what constitutes a college
expense.28 Seek to either limit
the definition of college expens-
es to the basics, such as tuition;
room and board; books and mis-
cellaneous fees,or to expand the
definition to cover expenses
such as laboratory fees; medical
insurance; school supplies; tutor-
ing; spending money; computer
equipment; studying abroad;
travel expenses to and from col-
lege; costs associated with join-
ing a fraternity or sorority; off-
campus housing and utilities;
and the one-time expenses asso-
ciated with buying necessary
items for the child to set up his
or her home away from home.
College-related expenses might
also include preparatory costs
incurred before the student
attends a college or university,
such as application fees;SAT and
other testing; courses to prepare
the student for the SAT; and
other admission tests and travel
expenses associated with visit-
ing schools the child is consider-
ing attending.

2. Application of Financial Aid,
Loans and Custodial Accounts.
The agreement should specify
how financial aid, grants and
scholarships are to be applied, as
well as any custodial accounts for
the children. The agreement
should also address the issue of
student loans, and whether it is
the responsibility of the parents
or the student to pay back those
loans.29

3. Allocation of Financial
Responsibility. The agreement
must provide how the remain-
ing expenses are to be divided
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between the parties. In some
cases, due to the disparity in the
parties’ incomes and assets, one
party may be responsible for all
of the child’s college and related
expenses. In other cases, where
the parties either have similar
incomes or similar resources,
the parties agree to pay the
remaining expenses equally.
Another option is for the parties
to agree to pay the remaining
college expenses in proportion
to their respective incomes. In
this case, the agreement must
define “income” and set forth
whether it includes salary,
bonuses, deferred compensa-
tion, unearned income, rental
income, and alimony payments.
Another consideration is
whether income from a second
job a party obtains to meet
these college expenses should
be considered.30 There may also
be consideration for a parent
who is voluntarily unemployed
or underemployed.

If the parties’ children are
younger, the agreement should
indicate that the parties’ respec-
tive obligation to pay college
expenses should be in propor-
tion to their ability to pay at the
time when each child is about to
enter college.31 Under these cir-
cumstances, a parent who has
limited income but ample assets
and resources will be responsible
for a higher percentage than if his
or her income was the only deter-
mining factor. If each parent’s
responsibility will not be deter-
mined until later, the agreement
should provide that the parties
shall exchange financial informa-
tion approximately nine months
to a year prior to each child
entering college so there is
enough time for the parties to
determine their respective oblig-
ations. The financial information
to be provided should include
the parties’ W-2s, 1099s and
income tax returns for the past
three to five years, three most
recent pay stubs and a list of

assets and liabilities so their
respective contributions can be
determined. Examining income
over a three to five-year time peri-
od enables income fluctuations
to be taken into consideration.

If the parties agree their
obligation will be based upon
their ability to pay, there is no
easy formula to determine their
respective share of college costs.
One suggestion is for the parties
to provide in their agreement
that if they are unable to resolve
the issue themselves, they agree
to participate in mediation prior
to filing an application with the
court.Typically,mediation will be
a less costly alternative than the
litigation costs incurred in hav-
ing a court make the determina-
tion as to how college expenses
should be allocated.Written sub-
missions may be insufficient for
the court to make a determina-
tion, and a hearing on the issue
may be required.

4. Limits on the Duration and
Cost. Additionally, the parties
must determine whether they
want to limit their obligation to
four years of college and college-
related expenses. There are
times—due to either poor
grades, transferring from one
college to another, or illness—
that a child may need more than
four years to complete gradua-
tion requirements. The parties
should provide in the agreement
what circumstances would be
permissible for each party to pay
for more than four years of col-
lege. Additionally, the parties
need to determine whether
there will be any cap to the cost.
Sometimes, parents will utilize
the cost of an education at Rut-
gers University,which is a highly
competitive state school, as a
benchmark.32 Further, the agree-
ment should provide whether
the parents’ responsibility is lim-
ited to an undergraduate college
education or whether it includes
graduate school, law school or
medical school.

5. Choice of School. The agree-
ment should provide that both
parents must mutually agree
upon the college, the cost of col-
lege and the location of the col-
lege.The agreement should also
provide that the child’s desires
and aptitude be taken into con-
sideration in selecting the
appropriate school. If the agree-
ment fails to set forth any limits,
the parents are virtually giving
the child a blank check.33

6. College Provisions in Agree-
ment Superceding State Law.
Due to the constitutional chal-
lenges to statutes that provide
for parents paying college
expenses, the agreement should
provide that the parties agree 
it is their responsibility to
contribute to their children’s
college-related expenses regard-
less of whether or not the law
requires such a contribution.
Additionally, if either party
moves out of state, there is
always the chance another
state’s law may control due to
circumstances that may trigger
application of the Uniform Inter-
state Family Support Act
(UIFSA).34 To the extent that par-
ents contract beyond the scope
of a state-imposed duty, a change
in the law or another state
obtaining continuing exclusive
jurisdiction over child support
will not allow responsible par-
ties to be absolved from their
obligation.35 Their obligations
will then be governed exclusive-
ly by contract law.36

CONCLUSION
Weathering the storm of issues

surrounding a divorced or divorcing
parent’s obligation to contribute to
their child’s college education
requires attorneys to consider New
Jersey law as well as the legal devel-
opments in other states. Parties
entering into enforceable college
contribution provisions that pro-
vide for the same level or higher
support than the law provides will

Continued on Page 30
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The starting point in New
Jersey of an analysis of a
parent’s obligation to con-
tribute to a child’s college

expenses must the Supreme Court
opinion in Newburgh v. Arrigo.1

This case stands for the proposition
that an otherwise emancipated child
may continue to be financially “une-
mancipated” if the child elects to
attend college.The Court articulated
the public policy of our state as fol-
lows:“...the privilege of parenthood
carries with it the duty to assure a
necessary education for children.”2

The Newburgh Court set forth
12 separate, relevant factors a trial
court must consider in evaluating a
claim for contribution toward the
cost of a higher education. For pur-
poses of this article, factor 11 is the
focus; namely, “the child’s relation-
ship to the paying parent, including
mutual affection and shared goals,
as well as responsiveness to
parental advice and guidance.”

Justice Stewart Pollock’s opinion
in Newburgh predated N.J.S.A.
2A:34-23(a), which is our current
statute on child support.The statute
states in a note that the 10 factors
listed are to be considered in those
cases where the Child Support
Guidelines are not applicable.
Appendix IX-A, Paragraph 18 of our
Court Rules informs us that the
guidelines do not apply to a child
who is 18 years old and has com-
pleted high school, and should not
be used to determine parental con-
tributions for college. The guide-
lines do not consider college costs
in determining average marginal
costs of raising a child.

Factor 5 of the statutory list is
“Need and capacity of the child for
education, including higher educa-
tion.” The statute makes no refer-
ence to the relationship between
the paying parent and the child.
Nonetheless, Newburgh continues
to be the touchstone on college
payment issues.

One way of framing the issue
addressed here is “when and under
what circumstances will an alienat-
ed parent be expected to con-
tribute to a child’s college expens-
es?”This issue was analyzed in Moss
v. Nedas,3 to the extent that the
Appellate Division affirmed a trial
court decision to relieve a father of
his obligation to contribute to his
daughter’s expenses at Sarah
Lawrence College, based in large
part on his having been “cut out of
the process” relating to her educa-
tion. In reading Moss, one quickly
concludes that decisions relating to
alienation/duty to pay for college
are fact driven. The Appellate Divi-
sion concluded:

Given the subjectivity and impression
of this multi-factor analysis, which
implies substantial legal discretion in
the judge in implementation, we find
no abuse of discretion or legal error in
eliminating plaintiff’s obligation for
payment of college expenses.

In recounting the facts the
Appellate Division noted that the
plaintiff-father had not been appro-
priately advised and consulted
regarding college choices, financial
aid or educational goals of his
daughter.

In Gac v. Gac,4 the court consid-
ered whether a father, estranged
from his daughter, should be
required to pay half of her college
loans after she had graduated. The
daughter had refused to have any
relationship with her father over
many years, and the original trial
court denied the father any contact
with her due to his abusive con-
duct toward her mother.The father
was required to pay direct child
support for his daughter until she
graduated college. After his daugh-
ter graduated college, the trial
court ordered him to pay half of
her college loans. The Appellate
Division noted that the father was
the “architect of his own misfor-
tune,” but found that the trial court
had emphasized this Newburgh
factor to the exclusion of the other
equally relevant factors, and
remanded for a full hearing on all
of the 12 Newburgh factors.

Juxtaposing Moss and Gac, we
are left with the conclusion that an
alienated parent may continue to
be liable to contribute to the col-
lege expenses of a child if he or she
is the root cause of the alienation,
but only if all of the Newburgh fac-
tors are addressed.

In Farley v. Farley, an unreported
Appellate Division opinion decided
on September 24, 2002,5 the appel-
late court ignored the alienation
between father and daughter
because the father had failed to file a
motion seeking a consideration of
the Newburgh factors until after his
daughter completed college. In
effect, the court applied the techni-

The Alienated Parent and the Duty to
Contribute to a Child’s College Education

by John J.Trombadore

Continued on Page 30
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In New Jersey, the case law requir-
ing parents to contribute toward
college education expenses in
appropriate situations was root-

ed in public policy and in an effort
to ensure that the children of
divorced parents would receive the
same right and entitlement as those
children of intact families. Now, as
more and more college graduates
are seeking to continue their educa-
tion by attending medical school,
law school or other types of gradu-
ate school, the courts increasingly
will have to decide whether this
public policy should apply to the
parents’ continuing obligation to
contribute toward the costs of grad-
uate school. Concurrently, the
courts may be confronted with the
question of whether a child is eman-
cipated while he or she attends
graduate school.

Previously, the courts in New Jer-
sey have extended a parent’s child
support obligation beyond gradua-
tion from college. In Ross v. Ross,1

the court directed the father to con-
tinue to pay child support until the
parties’daughter completed her law
school education.The court specifi-
cally articulated that the threshold
consideration was as follows:

Had there not been a separation and
divorce, would the parties, while liv-
ing together, have sent their daughter
to law school and financed that
schooling? It would seem clear from
the facts, particularly the respective
incomes of the parties; the fact of
only having one child, and the early

indicators in this case of Jane’s inter-
est in law school, that the parties in
all probability, would have financed
Jane’s law school education. It should
be pointed out, however, that the fact
that that question is answered in the
affirmative should in no way be dis-
positive of the issue.2

The court provided several fac-
tors to be considered, including the
cost of the education or the
amount of support sought; the non-
custodial parent’s ability to con-
tribute; the relation of the cost to
the type of school in which the
child shall enroll; the custodial par-
ent’s financial position; the apti-
tude and commitment of the child;
the relationship between the child
and the non-custodial contributing
parent; and the relationship of the
potential education to any prior
training, as well as the general rela-
tionship to the long range, overall
goals of the child.3

In Newburgh v.Arrigo, the Court
recognized that while parents, in
general, are not under a duty to sup-
port children upon reaching the
age of majority, the privilege of par-
enthood in the appropriate circum-
stances may carry with it a duty to
provide a necessary education for
their children.4 The Supreme Court
declared that:

In the past, a college education was
reserved for the elite, but the vital
impulse of egalitarianism has inspired
the creation of a wide variety of edu-
cational institutions that provide

post-secondary education for practi-
cally everyone. State, county and
community colleges, as well as some
private colleges and vocational
schools provide educational opportu-
nities at reasonable costs. Some
parents cannot pay, some can pay in
part, and still others can pay the
entire cost of higher education for
their children. In general, financially
capable parents should contribute to
the higher education of children who
are qualified students. In appropriate
circumstances, parental responsibility
includes the duty to assure children of
a college and even of a post-graduate
education such as law school.5

The Court went on to identify 12
criteria to be examined when eval-
uating an application for college
contribution.6

The Supreme Court in New-
burgh clearly intended to protect
children of divorced families by
assuring them a proper and con-
tinuing education, which they
would have enjoyed but for their
parents’ divorce. In effect, the
Court in Newburgh acted in
parens patriae with respect to a
child’s right or entitlement to a
college education. The reasoning
and criteria offered by the Court
not only protected children of
divorced families, but certainly
established strong public policy
that a continuing education was of
the utmost importance.

In New Jersey, approximately
284,767 students were enrolled in
an undergraduate institution and

Graduate School

Should a Parent’s Obligation to
Contribute Continue Beyond College?

by Debra S.Weisberg
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51,163 were enrolled in a graduate
school program by 2002.7 The New
Jersey Commission on Higher Edu-
cation opined that those states
with citizens who attained a high
educational level reap greater ben-
efits economically.8 With respect to
educational attainment, New Jer-
sey ranks as one of the top five
states.9 Nationally, New Jersey
ranks second in an increase in per-
sonal income from attaining an
education and first in charitable
contributions.10

Recently, in an unreported deci-
sion, the trial court ruled that a 17-
year-old college graduate was not
deemed emancipated, and that her
father would have to contribute to
her graduate school tuition.11 In
that matter, Ellen decided at age 13
to forego high school and com-
mence her college career instead.12

In 2001, Ellen graduated from Mary
Baldwin College in Virginia and
subsequently enrolled in a two-year
graduate program at Cornell Uni-
versity.13 She received a $10,000
annual scholarship; however, the
selective graduate program was
$30,000 per year.14

Despite the fact that Ellen gradu-
ated college at the age of 17, the
Court determined that she was not
old enough to be financially and
legally responsible to support her-
self.15 The Court focused on the fact
that Ellen could not take care of
herself and, therefore, that her par-
ents had a continuing obligation to
be responsible for her.16 The parties
were directed to provide their
financial records so the Court could
determine the percentages to be
paid by each parent.17

Certainly the facts in Ellen’s case
are unique given her age.There are
several factors the courts might
consider with an application to
extend a parent’s obligation
beyond college. For example, the
factors set forth in Newburgh
would be applied. The courts may
consider the current number of
students enrolled in graduate
school and attempt to determine
whether graduate school is a

necessity and no longer just for the
privileged few, similar to the analy-
sis performed years ago with
respect to an undergraduate educa-
tion. Another consideration is
whether either or both parents
hold graduate degrees, and who
funded their graduate education
expenses. In addition, a court may
consider whether the child’s
undergraduate studies, such as pre-
law, were specifically selected in
contemplation of attendance at
graduate school. A more difficult
determination for the court to
make in this situation is whether
the parties would have contributed
toward graduate school, after hav-
ing already contributed toward col-
lege,even if they were still married.
With the increase in attendance at
graduate school over the past sev-
eral years, the courts will no doubt
be faced with increasing applica-
tions seeking to compel a parent to
contribute toward graduate school
and, possibly, to continue child sup-
port during that time. ■
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cal laches rule rather than balance
the equities. In Farley there was no
indication that the father was the
“architect of his own misfortune”
and, to the contrary, he had made
genuine efforts to establish a good
relationship with his daughter.
Under the facts in Farley, as report-
ed, it would appear that the appel-
late ruling was at best severe and at
worst insensitive. A substantive,
rather than a procedural, application
of Moss should have at least afforded

the father a plenary hearing.
The concept of alienation

appears to be relevant only to the
issue of higher education expenses,
and not to the general duty of both
parents to contribute to a child’s
support needs. Consider, however,
whether this concept might be rea-
sonably extended to a child’s pri-
vate school expenses on an ele-
mentary or secondary school level.
Effective lawyering, which is a goal
to which we all aspire, mandates
such an analysis in the appropriate
case. ■

ENDNOTES
1. 88 N.J. 529 (1982).
2. Newburgh, at p. 543.
3. 289 N.J. Super. 352 (App. Div. 1996).
4. 351 N.J. Super. 54 (App. Div. 2002).
5. Docket No. A-1148-01T3. A copy of this

unreported opinion may be obtained
from Facts-on-Call Order No. 14055,
New Jersey Lawyer (11/4/02).

John J. Trombadore is with
Schachter, Trombadore, Offen &
Stanton.

generally be upheld. With college
costs increasing yearly, the stakes
are becoming higher,and as a result,
careful drafting and artful negotiat-
ing of these provisions is essential.
Assessing your client’s needs against
the backdrop of the law in New Jer-
sey and other jurisdictions, is the
formula for clear and sunny skies. ■
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