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CHAIR’S COLUMN:

Wearing Purple
by Thomas J. Snyder

On Oct. 20, 2010, youth
across the country were
encouraged to wear the
color purple to call atten-

tion to the deaths of six youths who
committed suicide after they were
bullied or harassed because they
were gay or were thought to be gay.1

Gay, lesbian and bisexual youth
are four times as likely to attempt suicide as straight,
young people, according to a spokeswoman for the
Trevor Project, a national organization focused on sui-
cide prevention for lesbian, gay, bisexual and transgen-
der (LGBT) youth.2 Although these statistics are alarm-
ing, the very real life stories behind these statistics are
gut wrenching. The suicide of Tyler Clementi, a Rutgers
freshman, who committed suicide by jumping off the
George Washington Bridge days after his sexual
encounter was broadcast over the Internet without his
knowledge, is an example of such a tragic story. 
The statement released on behalf of Tyler Clementi’s

family after his death speaks volumes: “The family is
heartbroken beyond words.”3

The political and public policy implication of equal
treatment toward the gay and lesbian citizens of New
Jersey is articulated by the New Jersey Supreme Court
in Lewis v. Harris:4

Times and attitudes have changed, and there has been a
developing understanding that discrimination against gays
and lesbians is no longer acceptable in this State, as is evi-
denced by various laws and judicial decisions prohibiting dif-
ferential treatment based on sexual orientation.5

Over the last three decades, through judicial decisions and
comprehensive legislative enactments, this State, step by step,
has protected gay and lesbian individuals from discrimination
on account of their sexual orientation.6

New Jersey’s Legislature has been at the forefront of com-
bating sexual orientation discrimination and advancing equal-
ity of treatment toward gays and lesbians.7

Gays and lesbians work in every profession, business, and
trade. They are educators, architects, police officers, fire officials,
doctors, lawyers, electricians, and construction workers. They
serve on township boards, in civic organizations, and in church
groups that minister to the needy. They are mothers and
fathers. They are our neighbors, our coworkers, and our friends.8

In February 2007, New Jersey enacted the Civil
Union Act9 in an effort to fulfill the constitutional
requirement articulated in Lewis v. Harris; specifically,
creation of a parallel statutory structure providing
same-sex couples all the rights, benefits and responsi-
bilities of civil marriage.10

In January 2010, the New Jersey Senate voted
against Senate Bill 1967, the Freedom of Religion and
Equality in Civil Marriage Act. In so doing, the Senate
denied New Jersey gay and lesbian couples the right to
civil marriage. 
The United States Supreme Court in Brown v. Board

of Education of Topeka, et al.,11 rejected the principle
of the “separate but equal” doctrine articulated in
Plessy v. Ferguson. 12 The Supreme Court in Brown,
addressing the implications of segregation in education
condemned state sanctioned segregation. “Segregation
with the sanction of law, therefore has a tendency to
[retard]”…“and to deprive”….13

Although the analysis applicable to Brown related to
segregation in the classroom, its rationale is sound.
State-sanctioned segregation deprives and demoralizes.
Chief Justice Deborah Poritz, in her concurring and

dissenting opinion in Lewis v. Harris, provided
poignant commentary on this point: 

See Chair’s Column on page 67
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Parents relinquish many
rights upon the birth of a
child in order to protect that
child’s best interests. Isn’t it

fundamental that among these
rights relinquished as a conse-
quence of parenthood is the right
to relocate freely? Put differently, to
the extent necessary to facilitate

the best interests of the child, should not the autonomy
relinquished by parents upon the birth of a child
include restrictions upon relocation, except in limited
circumstances?
When parents decide to have a child, there is no

doubt a presumption that those parents should act in
the best interests of their child. As detailed below, the
evidence is clear that those best interests include, in
most cases, both parents remaining in close geographi-
cal proximity to each other—whether married or
divorced. As such, it is argued herein that there should
be a legal presumption that parents relinquish their
autonomy to relocate upon the birth of a child to the
extent necessary to facilitate the best interests of the
child except in extraordinary circumstances or where
failure to move would cause harm to the child.
This column proposes that the paradigm must shift

away from the ever-increasing ease with which a cus-
todial parent is permitted to move with the child or
children away from the other parent. If this is accepted,
the standards and factors of our existing legal matrix
on removal must change.

THE BASIC LAW OF BAURES
In 2001, the Supreme Court of New Jersey decided

the seminal case governing the law of removal, Baures
v. Lewis,1 which has since served as the legal archetype
for removal litigation in New Jersey.
As established in Baures, any parent who seeks

removal of a child outside of the state of New Jersey
over the objection of the other parent must first
demonstrate a prima facie case for removal before the

court may further consider the removal application. Ini-
tially, the moving party has the burden “to produce evi-
dence to establish prima facie that there is a good faith
reason for the move, and that the move will not be
inimical to the child’s interests.”2 Like any prima facie
demonstration, the moving party must provide facts
that, “if unrebutted, would sustain a judgment in the
proponent’s favor.”3

The prima facie demonstration by the custodial par-
ent “is not a particularly onerous one.”4 The Supreme
Court explained:

[the initial burden] will be met for example, by a custodial par-
ent who shows that he is seeking to move closer to a large
extended family that can help him raise his child; that the child
will have educational, health, and leisure opportunities at least
equal to that which is available here, and that he has thought
out a visitation schedule that will allow the child to maintain
his or her relationship with the noncustodial parent.5

Hence, in most cases, the custodial parent will be
able to make a prima facie showing in favor of
removal. Thereafter, the non-custodial parent must
move forward with evidence demonstrating that the
removal is “either not in good faith or inimical to the
child’s interest.”6However, the ultimate burden to
demonstrate good faith and that the move will not be
inimical to the child remains at all times on the custo-
dial parent. As stressed in the final paragraph of the
Baures opinion:

in a removal case, the burden is on the custodial parent, who
seeks to relocate, to prove two things: a good faith motive and
that the move will not be inimical to the interests of the child.7

Accordingly, in order to warrant removal, “the trial
court will have to be satisfied by a preponderance of
credible evidence that [the custodial parent] has pro-
vided a good faith reason to move and that [the child]
will not suffer therefrom.”8 As detailed below, the
Court’s decision to invoke a less onerous demonstra-
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tion that the move will not be inim-
ical to the child’s best interests, as
opposed to a more stringent
demonstration that the move will
be in the child’s best interests,
reflects a clear presumption in
favor of a custodial parent’s right to
relocate. Therefore, it is clear that
the Supreme Court has placed the
far greater burden on the parent
seeking to oppose the move.

A PRESUMPTION IS BORN
Although several portions of

Baures may be subject to interpre-
tation, the easing of the burden on
the custodial parent, and the result-
ing presumption in favor of a custo-
dial parent’s decision to remove a
child, is not.
As detailed above, in order to be

successful on a removal applica-
tion, the custodial parent must
demonstrate through a preponder-
ance of the evidence that “(1) there
is a good faith reason for the move
and (2) that the move will not be
inimical to the child’s interests.”9

Many practitioners have mistakenly
interpreted the second prong as
requiring a ‘best interests’ demon-
stration, meaning that the custodial
parent must demonstrate that the
proposed move is in the child’s best
interests. This is incorrect. All the
custodial parent must show is that
the move is not inimical to the
child’s interests, not in the child’s
best interests. Is this purely seman-
tics? This author thinks not.
Is a demonstration that a pro-

posed move is not inimical to the
child’s interests synonymous with a
demonstration that the move will be
in the child’s best interests? If there
is a difference, is it not de minimus?
The answer to both questions is
“No.” There is a marked difference
between the two standards. A
demonstration that the move will
not be inimical to the child’s inter-
est requires only a showing that the
child will ‘suffer’ as a result of the
move.10 In other words, harm must
be shown if the move is to occur. A
demonstration that the move will be
in the child’s best interest requires

not only a demonstration that the
child will not suffer from the move,
but goes one substantial step fur-
ther by requiring a demonstration
that the move will actually benefit
the child. In other words, a best
interests standard would require a
demonstration that the child’s well-
being will be better served in the
foreign state than in New Jersey.
Why did the Supreme Court

adopt the far less onerous standard
of not inimical to the child’s inter-
est rather than the relied upon best
interests standard? Here is where
the presumption in favor of the cus-
todial parent’s right to remove a
child comes into play.
Although asserting that the two-

prong demonstration is not based
on a presumption in favor of the
custodial parent, the law speaks for
itself as it does not require a demon-
stration that the move would be in
the child’s best interests and it fur-
ther “recognize[s] the identity of
the interests of the custodial parent
and the child, and, as a result,
accords particular respect to the
custodial parent’s right to seek hap-
piness and fulfillment [through
removal of a child outside of the
state].”11 Relying on the prior
Supreme Court removal cases of
Cooper12 and Holder,13 the law of
Baures “accord[s] special respect
to the liberty interests of the custo-
dial parent to seek happiness and
fulfillment because that parent’s
happiness and fulfillment enure to
the child’s benefit in the new fami-
ly unit.”14

Quoting from Cooper, the Bau-
res Court emphasized:

The realities of the situation after
divorce compel the realization that
the child’s quality of life and style of
life are provided by the custodial par-
ent. That the interests of the child are
closely interwoven with those of the
custodial parent is consistent with
psychological studies of children of
divorced or separated parents.15

Further supporting the presump-
tion in favor of the custodial par-

ent’s right to removal of a child,
Baures offers the proposition that
“social science research has uni-
formly confirmed the principal that,
in general, what is good for the cus-
todial parent is good for the child.”16

Stated succinctly, Baures directs
that there is a presumption that if
the custodial parent will benefit
from the move, the child in the cus-
todial parent’s care will likewise
benefit. Thus, there is an inherent
presumption in favor of the custodi-
al parent’s right to move, ultimately
reflected in the less onerous demon-
stration that the move will not be
inimical to the child as opposed to a
demonstration that the move is in
the child’s best interests.

ON WHAT IS THE PRESUMPTION
PREMISED?
We must examine the competing

premises. Baures is based on the
premise that what’s good for the
custodial parent is good for the
child. The proposal submitted by
the author is that moving children a
long distance from one parent is
not in their best interest.
In support of easing the burden

on a custodial parent seeking
removal of a child outside of the
state, Baures relied heavily on
‘social science.’ As referenced
above, the Baures decision focuses
on the assertion “that social science
research has uniformly confirmed
the principal that, in general, what
is good for the custodial parent is
good for the child.”17 Is this accu-
rate? This author suggests not.
Baures relied on the social sci-

ence research conducted by Judith
S. Wallerstein and Tony J. Tanke,18 as
well as Marsha Kline, et al., to sup-
port a determination that a child’s
well-being is directly related to the
well-being of the custodial parent.
However, Baures neglected to
stress those social studies that have
criticized these studies. For exam-
ple, in 2000, Richard Warshak, a clin-
ical and research psychologist,
vehemently criticized the Waller-
stein study for being based on only
10 limited and skewed references,
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including one written solely by
Wallerstein and five others co-
authored by Wallerstein.19 Warshak
also argued that Wallerstein’s study
ignored “the broad consenses of
professional opinion, based on a
large body of evidence.”20 Warshak
concluded that “a comprehensive
and critical reading of over 75 stud-
ies in the social science literature,
including Wallerstein’s earlier
reports, generally supports a policy
of encouraging both parents to
remain in close proximity to the
children.”21

While admittedly conducted
after Baures, an empirical study by
Sanford L. Braver, Ira M. Ellman, and
William V. Farbricius has emerged
that demonstrates the detrimental
impact of relocation on children.22

The Braver study involved 602 col-
lege students whose parents were
divorced. These students were
asked questions regarding the relo-
cation status of their parents subse-
quent to the divorce. A series of cri-
terion variables were measured,
including, but not limited to, emo-
tional health, hostility, physical
health, perceived parental caring,
parental conflict, emotional adjust-
ment, general satisfaction with life,
distress from the divorce, feelings of
emotional parental support, percep-
tion of the relationship between
parents, parental contributions to
college, and general well being.23

Based on their studies, Braver,
 Ellman, and Fabricius, emphasized
the following:

Putting the point in legal terminology,
the burden of persuasion in relocation
disputes, on the question of whether
the move is in the child’s best inter-
ests, should probably lie with the cus-
todial parent who seeks to relocate
rather than with the objecting par-
ent.…Ultimately, however, our data
cannot establish with certainty that
moves cause substantial harm. They
do allow us to say, however, that
there is no empirical basis by which to
justify a legal presumption that a
move by a custodial parent to a desti-
nation she plausibly believes will

improve her life will necessarily confer
benefits on the children she takes
with her.24

Thus, the Braver study believes
the Baures assertion that social sci-
ence research has uniformly con-
firmed the principal that, in general,
what is good for the custodial par-
ent is good for the child.”25 Indeed,
the Braver study criticized Baures
reliance on the Wallerstein study,
stressing that the Wallerstein study
over-generalized prior studies in
order to support its conclusions
and further misrepresented the
facts by failing to recognize findings
that contradicted the studies’ con-
clusion.
Declaring itself “the first direct

evidence on relocation” the Braver
study propounds:

Unfortunately, in a recent review of
the social science literature undertak-
en for the legal community (Gindes,
1998), not a single empirical study
could be found containing direct data
on the effects of parental moves on
the well-being of children of divorce.
In its absence, courts appear to have
relied instead on quite indirect-and
quite controversial-social science evi-
dence about the potential effects of
relocation on children. Even more
troubling, this controversial evidence
appears to have played an important
role in generating the recent shift in
legal doctrine away from restrictions
on moves by custodial parents.26

The Braver study further adopts
Warshak’s criticisms of the Waller-
stein study, noting:

Clearly, courts ought to have better
data than was available to the Burgess
and Baures tribunals on the question
of the impact of parental moves on
children and divorce. We present new
data that are far more direct than any
previously in literature.27

The Wallerstein study continues
to be criticized. For example,
Robert Pasahow, a clinical and con-
sulting psychologist, has asserted

that “Warshak rightfully argued that
Wallerstein took a skewed interpre-
tation of a study on post-divorced
fathers and their children.”28 Pasa-
how further opined that Waller-
stein’s “research minimized the
importance of the father to a post-
divorce removal because the study
was started in the 1970’s when
fathers saw little of their children
following divorce.”29 Comparing the
Wallerstein and Braver studies, Pasa-
how concluded: “Braver, et. al. pro-
vided the first empirically based
study examining the effects of post-
divorce parental relocation on chil-
dren’s psychological functioning.
This is in contrast to how Waller-
stein presented her opinion about
children’s reaction to divorce and
then generalized to make predic-
tions about the effects of reloca-
tion. Wallerstein never provided
quantitative data.”30

More recent research literature
supports the Braver study, and pro-
vides further confirmation of the
“strong effects on child outcomes
due to residential mobility follow-
ing divorce.”31 After a thorough
examination of research literature
on the issue of removal, William G.
Austin, Ph.D., a clinical and forensic
psychologist, concluded that the
“research literature appears to
establish relocation as a general risk
process for children of divorce and
provides a base rate level of harm
due to relocation that can be found
in the effect sizes in the survey
studies.”32

The social science embodied in
the Wallerstein study so heavily
relied upon by Baures is now erod-
ed.33 In its place, there is general
recognition of the impact of
removal on a child that belies the
very premise upon which Baures
was decided: What is good for the
custodial parent is not automatical-
ly good for the child when it comes
to removal.
It is, however, acknowledged

that there are experts in the field
who believe there is limited scien-
tific data to draw any conclusions
with regard to the impact of
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removal on children in the individ-
ual case. Some believe that both
streams of research (i.e., 1) what is
good for the custodial parent is
good for the child (Wallerstein
study), or 2) relocation confers dis-
advantages (Braver)) will ultimately
fail to be applicable to the individ-
ual case, largely because both
streams do not capture adequately
the full range of variables that may
mediate the relationship between
relocation and child status over
time. Therefore, these experts
believe that to impose either theo-
retical stance as scientifically credi-
ble in the individual case may lead
to less well informed or poorer
decisions. Needless to say, this
author does not agree with this line
of thought.
There is no question, however,

that science should not be given
undue weight one way or the other.
The point is not to over-emphasize
the scientific basis on which the law
is founded because those studies,
even if they are reliable and valid,
may not be generally applied to indi-
vidual cases. The science should
serve as a template—a starting point
for thinking about a case—but not
as the over-arching controlling fac-
tor. Individual cases should be exam-
ined against the template, and if
they do not conform, then the sci-
ence should not over-ride common
sense or reasoned single case argu-
ments. The science can produce
light, but does not necessarily illu-
minate the path. It is quite possible
that the ‘science’ has caused the
skewed result in Bauers.

CONCLUSION
Is there precedent for a pre-

sumption that parents relinquish
their autonomy to relocate upon the
birth of a child? Yes, to the extent
that there are states that implement
a presumption against removal by
requiring the custodial parent to
demonstrate that the move will be
in the best interests of the child,
including Pennsylvania, Montana,
Alabama, Nebraska, Louisiana, and
Illinois.

As the line between custodial
and non-custodial parents becomes
more and more blurred due to
increased parenting time awards, as
the scientific research and literature
indicate that the premise upon
which Baures was decided is
flawed, and as evidence continues
to reflect the negative impact of
removal upon children, the law
must be corrected in order to pro-
tect the interests of both the child
and the non-custodial parent in
removal litigation.
Why shouldn’t there be a pre-

sumption against removal based on
the premise that, upon the birth of
a child, a parent automatically relin-
quishes his or her right to relocate
to the extent necessary to facilitate
the best interests of the child? The
standard to be applied in order to
overcome such a presumption
against removal is left for another
day. Should the standard be a
demonstration that harm to the
child will occur if the proposed
removal is not permitted? Should it
be a less stringent demonstration
that the proposed removal will sub-
stantially benefit the child?
This author proposes, subject to

discussion and debate, that there
should be a presumption against
removal (which may even be
extended to long moves within a
state) except upon a showing of
extraordinary circumstances or of
harm to the child if the move were
not to occur. While the standard for
overcoming the presumption
against removal remains open to
debate, the need to reexamine the
issue is clear. �

(Editor’s Note: The author would
like to thank Lisa Steirman Harvey,
of counsel to Tonneman, Vuotto &
Enis, LLC; Eileen A. Kohutis, Ph. D.;
Robert Rosenbaum, Ed.D., D.F.C.;
and William Frankenstein, Ph.D. for
assisting with this article.)
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Lawyers love to tell war stories
(or watch videos online)
about depositions going
wrong. This article addresses

why depositions go wrong, which
more often than not is the result of
practitioners neglecting (or forget-
ting) some of the basic fundamen-
tals for effectively preparing, taking
and defending depositions.

THE FAILURE TO PROPERLY
CONSIDER WHETHER TO TAKE
THE DEPOSITION
Perhaps the single biggest con-

tributor to a deposition going
wrong is the failure to adequately
consider whether to take the depo-
sition in the first.1

Whether you are a practitioner
who frequently takes or defends
depositions or one who is only
occasionally in that position, there is
a natural tendency to be drawn into
the conflict and to proceed with a
deposition without asking yourself
fundamental questions, the answers
to which will quickly reveal
whether you should go forward or
not. These questions include:

• What is the purpose of this
deposition?

• Why do I want to take it?
• What do I hope to accomplish?
• What are my objectives?

If you do not have good answers
to those questions, you should not
proceed with the deposition.
If your purpose in conducting the

deposition is to ‘beat’ the witness,
you should think about how you may
be helping the other side. While the
deposition may have some in ter-
rorem value, you are coaching the
deponent to be a better trial witness.
This same witness who you embar-

rassed during the deposition,
because of his or her lack of knowl-
edge or lack of preparation, will most
certainly be better prepared when
you meet him or her again at trial. Is
it really your objective to create a
more formidable witness for trial?

TIMING OF THE DEPOSITION
Not enough time is devoted to

the strategic timing of the deposi-
tion. There is a tendency to serve a
deposition notice as a knee jerk
reaction. To do so, without fully con-
sidering the ramifications of that
decision, may lead to various unin-
tended consequences that adverse-
ly impact your case. While many
attorneys seek to resist having their
client deposed first, there can be
some potential benefits to starting
first with your client:

• By allowing your client to be
deposed first, you get the chance
to see your opponent’s hand
before showing yours.

• You want the other side to ‘dis-
cover’ what a bad case they have
or what a good case you have. If
you have a solid case and a capa-
ble client, you may want to allow
the deposition of your client to
proceed first.

• You simply do not have enough
information to take a thorough
or meaningful deposition.

While there are often some ben-
efits in taking the first deposition,
you must analyze the risk/reward
ratio. Do the advantages of probing
your opponent first outweigh such
advantages as learning the oppo-
nent’s theory of the case before you
must formulate your theory? In liti-
gation, as in chess, the early moves
are the most critical.

UNDERUTILIZATION OF
DISCOVERY DEVICES
The failure to properly consider

the strategic timing of the deposi-
tion goes hand in hand with the
underutilization of other discovery
devices. It has been the authors’
experience that practitioners do
not fully and effectively utilize tai-
lored discovery demands,2 inter-
rogatories,3 third-party subpoenas,4

and demands for admission.5 Each
of these devices allows the practi-
tioner to clear away the underbrush
in advance of the deposition, as
well as tie up loose ends after the
deposition concludes.
These devices are to be used not

in isolation, but rather in tandem
with the deposition itself. Interroga-
tories, for example, are not only
helpful in getting some preliminary
answers to questions to aid in the
preparation for a deposition, but
also to close loopholes after the
deposition has concluded.
Simply employing these devices

is not enough. If you are going to use
a discovery device, you must use it
properly. First, the discovery device
must be tailored to its objective. If
you are going to serve a blunderbuss
demand you will surely get one in
response. If you serve a tailored
demand (with follow up demands as
necessary), it diminishes the likeli-
hood you will get an overly broad
retaliatory demand (and if you do, it
becomes much easier to demon-
strate the reasonableness of your
demand when moving to compel
and for a protective order). More-
over, by serving properly tailored
demands you are far more likely to
obtain the actual information you
really need for your client’s case.
Second, you must be prepared to

follow through if you do not get

Avoiding Deposition Pitfalls
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compliance.6 If you are serving dis-
covery demands just to serve them,
do not bother. You must be resolute
in the need for the information that
you are seeking and the steps you
are willing to take to obtain that
information.

UNDERESTIMATING THE
IMPORTANCE OF EXPERT HELP
Practitioners often overlook the

use of experts and underestimate
the impact (positive and negative)
they can have on litigation.

Use of Experts for Deposition
Preparation
It is critical for the practitioner

to understand that experts are not
just for trial testimony, but rather
can serve as an invaluable tool dur-
ing the discovery process as an edu-
cator. Employing an appropriate
expert in preparing for your depo-
sitions (both defending and taking)
can make the difference between
bolstering and weakening your
case. Also, keep in mind that while
you may be compelled to disclose
the identity of your non-testifying
experts, additional discovery from
non-testifying experts is largely pro-
tected by the Court Rules.7

Your Client’s “Experts”
Be wary of your client’s ‘experts’

or ‘professional advisors’ (e.g., the
business accountant, the house or
family counsel). While this person
may be great in the boardroom, he
or she may not have experience
with the case at hand, or experi-
ence with testifying in court.

CRAMMED/LIMITED
PREPARATION
That the practitioner must be

prepared is stating the obvious.
However, on too many occasions
the author’s have heard lawyers
explain: “I can spend a half day on
the financial statement alone,” or if
defending, “all I have to do is stay
awake.” This type of approach does
a disservice to both the practitioner
and the case. The old adage that
“failure to plan is planning to fail”
comes to mind.

There are three fundamental
components to deposition prepara-
tion: 1) starting your preparation
the day you meet your client; 2)
developing your theme; and 3) talk-
ing to your client.

Preparation Starts the Day You
Meet Your Client
The first meeting with your

client is the best time to assess both
demeanor and credibility. At later
meetings, his or her recollection is
likely to be selective and or embell-
ished. What you see is what you get.
Is your client too tan? Wearing too
much jewelry? Dressed inappropri-
ately? Now is the time to begin reha-
bilitating those aspects of your
client that warrant rehabilitation. If
the client is long winded in your
office, he or she will be long winded
at a deposition and trial, absent
proper preparation. If the client
comes into your office dressed
unsuitably, that is how he or she will
show up to the deposition and trial.
Litigation is about white hats and

black hats—the white hat signifying
the ‘good guy’ and the black hat sig-
nifying the ‘bad guy.’ It is the practi-
tioner’s job to ensure the client
understands how crucial it is for him
or her to be viewed by the court as
the party wearing the white hat.

Developing Your Theme
Nothing is more important to

your case than your theme. Your
theme is what the case is all about.
It is the framework within which
you make strategic decisions about
the manner in which the case
should proceed, the positions you
take and how you prepare your
client for deposition and trial. The
theme of the case should be simple.
It should be the sound bite that cap-
tures what your case is all about.
Depositions serve as the testing

grounds for your themes. It is there
that you will learn what works and
what does not work. Most impor-
tantly, before trial you and your
client and your experts should be
on the same page, and each should
able to finish this line: “The theme
of this case is ___”

Talking to Your Client
Lack of client communication is

a problem that too often permeates
representation. As the lawyer, you
are responsible for striking the bal-
ance in communication with both
the micromanaging client and the
disassociated client, because that
communication is critical to the
success of the representation.

Preparing Your Client for
Deposition
Remember former President Bill

Clinton’s grand jury testimony?
Question: If Monica Lewinsky

says that while you were in the
Oval Office you touched her breasts
would she be lying?
Answer: That is not my recollec-

tion. My recollection is that I did
not have sexual relations with Ms.
Lewinsky.8

The lesson here is: Do not
assume because your client was a
board leader, a debate champ, a lec-
turer, a public speaker or even the
president of the United States, that
he or she will be a good witness.
Start your client’s deposition

preparation early and bring familiar-
ity to the unfamiliar. In addition to
reviewing and practicing with your
client the proper way to respond to
deposition questions, your client
needs to understand his or her lim-
ited role in the deposition, remem-
bering that the testimony can only
be used against him or her at trial.
Your client must further be taught
to use and find comfort and guid-
ance from the theme of the case.
The more in command your client is
of the theme or themes of the case,
the more prepared he or she will be
for the deposition, regardless of the
ultimate questions posed.

CONDUCTING THE DEPOSITION—
THE X FACTORS
With respect to conducting the

deposition, various other factors
may contribute to a deposition
going awry.
First and foremost, should your

client attend? If your client can be
controlled, the answer is yes. If
you have a client who is going to
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interrupt you or interrupt the
orderly flow of the deposition,
leave him or her home.
Next, plan your conduct. A depo-

sition is not a social gathering. It is
imperative that you set the tone
from the outset. There should be no
preamble or instructions. There
should be no exchange of pleas-
antries with the deponent. You are
not the deponent’s friend. Your job
is get at the truth, period.
Just as it is important to set the

right tone, it is critical that you have
the appropriate demeanor. You have
to moderate your emotion and mod-
ulate your voice to maintain your
own effectiveness and credibility as
the interrogator. This way, when you
get angry at the witness the witness
assumes he or she is doing some-
thing wrong (as opposed to always
being angry, in which case the anger
loses its impact).
Find out what the witness was

shown and told in preparation for
the deposition. You never know
what you may discover. You may
learn that a third person wholly
unrelated to the litigation was pre-
sent, in which case privilege may
have been waived.
Write down tricky or technical

questions. This is not to suggest that
you should be writing out a Q and
A. An outline of the areas of inquiry
is the best manner in which to pro-
ceed. However, if there are specific
questions that need to be asked, or
technical questions that you want
to make sure are set out in the
record correctly, write them out to
avoid error.
Listening is critical. Do not sit

there taking notes and writing
down the answers. Look at and
engage the witness. Make sure the
witness answers the questions
about his or her opinions, as they
may lead to the discovery of admis-
sible evidence. You may not be able
to get the answers in at trial, but
they may lead to other evidence. So
ask questions such as: How do you
know that? Why do you think that
happened? And what did X tell you?
Ask why if it is important. (Of

course you will almost never ask it
at trial.) Why? At trial, you do not
want to suddenly learn something
negative about your case; during a
deposition, you do. That way, you
can prepare for it. It is best to get
everything out on the table. But
whatever happens, do not act sur-
prised when you hear bad news.
(“Of course we knew that you had
a photograph of our client raiding
the safe.”)
Be cognizant of the transcript as

a record. If the transcript is used at
trial, remember that you only have
frozen words. To make a good
record, you must squeeze all life out
of the dialogue; the words must be
coherent standing alone. You
should also keep in mind the limit-
ed rights your adversary has to
object during your testimony,9 and
quickly put an end to improper
speaking objections.
Establish what the witness does

not know. Remember, non-respon-
sive answers may be the best
answers you get. “I don’t know” or “I
don’t remember” may be music to
your ears. Lock the witness into his
or her testimony and move on! Do
not belabor the point and give the
witness the opportunity to figure
out he or she should have the
knowledge he or she claims not to
have and fix the testimony.
Finally, leave something in your

briefcase. Do not try your case at the
deposition. The purpose of a deposi-
tion is to get information, not give it.
So if you use the information in your
briefcase, it should be used sparing-
ly, if at all. Just because you can
impeach a witness at a deposition
with something you know or have
does not mean you should. Save
some valuable evidence for trial. �

ENDNOTES
1. See R. 5:5-1 (discovery in civil

family actions); 4:14-1 (rules for
party and non-party deposi-
tions); R. 4:14-9 (authorizing
videotaped depositions).  

2. R. 4:18-1.
3. R. 4:17.
4. R. 1:9-2.

5. R. 4:22-1.
6. See R. 4:23-1 (motion for order

compelling discovery); R. 4:23-
5 (application for sanctions for
failure to make discovery R.
4:17, R. 4:18-1 and R. 4:19).

7. See R. 4:10-2(d)(3) (prohibiting
discovery except upon a show-
ing of “exceptional circum-
stances.”).

8. Grand Jury Testimony of
William Jefferson Clinton, Aug.
17, 1998. (www.npr.org/news/
national/clintontape/index.html).

9. See R. 4:14-3.
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The Webster’s Dictionary
defines savings as the
excess of income over con-
sumption expenditures.

Under New Jersey law, however,
savings for alimony purposes is a
carefully defined term of art having
little relationship to the layman’s
definition of the word. Savings is a
component of an alimony award to
enable a payee “to protect…against
the day when alimony payments
may cease because of [the payor
spouse’s] death or change of cir-
cumstances.”1

Contrary to the position of some
commentators, there is no legal
authority for defining savings as a
vehicle to distribute the payor
spouse’s post-judgment stream of
income developed during the mar-
riage. Nor does the case law provide
any authority for granting a savings
component to enable the depen-
dent spouse to grow his or her
estate post-divorce in the same fash-
ion that the parties had accumulat-
ed assets during the marriage.
Instead, the court has linked the
legal definition of savings with satis-
fying two distinct goals: 1) to ensure
the payee’s alimony against the
eventuality of the payor’s death; and
2) to ensure against the possibility
that alimony could be modified due
to a change of circumstances.
Property settlement agreements

and final judgments commonly
make provisions to protect the
payee’s alimony upon the death of
the payor spouse. In most cases the
eventuality of death is addressed
not by adding a savings component
to an alimony award, but through
the maintenance of life insurance
or other security device.2When suf-
ficient life insurance or similar pro-

visions are in place to protect the
dependent spouse against the
death of the payor, there is no need
to add a savings component to an
alimony award to address the con-
cerns of death.
Protecting against a possible

change in circumstance that may
never occur is far more problemat-
ic. Indeed, if an alimony award is
increased by a savings component
for this purpose, the dependent
spouse could receive an unintend-
ed windfall if the alimony award is
never reduced or terminated due to
changed circumstances.3 On the
other hand, as recognized by one
court “an award of permanent
alimony is not the equivalent of a
guarantee of support for the
remainder of (the dependent
spouse’s) life, at the exact amount
originally ordered by the Court.”4

The task then is to provide for a sav-
ings component in an amount to
ensure against that potential rainy
day that is reasonable under the cir-
cumstances.5 In fixing the appropri-
ate savings component, courts must
be mindful that “alimony is neither
a punishment for the payor nor a
reward for the payee. Nor should it
be a windfall for any party.”6

Recently, some have argued in
favor of a more liberal definition of
savings. These commentators claim
that under the current law the
dependent spouse is punished for
being frugal during the marriage
(i.e., if the dependent spouse spent
more—alimony would have been
higher). They further argue that
equity demands that these spouses
receive an alimony award that
includes a savings component that
exceeds the requirements necessi-
tated by concerns of death and

change of circumstances.
In addition to lacking legal

authority, these arguments also fail
from a standpoint of equity and fair-
ness. The argument that frugal par-
ties are punished fundamentally
ignores the fact that the manner in
which the parties elected to live
during the marriage is a joint deci-
sion. If the parties did not spend
every penny they earned, this is the
martial lifestyle, as this is how the
parties “actually lived.”7 It would
certainly be an abrogation of the
marital contract for the court to
impose a greater lifestyle after the
divorce than the one the parties
agreed to create for themselves dur-
ing the marriage.
Furthermore, there is no author-

ity to reward the frugality of the
parties during the marriage by
including a savings component in
an alimony award for the depen-
dent spouse not otherwise justi-
fied by concerns of death or
changed circumstances. Rather,
frugality during the marriage is
rewarded in the equitable distribu-
tion phase of the case. Frugal par-
ties share in the fruits of their pru-
dent spending habits by dividing a
larger marital estate.8

In essence, those seeking to
define savings beyond satisfying the
concerns of death and change of
circumstances are arguing that a
dependent spouse is entitled to the
future income stream of their
spouse to the extent that income
stream was established during
coverture. This proposition is clear-
ly contrary to our law. As stated by
Justice Worrall W. Mountain, “a per-
son’s earning capacity, even where
its development has been aided and
enhanced by the other spouse…

Defining Savings in an Alimony Award
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should not be recognized as a sepa-
rate, particular item of property
within the meaning of N.J.S.A.
2A:34-23.”9

A savings component that is
unrelated to the legitimate con-
cerns of death and change of cir-
cumstances is a transfer of that
earning capacity tantamount to that
which the Supreme Court rejected
in Stern. Put simply, the dependent
spouse is entitled to the lifestyle
established during the marriage; the
dependent spouse is not entitled to
have his or her post-divorce estate
grow due to the efforts of the payor
spouse after the marriage, unless
necessary to secure against the
eventuality of death or change of
circumstances. It is worth recalling
that compared with alimony, equi-
table distribution is a relatively new
development in the law to ensure
that the marital estate is fairly divid-
ed. However, even when equitable
distribution did not exist, alimony
was never intended as a vehicle to
enable dependent spouses to add to
their estate post-divorce.
Those arguing that it is not fair to

allow the payor spouse to leave the
marriage with most of the dispos-
able income (i.e., income after satis-
fying all reasonable needs of the
payor and the dependent spouse
and taxes) are ignoring that “mar-
riage is shared enterprise, a joint
undertaking…akin to a partner-
ship.”10 It is long settled that the
marital partnership ends with the
filing of a complaint for divorce.11

Increasing an alimony award
through a savings component
based on nothing more than the
payor’s ability to pay it is not con-
gruent with the termination of the
martial partnership.
Those arguing on the grounds of

fairness also fail to address how it is
fair to effectively divide the payor
spouse’s disposable income and
then leave the payor spouse to seek
alternative means to replace the
contributions of the payee spouse.
For example, while it may be diffi-
cult to quantify, one can easily envi-
sion the payor spouse having to

hire a personal assistant, a domes-
tic, an escort service, a gardener, a
cook, and other professionals to
replace the efforts of the depen-
dent spouse after the marital part-
nership ends. Using a savings com-
ponent to craft an alimony award
that effectively divides the payor
spouse’s disposable income, gives
no regard to the costs to be
incurred by the payor spouse to
replace those services previously
provided by the dependent spouse.
Those who suggest that to define

savings we should be guided by
how the parties actually saved dur-
ing the marriage are attempting to
change the focus of alimony from
looking at what was spent to define
lifestyle to looking at what was
earned to define lifestyle.12 In the
end, if the budget includes what
was spent and what was not spent,
then we are effectively looking sole-
ly at income alone to define the
martial lifestyle. This flawed analysis
inevitably leads down the path of
using alimony to equalize the
income of the parties, which is con-
trary to the law.13 It also makes a
mockery of having to complete a
budget in the first place, as the
court could merely look at dispos-
able income and ignore expenses
completely in fashioning an alimo-
ny award.14 This interpretation
would render meaningless years of
case law that placed emphasis on
defining precisely the martial
lifestyle.15 Those commentators that
confuse income with expenses
overlook that income does not
define lifestyle. Income defines the
ability to pay for the lifestyle creat-
ed during the marriage.16 Marital
lifestyle may be in excess or below
the parties’ income and ability to
pay, depending upon how they
actually lived.17

Perhaps part of the confusion
regarding savings may stem from
the fact that the law requires practi-
tioners to analyze this expense dif-
ferently than the other line items in
the case information statement.18

For example, shelter, transportation,
food, clothing, vacations, and relat-

ed expenses require examination of
the parties’ expenses for these
items during the marriage.19 Regard-
ing these line items, the past prac-
tices of the parties provide guid-
ance regarding fixing a proper
alimony award. However, there is no
authority for defining savings by
examining how or what the parties
actually saved during the marriage.
Indeed, such an approach blurs the
distinction between ‘savings’ as a
term of art having a specific defini-
tion with ‘disposable income.’
Rather, in defining savings the focus
is properly placed on what is need-
ed going forward to protect against
the concerns of death or change of
circumstances. After those concerns
of death and change of circum-
stances are satisfied, there is no
legal authority for distributing the
payor spouse’s disposable income
in the alimony calculus under the
guise of savings. �
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excess income exists after all
needs of the parties have been
satisfied.
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tion of the alimony obligation
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19. Crews v. Crews, 164 N.J. 11
(2000).
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that in those cases where mari-
tal fault of the type defined in
Mani has negatively affected
the economic status quo of the
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Before you can properly
serve your clients with spe-
cial needs children, you
must first identify them.

Many matrimonial attorneys ask the
typical questions during initial con-
sultation, seeking only basic infor-
mation such as the number of chil-
dren and their ages, but never prob-
ing further. It is, however, critical to
delve deeper.
Asking if any of the children are

disabled is an excellent start, but
sometimes disabilities have not yet
been identified or labeled. It is,
therefore, important to ask detailed
follow-up questions in an effort to
tease out any potential disability
issues. For example, you, as the attor-
ney, should ask questions about the
children’s medical history and acad-
emic performance. Ask if there have
been any behavioral issues. Ask how
the children manage socially.
If your client gives you any indi-

cation that the child may be evi-
dencing behavioral, educational or
other developmental issues, you
should counsel him or her to have
the child evaluated. It is certainly
preferable to identify a child’s spe-
cial needs prior to final judgment
and to have child support, alimony,
custody and visitation established
accordingly, rather than being forced
to address the issues post-judgment.
If your client tells you that his or

her child has special needs, inquire
what those needs are and how they
affect the daily life of the child, as
well as your client. Some pertinent
questions to ask are: What is your
child’s diagnosis? When and by
whom was that diagnosis made?
How was the diagnosis made (i.e.,

what testing methods were used)?
What is the prognosis: Can the child
be cured? Can the child be treated?
Is the condition fatal?
Armed with this information, you

can begin documenting the file so
you can best represent your client.
The first list you create should con-
tain the names of all of the treating
physicians and therapists. Have your
client sign a HIPAA (Health Insurance
Portability and Accountability Act)
release for each of them so you can
request necessary information and
freely communicate with the treating
professionals. Once you learn the
child’s diagnosis, you should also con-
sider conducting some research on
your own to educate yourself beyond
what you have learned from your
client. The more you know about the
child’s disability, the better prepared
you will be to engage in critical dis-
cussions with doctors, therapists and
school personnel.
Next, you should ascertain what, if

any, medications the child is pre-
scribed. You should create a chart for
the medications, including the pre-
scribing physician, the names and
dosages of the medications, and any
notes about the medications. The
notes should include the purpose for
which the medication is prescribed,
the length of time the child has been
taking the medication and whether
there is an anticipated cessation of
the medication. If it is anticipated that
the child will cease taking the med-
ication at some point, you should
determine when and whether it will
be replaced by another medication.
You should also note whether the
medication produces any side effects
and, if so, how those effects are man-

aged. In addition, you should docu-
ment whether each medication is
brand-name or generic. If it is a brand-
name drug, find out why. For exam-
ple, some doctors believe there is a
higher efficacy rate among brand-
name drugs. If this is the case, obtain
documentation to support that asser-
tion. You should also note the expec-
tations for future medications and
prescriptions if this information is
available to you. Finally, next to each
medication, you should identify the
cost, both out-of-pocket and covered
by insurance.
It is also essential that you docu-

ment the therapies the child is
receiving, including physical, occu-
pational, behavioral and speech.
Who recommended these thera-
pies? Who is providing them? How
frequently does the child receive
therapy? When did the child begin
therapy and how long is it antici-
pated the therapy will continue?
Where does the child receive thera-
py—at home, school or elsewhere?
You should also obtain releases

from your client for each of the child’s
therapists so that you can receive doc-
umentation of the goals of these ther-
apies, the progress that has been
made and the plan for the future.
Again, you should note the cost of the
therapy, both out-of-pocket and the
amount, if any, covered by insurance.
In addition to documenting the

child’s medications and therapies,
you should elicit information with
respect to any equipment, medical
devices or mobility aids the child
uses. You should ascertain when the
item was first obtained as well as its
useful life, and then determine when,
and if, the insurance company will

Special Treatment
When Divorce Involves a Special Needs Child

by Beth C. Manes



31 NJFL 76

76

pay for a replacement. For example, a
child may outgrow a wheelchair
before the insurance company is
willing to pay for a new one. Speak
with the doctor or therapist and
obtain a report on the progress the
child has made with these devices
and the expectations for the future.
As with the medications and thera-
pies, you should maintain a record of
your client’s out-of-pocket expenses
as well as the costs that have been
covered by insurance.
In representing a parent of a spe-

cial needs child, you must also be
apprised of the child’s academic situa-
tion. Does the child have an individu-
alized education plan (IEP), which is a
specialized instruction plan, or a 504
reasonable accommodations plan? Is
the child being tutored? If so, who is
performing the tutoring and how fre-
quently is the child tutored? Does
your client anticipate tutoring will
continue into the future? If tutoring is
expected to continue, you should doc-
ument its necessity through a
progress report from the tutor and
ascertain how the tutor is going to be
paid. If there is a child study team in
place, you should learn the name of
the members, when the team last met
and their topics of discussion. Again,
be sure to have the appropriate releas-
es signed by your client so you can
obtain copies of the child’s school
records and the IEP or 504.
A final area of inquiry is whether

the child is presently receiving any
public services or benefits, and
whether any future services are
anticipated. You should also deter-
mine whether the child receives
any means-tested benefits, such as
SSI or Medicaid, or whether it is
anticipated that the child will quali-
fy for and receive such benefits in
the future? Finally, you should con-
firm with your client that the child
is registered with the Division of
Developmental Disabilities.

SYNTHESIZING THE
INFORMATION INTO A USEFUL
DOCUMENT
After you have completed your

fact-finding mission, the ‘special
needs’ you have evaluated should

include medical, therapeutic, equip-
ment, medication, education, profes-
sional assistance and social. At this
point, you have already identified the
child’s specific needs and assessed
how those needs are presently being
satisfied. The next consideration
involves attempting to project those
needs into the future to ensure they
continue to be fulfilled as the child
grows and develops.
A life care plan is an excellent

place to start. Many social service
agencies, as well as privately prac-
ticing nurses, social workers and
therapists, work with families to
provide a life care plan for a person
with a disability. The life care plan-
ner will work in collaboration with
the child’s medical professionals
and various therapists to document
how the child’s disabilities impact
his or her daily life at home, at
school and in the world, and to fore-
cast what the family might expect
in the future. Among other things,
the life care plan will address the
child’s medical needs, education
needs, therapeutic needs (i.e., phys-
ical, occupational, speech), neces-
sary aids (i.e., hearing aids, mobility
aids) and necessary modifications
to the home to accommodate the
child. The life care plan will help
assess how the child’s needs might
change and identify programs for
which he or she might be eligible.
In short, you are seeking infor-

mation to help answer the $64,000
question: Will the child ever be
emancipated? The life care plan
should be revisited and updated fre-
quently as the child matures and his
or her needs and abilities change.
Knowing what a child’s future

needs might be and knowing what
they will cost are two different
issues. Unfortunately, the cost of cer-
tain therapies or other accommoda-
tions often makes the payer of child
support question the effectiveness
of the therapy. This fact makes it
imperative that your experts care-
fully document the progress the
child has made to date. It is also a
further reason why a life care plan is
so critical, since you will be obtain-
ing a third party’s expert opinion

regarding how the child’s special
needs should be met in the future.
You must ask your client

whether a life care plan has been
prepared for his or her child and, if
so, when it was last updated. A copy
of the most recent plan should be
kept in your file. If the most current
life care plan is more than a year
old, it would be wise to have an
updated plan prepared.
Ideally, you should have the life

care plan reviewed by a financial
planner well versed in planning for
special needs. In fact, some financial
planning firms are equipped to pro-
ject, based upon the child’s antici-
pated needs, the future cost of car-
ing for a special needs child. This is a
critical component in helping your
client plan for the future and will
also serve as a useful tool for you as
the attorney negotiating the divorce.

HOW THIS INFORMATION WILL
IMPACT DIVORCE NEGOTIATIONS
Some of the information you

have collected and evaluated will
greatly impact child support, alimo-
ny, custody and visitation discus-
sions. Before negotiations can begin,
it is imperative that you discuss with
your client the issue of day-to-day
care for the child. For example, has
one parent been the primary care-
taker for the special needs child. If
so, what does that mean? Does the
child require around-the-clock care?
Who else, if anyone, has provided
this care? If it has been a hybrid par-
ent/caregiver schedule, how much
time has the parent been devoting
to the special needs of the child?
Will the parent continue to be able
to care for the child, or does the life
care plan indicate that professional
caregivers will be exclusively
required in the future?
The results of these inquiries

will help answer another monetary
question: Will the caregiver parent
be able to return to the workforce
and, if so, when and to what extent?
Quite possibly, the cost of child care
will exceed the salary the caregiver
parent may be able to earn. Addi-
tionally, if one parent is to continue
to be the primary caregiver for the
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child, some respite for that parent
must be factored in to fortify the
parent to continue caring for the
special needs child.
Next, you should inquire about

the necessary household accommo-
dations. Does the child need assis-
tance with mobility? Has the house
been renovated to facilitate the
child’s mobility? If the home has
been modified to accommodate the
child’s needs, this will have implica-
tions on whether to sell the marital
home and who will reside in the
home after the divorce. The house-
hold accommodations will also
affect the parameters of parenting
time for the non-custodial parent.
While the non-custodial parent may,
for example, seek parenting time on
alternate weekends and Wednesday
nights, such a schedule might not be
realistic if his or her home is not
physically accessible to the child.
You will also need to counsel

your client with respect to deci-
sion-making regarding the child’s
needs. For example, have both par-
ents shared the responsibility of
day-to-day decision making? What
about medical decisions?
You should identify those issues

on which the parents agree and dis-
agree. Have the parents agreed on
types of therapies to be used to treat
their child? In terms of education,
do they both agree that the public
schools can adequately meet the
child’s needs, or does one parent
endorse private school? If disagree-
ments exist, you should inquire as to
whether both parents have been
present at consults with doctors
and therapists as well as at school
and child study team meetings.
In addition, it is imperative that

you discuss with your client the
potential need for decision-making
authority after the child reaches the
age of 18. If the child will not be
emancipated, or might only be par-
tially emancipated, someone will
have to petition for guardianship, or
limited guardianship, of the child.
Depending on the age of the child
and the relationship of the parties,
you may elect to simply discuss the
issue with your client but not raise

it in settlement negotiations. If the
child is already a teenager, however,
it would be best to resolve the issue
as early as possible to avoid post-
judgment litigation.
The parties should decide who

will be the child’s guardian, or if
there will be co-guardians, as well as
who will initiate and pay for the
guardianship application. If the child
is old enough, the parties should also
decide whether a full guardianship
or limited guardianship is appropri-
ate. For example, perhaps the child is
able to make medical decisions, but
not financial ones. The life care plan
should provide necessary guidance
on this issue. The guardianship
action can be commenced prior to
the child’s 18th birthday so that a
guardian is in place as soon as the
child reaches the age of majority.
In terms of expenses, the costs

associated with a guardianship pro-
ceeding include the parties’ attor-
ney(s), the attorney appointed by
the court to represent the alleged
incapacitated person and any fees
charged by the doctors to prepare
the two reports required to be filed
with a guardianship complaint. Ide-
ally, an agreement should be
reached in advance, because it will
streamline the process and avoid
the displeasure felt by surrogate’s
court judges forced to litigate cus-
tody battles in their courtrooms.
Without question, a child’s special

needs will also affect the calculation
and duration of child support. For
example, a special needs child may
never be emancipated. Therefore,
child support may continue for the
duration of the child’s life. Additional-
ly, it may be necessary to deviate
from the child support guidelines to
account for the child’s unique
needs.1 A child’s special needs will
also have an impact on the amount
of life insurance necessary to secure
child support. You should not under-
estimate the importance of securing
life insurance coverage sufficient to
provide for the child’s needs for the
rest of his or her life.
Additionally, the life insurance

coverage should account not only
for the potential loss of child sup-

port paid by one parent, but also for
the loss of care provided by the
non-payer parent. For example, if
one parent is providing 24-hour
care for a special needs child, that
care will be expensive to replace.
When discussing with your client

the issue of child support, you must
be mindful of the fact that child sup-
port, if appropriate past age 18, may
be detrimental to a special needs
child’s qualification for public bene-
fits if handled improperly. For exam-
ple, child support payments will
reduce SSI benefits dollar for dollar,
which may, in turn, eliminate the
child’s Medicaid eligibility. Since
many insurance companies will not
allow a parent to carry a child on his
or her insurance policy past the age
of majority, despite the child’s spe-
cial needs, it is imperative to keep
the child qualified for Medicaid.
The Social Security Administra-

tion’s Program Operations Manual
System (POMS), which is designed to
provide guidance to administration
officials, is also instructive to attor-
neys representing a parent of a spe-
cial needs child. According to the
POMS, after a child reaches age 18,
child support payments made on
behalf of the child are treated as
unearned income to that child.2 This
mandate applies to arrears as well. If
child support is received in the form
of food or shelter, however, only two-
thirds of that amount is considered
in-kind support and maintenance
(ISM) and will factor into the calcula-
tion.3 If the non-custodial parent pays
for goods and services for the child,
such as child care, tuition, phone,
cable or Internet service, these pay-
ments will not be considered income
to the unemancipated adult child.
Although much of the planning for

a special needs child often focuses on
qualifying the child for benefits and
ensuring that he or she remains quali-
fied for those benefits, you must still
be mindful of their impact on the cal-
culation of child support. If a child is
already receiving Supplemental Secu-
rity Income (SSI) benefits, such pay-
ments will not reduce the child sup-
port obligation because those benefits
are means-tested.4 In contrast, Social
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Security Disability (SSD), which is
paid as a substitute for earned
income, can be considered income
when calculating child support. 5 The
courts used the child support guide-
lines worksheets to support their find-
ings, the distinction being that SSI is
means-tested and SSD is not.6

The parties can protect their
child’s eligibility for means-tested
public benefits through the use of a
special needs trust. A special needs
trust, also called a supplemental
needs trust, is a vehicle used to
ensure that funds are available for a
person with special needs without
disqualifying him or her from pub-
lic benefits programs. Federal law
protects children with disabilities
from disqualification from SSI and
Medicaid when assets are held in
special needs trusts.7

Two types of special needs trusts
are available: self-settled special
needs trusts, which are created
with the assets of the disabled per-
son, and third-party special needs
trusts, which are formed with the
assets of a third party.
If the transfer of child support to

a special needs trust is irrevocable,
the payments will not be consid-
ered income to the child. If the par-
ties intend to create a special needs
trust and have child support pay-
ments directed into the trust after
the child turns 18, it would be pru-
dent to have the court order such an
arrangement. Since the parties can-
not modify the court order, court-
ordered payment of child support
to a special needs trust would likely
be deemed irrevocable.
Although no case law specifically

addresses the protection of child sup-
port by directing payment into a spe-
cial needs trust, the Appellate Divi-
sion has held that alimony was not
income to a supported spouse when
it was paid directly to a special needs
trust pursuant to a family part order.8

If a special needs trust is created
to receive child support, such a trust
would be considered a self-settled
special needs trust, since it will be
funded with the child’s own money.
This trust will have to contain a pay-

back provision, ensuring that if any
funds remain in the trust at the end
of the child’s life, Medicaid will be
reimbursed prior to any distribution
to contingent beneficiaries.
If your client is securing child

support with a life insurance policy,
this policy can be paid into a third-
party special needs trust, which
would not contain a pay-back pro-
vision. This third-party special
needs trust can also be the recepta-
cle for funds from a 401(k) or
403(b) plan.
Regardless of whether a self-set-

tled or third-party special needs
trust is warranted, the trust docu-
ment can be created mutually, with
both parties deciding who the
trustees will be. If they cannot
agree on one trustee, then perhaps
they will each choose one trustee.
Those individuals will work togeth-
er as co-trustees, ensuring that both
‘sides’ are represented.
If no family members are willing

or available to serve as  trustees, and
the parties wish to hire their financial
planner, you should counsel your
client to be wary. Many financial plan-
ning firms will not serve as trustee,
and those that are willing to do so are
often ill-prepared to handle the intri-
cacies of a special needs trust.
You might advise your client to

consider a nonprofit agency such as
Planned Lifetime Assistance Net-
work of New Jersey (PLAN/NJ).
PLAN/NJ exists to answer the ques-
tion: Who will care for my loved one
when I am gone? It is an excellent
resource for families who do not
have someone to whom they can
turn. PLAN/NJ can serve as trustee,
representative payee and even
guardian for a disabled adult child.
PLAN/NJ also has a pooled trust,
which is a type of special needs trust
that allows an individual to have his
or her own account within a larger
trust. This option provides a greater
investment opportunity to someone
with a smaller trust corpus.

FINAL CONSIDERATIONS
The issues surrounding the pre-

sent and future care and support of

a special needs child can complicate
even the simplest of divorce negoti-
ations. As the attorney for a parent
of a special needs child, you must
educate yourself in all aspects of the
child’s needs, from diagnosis to for-
mulating a plan for fulfilling the
child’s anticipated future needs. If
you invest the time in documenting
the child’s relevant past and pre-
sent, you will be better equipped to
ensure that the child has adequate
and appropriate provisions for his
or her unique needs going forward.
Although divorce clients retain
attorneys to represent them in
dividing their assets and obligations,
you may certainly counsel them
that, in preparing for the future of
their special needs child, a unified
plan and mutuality of objectives are
both necessary and appropriate. �
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We may now wish to
be more vigilant and
proactive when there
are Chapter 13 filings

because of the recent United States
Supreme Court decision on June 7,
2010, in Lanning v. Hamilton,1

holding that in Chapter 13 bank-
ruptcies a court can calculate a
debtor’s projected disposable
income by considering changes in
the debtor’s income or expenses
that are known or virtually certain
at the time of the confirmation of
the repayment plan.
Some generic background infor-

mation on bankruptcy filings under
Bankruptcy Codes Chapter 72 and
Chapter 13,3 the main forms of
bankruptcy filings by individuals, is
necessary. A Chapter 7 bankruptcy
is commonly called a straight bank-
ruptcy, because it will generally
eliminate most debt, except for sup-
port obligations and student loans,
for example. Assets are liquidated to
pay debts, and in return the debtor
receives a clean slate from credi-
tors. A Chapter 13 bankruptcy is
commonly referred to as reorgani-
zation, because it involves a debtor

who has regular, stable income, and
thus will be restructuring the debt
with lower payments made to the
creditors for three to five years.
Chapter 13 involves a debtor4

entering into a three-year to five-
year payment plan, committing all
of his or her disposable income to
creditors. Chapter 13 is generally
invoked under one of three circum-
stances. First, the most common use
of Chapter 13 is to stop foreclosure
and cure mortgage defaults. Sec-
ond, it is the alternative for debtors
who have assets they do not want
sold in a Chapter 7 liquidation. If a
debtor’s income is sufficient, he or
she will be permitted to pay at least
the value of the assets into a Chap-
ter 13 plan. Third, higher income
debtors, who might be deemed to
be abusing the Chapter 7 process,
can use Chapter 13 to discharge
their debts.

2005 CHANGES IN 
BANKRUPTCY LAW
In 2005, Congress passed a major

revision of bankruptcy law called
the Bankruptcy Abuse Prevention
and Consumer Protection Act of

2005 (BAPCPA). BAPCPA was
expressly intended to cause debtors
to file Chapter 13 bankruptcy peti-
tions as opposed to filing petitions
under Chapter 7. The main method
of doing so is the “means test.”5

The means test creates a presump-
tion of abuse for Chapter 7 debtors
who are determined to have the abili-
ty to repay a portion of their debts.6

The means test also determines pay-
ments for some higher income
debtors filing under Chapter 13.

THE MEANS TEST
The means test is a two-step

analysis. The first step is to deter-
mine whether the debtor’s income
is above or below the state median
income. If a debtor’s income is
above the median income in his or
her state, then Internal Revenue
Service (IRS) standards are applied
to determine the amount of debt
the debtor can pay.7

Before applying the means test, a
debtor must first compute his or
her income. Current monthly
income, for purposes of the means
test, is defined as the average of the
debtor’s income from all sources in
the six-month time period preced-
ing the bankruptcy filing.8 In prac-
tice, this definition can multiply the
effects of one positive month of
income, or, conversely, the effects of
a decrease in income or even unem-
ployment. When a debtor’s income
is changing, debtor’s counsel and
the client must determine whether
waiting to file would be advanta-
geous.

What Can We Know About “Known or
Virtually Certain” Changes in a Chapter
13 Debtor’s Financial Circumstances
by Ronald G. Lieberman and Paul Pflumm

How many family law practitioners ask potential clients if
they, or another involved party, filed for bankruptcy in the
last five to seven years? When an obligor files for
bankruptcy, is it your initial inclination when you represent
the dependent spouse or obligee to put the file aside until
there is some resolution of the bankruptcy action?
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The current monthly income of
the debtor is then multiplied by 12
and compared to the state median
income. A debtor whose income is
below median income will use a
pre-BAPCPA analysis to calculate
their Chapter 13 plan payments.9

A debtor whose income is above-
median income will proceed onward
to complete the balance of the
means test. This continued process
under the means test takes the
debtor’s previously calculated cur-
rent monthly income, and deducts
IRS standards for living expenses,10

expenses for administration of the
plan,11 and average monthly pay-
ments on secured debt,12 among
other things. If the remaining income
of a debtor, multiplied by 60, is suffi-
cient to pay a statutorily determined
amount of unsecured debts, then the
debtor must file a Chapter 13 with a
three- to five-year repayment plan.
The remaining income of the debtor,
after expenses, is the amount of
monies dedicated by the debtor to
the repayment plan under the
mechanical approach. A debtor is
also permitted to deduct payments
for priority debts, which include
alimony and child support.13

LANNING V. HAMILTON
Lanning arose from what was

believed to be one of the multi-
tudes of drafting mistakes in BAPC-
PA.14 The Bankruptcy Code requires
all of a debtor’s “projected dispos-
able income” to be paid into the
Chapter 13 plan15 “Projected dispos-
able income” is not a defined
phrase, although disposable income
is defined,16 and BAPCPA incorpo-
rated the means test.17 Many courts
interpreted the BAPCPA’s new defi-
nition of disposable income to
mean projected disposable income
by way of what is known as “the
mechanical test.”18 Considering that
one of the goals of BAPCPA was to
remove discretion from the judicia-
ry regarding the amount of debt a
debtor is to repay to creditors, this
definition was widely believed to
be the congressional intent.19

The Supreme Court in Lanning

adopted the “forward looking”
approach, allowing the courts to vary
the results produced by the means
test in “unusual cases.”20 Lanning also
directed the courts to start with the
mechanical definition of disposable
income, but permitted them to “go
further and take into account other
known or virtually certain informa-
tion about the debtor’s future
income or expenses.”21

This definition of “current
monthly income” was the cause of
the problem in Lanning, because
the debtor in that case received a
one-time lump sum payment from a
former employer that was not
expected to reoccur.22 The Supreme
Court also discussed the ability of a
debtor to delay filing to account for
changes in income.23

Curiously, several of the cases
cited by the Supreme Court in
examining future changes in a
debtor’s income discussed whether
a source of income received by a
debtor was actually disposable
income, as opposed to reviewing
what constituted projected changes
in a debtor’s economic situation. In
re Heath held that under Ninth Cir-
cuit case law, the existence of a
future tax refund was too uncertain
to be considered disposable
income.24 Similarly, In re Richard-
son25 held that life insurance pro-
ceeds were not property of the
estate and need not be turned over
to the Chapter 13 trustee. More
directly on point was In re James,26

where the court suggested a repay-
ment plan that included an increase
in the debtor’s payments to credi-
tors as the circumstances involving
the debtor’s business improved
over time.

INTERPLAY WITH FAMILY LAW
The Supreme Court decision in

Lanning raises issues regarding
what disclosures by a debtor, as
revealed to a bankruptcy court in a
Chapter 13 filing, support a family
court’s determination that certain
financial circumstances were
“known or virtually certain.”
In order to seek a downward

modification of a support obliga-
tion, a movant must establish a per-
manent diminution in his or her
income.27 The Lanning decision
provides little guidance for judges
and practitioners in bankruptcy law
or family law regarding the mean-
ing of “known or virtually certain
information.” But, the Court referred
approvingly to pre-BAPCPA case
law requiring “clearly foreseen”
changes.28 Practitioners almost cer-
tainly will notice that the Lanning
Court looked to pre-BAPCPA prac-
tice that is still in use for lower-
income debtors who pass the
means test. This is usually a holistic
process, which can incorporate
annual raises, upcoming bonuses,
and improved business conditions
for self-employed individuals.
Because Lanning did not pro-

vide guidance regarding the mean-
ing of “known or virtually certain
information” about a debtor’s future
income or expenses, the question
becomes just what will constitute
such information. Are the signifi-
cant changes in the debtor’s finan-
cial circumstances that are known
or virtually certain during the bank-
ruptcy action the legal equivalent a
permanent change in circum-
stances warranting a downward
modification of alimony or child
support? An attorney representing a
Chapter 13 debtor in a family law
action may wish to consider mak-
ing that type of legal and/or factual
argument. This would assume, how-
ever, that the debtor/obligor will be
relying upon the same facts in the
family part as were set forth and
accepted by a bankruptcy court.
There is some precedent that

may reveal an answer.
In a case all-too familiar to family

law practitioners, In re Gianakas,29

the Third Circuit Court of Appeals
went about interpreting the meaning
of a debtor’s obligation despite the
language of the parties in their
divorce settlement agreement. In that
case, the Third Circuit actually men-
tioned that a judge should review “the
parties’ financial circumstances at the
time of the settlement.”30 Some exam-
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ples included whether one spouse
had custody of the children at the
time of settlement and whether a
party was unemployed or employed
“in a less remunerative position than
the other spouse....”31 Those factors
cited by the court in Gianakas
included some of the factors specified
by the New Jersey Supreme Court in
Lepis as constituting changed circum-
stances.32 Thus, there may be some
overlap or interrelation between
“known or virtually certain informa-
tion” and “changed circumstances.”
When an obligor files for bank-

ruptcy, is it fair to ask for receipt of
that party’s tax returns to monitor
his or her income situation and
then to explore any potential
changes in his or her income? That
is permissible in a limited situation
under Walles v. Walles,33 and may be
important in deciding whether a
debtor who filed a Chapter 13 plan
has experienced significant
changes in his or her financial cir-
cumstances since that filing. This is
an argument to be made by a family
law practitioner, because the Bank-
ruptcy Code includes a provision
for modification of a repayment
plan at any time after confirmation
of it.34The modified repayment plan
must meet the same standards for
confirmation as any other repay-
ment plan. Thus, a debtor who
experiences a loss of a source of
income, loss of employment, or
reduction in business income, to
name a few examples, can poten-
tially reduce his or her payments to
creditors, if the debtor is believed
to have suffered changes in his or
her circumstances.35

What happens if a debtor/oblig-
or who filed under Chapter 13
thereafter files an application in the
family part to reduce his or her
alimony and/or child support based
upon substantial changes in his or
her economic circumstances? Is
that obligor collaterally estopped
from asserting in the family part sig-
nificant changes in his or her finan-
cial circumstances if in the bank-
ruptcy proceeding he or she failed
to assert the existence of significant

changes in his or her financial cir-
cumstances that were known or vir-
tually certain? What if the debtor
did assert them and a bankruptcy
court rejected their existence?
That argument would appear to

have merit because collateral estop-
pel requires: 1) that the issue to be
precluded in the current matter be
identical to the issue in a prior pro-
ceeding; 2) that the issue was actu-
ally litigated in that prior proceed-
ing; 3) that there was a final judg-
ment on the merits by a judge in
the prior proceeding; 4) that a
court’s determination of that issue
was essential to the prior judgment;
and 5) the debtor will obviously be
the same party in both the bank-
ruptcy proceeding and in the fami-
ly part action.36 It would appear that
collateral estoppel should apply to
bar the obligor from raising such a
claim in this situation in the family
part because collateral estoppel
applies to discharge proceedings in
a bankruptcy court.37

An attorney representing the
dependent spouse or obligee will
obviously want to know what facts
and information the Chapter 13
debtor presented to the bankruptcy
court. But in order to avoid the alle-
gation of unauthorized discovery in
post-judgment motions38 a practi-
tioner representing the dependent
spouse or obligee in a post-judg-
ment matter who seeks to learn
what proof and information was set
forth by the debtor in the bank-
ruptcy proceeding regarding the
known or virtually certain changes
in the debtor’s financial circum-
stances should specifically request
that type of discovery from the
motion judge.
A creditor can also take advan-

tage of the discovery provisions of
the Bankruptcy Code and seek for
the debtor to sit for an examination
(i.e., deposition) and to compel the
debtor to produce documents.39

Under local bankruptcy rules, a
creditor does not need the permis-
sion of the bankruptcy judge to
conduct such discovery.40 An attor-
ney may also wish to discuss the

matter with the Chapter 13 trustee
to reveal facts and information.

CONCLUSION
A Chapter 13 debtor who asserts

“known or virtually certain infor-
mation” in the bankruptcy proceed-
ing regarding his or her future
income or expenses can potentially
provide a family law practitioner
with a proverbial treasure chest of
information. An attorney who either
represents a Chapter 13 debtor or
represents the dependent spouse/
obligee should monitor the filing
and the information supplied dur-
ing it. �
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