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Does It Exist?

by Andrea Beth White

I of us would like to

believe that in the noble
profession we have cho-

en—the law—there is

always civility among us.After all, the
Rules of Professional Conduct
(RPCs) are very clear on the require-
ment of civility in our practice.The
question posed is—are we treated
with civility by everyone involved in the legal process?

More often than not, we do encounter civility and
understanding among our peers, as well as the bench.
The camaraderie between matrimonial lawyers is
unparalleled. We have a unique practice and profession.
There is a keen awareness of the difficulty that each
and every one of us encounters in representing liti-
gants through their divorce process.

I am sure all of you can recount those unfortunate
circumstances where you have found yourself in a sit-
uation where civility is all but lost. We must remember
that we are required to conduct ourselves at all times
in the dignified manner in which we hope to be treat-
ed ourselves.

No one can doubt that we are among the hardest
working of our profession—every day helping some-
one through one of the most difficult and challenging
times in their lives.This naturally breeds added stresses
and pressures. Despite these stresses, we must all con-
tinue to endeavor to balance the challenges of our
noble profession.

A few years ago, one of the former chairs of the Fam-
ily Law Section, Lizanne Ceconi, wrote a column
addressing these same issues. In her column she
recalled vividly an example of the loss of this civility. In
her column “Best Practices—Worst Behavior,” circulated
in October 2007, she recounts one of the worst cases of
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civility in the practice of law she encountered.’

In pertinent part, she recounted what she describes
as her “particularly painful” civility story:

“In the fall of 2004, 1 was diagnosed with breast can-
cer. After surgery, it was decided that I should begin
chemotherapy, with the first treatment to begin two
days later. Chemotherapy was to begin on a Friday, and
I was scheduled to appear for a post-judgment early set-
tlement panel the following Tuesday. Despite the initial
consent of my adversary, the court denied the adjourn-
ment request, advising my office late that Friday after-
noon while I was at the doctor’s office. The following
Monday, another letter was written to the court
expressly stating my diagnosis, surgery and treatment.
Since the first judge had left for vacation another judge
reviewed the letter and demanded that my partner
appear in court the following morning with the client.
My partner had never met the client, nor been involved
in the case.The next morning, the judge on the record
wanted to know why I should not be sanctioned for my
failure to submit an early settlement panel statement.
Imagine the litigant’s horror to witness such insensitiv-
ity in a forum where one expects justice to be dis-
pensed. When the case did not settle, the judge
informed my partner that if I was not prepared to try
the matter by Jan., I would have to find someone else
to do it. How does one explain to a client that moving
cases is more important than having one’s health
and/or personal choice of counsel?”

“When this particular instance was brought to the
attention of a former Supreme Court justice, the
response was that this story was simply “anecdotal.” To
me, it is and was personal. If I thought it was simply
aberrational, I probably would have coped better with
the insensitivity of the response. While it certainly was
egregious, there are, unfortunately, many other similar
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stories that are circulating in court-
houses throughout the state. This
behavior is more than anecdotal—it
is becoming commonplace. I have
heard far too many tales about
denials of adjournment requests for
funerals, family illnesses, vacations,
children’s birthday parties and other
events that are part of our lives.”

It is now four years later; and it
does not appear that Lizanne’s story
is anecdotal. I am certain all of us
have our own war stories about
how we have been treated in a
manner inconsistent with the Rules
of Professional Conduct, and what
we believe should be civility in the
practice of law. We must always be
mindful that RPC 3.2 requires that
“a lawyer...shall treat with courtesy
and consideration all persons
involved in the legal process.”

The question is: What can we do
about it now? How can we restore
some degree of civility to our litiga-
tion practices??

As Lizanne suggested four years
ago, we must set realistic discovery
deadlines and provide the true time
parameters necessary for each partic-
ular case. These dates should not be

modified by the court simply because
of best practices. Moreover, there
needs to be a better way to imple-
ment and assure access to the court
when issues arise—such as discov-
ery—without the need for motion
practice. This would help to advance
cases and make problem solving hap-
pen sooner rather than later.

In addition, when parties agree
to an alternative to litigation, their
requests and time frame for alterna-
tive dispute resolution should be
honored. Certainly, not every case
needs the same time frame to meet
a global settlement on all issues.

Most importantly, it is absolutely
essential that there is a continuing
open dialogue between matrimoni-
al attorneys to better understand
issues as they arise in our practice,
as well as engaging in early prob-
lem solving. As Lizanne did during
her year as chair, I and the other
Family Law Section Executive Com-
mittee officers hosted meet and
greets to speak personally with
attorneys about what is happening
in the various counties around the
state. It is extremely important that
there continue to be an open line

of communication to effectuate
necessary changes to assure civility
and courtesy to the practice of fam-
ily law.

I invite all of you to please con-
tact me or any other of the section
officers regarding any issues or con-
cerns as they arise, so we may all
work together to make sure our
practice, where we help litigants
through the most stressful and
needy times in their lives, is the best
it can possibly be.

I am looking forward to hearing
from all of you.®

ENDNOTES

1. See New Jersey Family Lawyer
(October 2007) Chair’s Col-
umn, Best Practices—Worst
Behavior by Lizanne Ceconi.

2. Rules of Professional Conduct
3.2.

3. See New Jersey Family Lawyer
(October 2007) Chair Column,
Best Practices—Worst Behavior
by Lizanne Ceconi.

4. See New Jersey Family Lawyer
(October 2007) Chair Column,
Best Practices—Worst Behavior
by Lizanne Ceconi.
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EDITOR-IN-CHIEF'S COLUMN

Emancipation and Full-Time

College Status

by Charles EVuotto Jr.

he interplay of “emancipa-

tion” and “college” were

recently explored in the

unpublished Appellate Divi-
sion case of Alexander v.Alexander:'
The case raises an interesting ques-
tion: How do we define full-time col-
lege enrollment to stave off a deter-
mination of emancipation?

Emancipation is “the conclusion
of the fundamental dependent rela-
tionship between parent and
child[.]”*“[E]mancipation is reached
‘when the fundamental dependent
relationship between parent and
child is concluded, the parent relin-
quishes the right to custody and is
relieved of the burden of support,
and the child is no longer entitled to
support.”*“[TThe essential inquiry is
whether the child has moved
‘beyond the sphere of influence and
responsibility exercised by a parent
and obtains an independent status
of his or her own.”*This determina-
tion involves a critical evaluation of
the prevailing circumstances,
including the child’s needs, inter-
ests, and independent resources; the
family’s reasonable expectations;
and the parties’ financial ability.”But
doesn’t this eloquent reasoning,
which appears in most cases con-
cerning emancipation, beg the ques-
tion: Is the standard for emancipa-
tion objective or subjective in
nature?

As the Supreme Court has con-
firmed,“[a]lthough there is no fixed
age when emancipation occurs,
N.J.S.A. 9:17B-3 provides that when
a person reaches eighteen years of

age, he or she shall be deemed to be
an adult”® Thus, proof of majority
satisfies a noncustodial parent’s
prima facie showing, shifting the
burden to rebut the statutory pre-
sumption of emancipation to the
custodial parent.” To prevail on a
request for dependent support, the
custodial parent must prove, for
example, that the child remains a
full-time student.®

The Alexander appellate court
further explained that:

"One of the fundamental concepts in
American society is that parents are
expected to support their children
until they are emancipated, regard-
less of whether the children live with
one, both, or neither parent.” Burns v.
Edwards, 367 N.J. Super. 29, 39 (App.
Div. 2004)....The obligation to provide
child support “is engrained into our
common law, statutory, and rule-
based jurisprudence.” [/d.] at 39.
[Colca v. Anson, 413 N.J. Super. 405,
414 (App. Div. 2010) (internal cita-
tions omitted).]’

A well-established instance
defeating a request for emancipa-
tion and requiring continued sup-
port occurs when a child is
enrolled in a full-time educational
program."

The first question is: What con-
stitutes full-time college enroll-
ment? While parties often include
language in their matrimonial set-
tlement agreements addressing
what constitutes full-time college
enrollment in connection with

emancipation, how does the court
determine it when the parties’
agreement is silent on this issue?

The standard definition would
appear to be 12 credits. This is sup-
ported by the following quote from
the Alexander case, as well as vari-
ous universities throughout New
Jersey:"

Plaintiff argues his son had not
achieved full-time student status until
the fall 2009 semester. While we
agree that during the prior four
semesters, the child had not complet-
ed at least 12 credit hours, he did
complete two summer classes in
2009, achieving 25 credit hours in the
2008-2009 academic year. This was
followed by the fulfillment of 15 cred-
it hours in the fall 2009 semester and
13 in the spring 2010 semester."”
(Emphasis added)

Proof of full-time student status
requires registration for a full-time
class load coupled with efforts
designed to satisfy the degree or cer-
tification requirements of the educa-
tional institution. Implicit in this stan-
dard is that a child must act in good
faith: the student must attend class
and comply with other course require-
ments in an effort to satisfactorily
pass. See Filippone, supra, 304 N.).
Super. at 311-12 (holding a child pur-
suing post-secondary education may
no longer be dependent when the
“child [is] unable to perform ade-
quately in his academic program”).”

However, the court cautions
that: “Our determination must not
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be misconstrued as a pronounce-
ment that college students must pass
every class taken. On the contrary,
each student experiences his or her
own unique adjustment to post-sec-
ondary schooling, which must
always be considered in any review
of the totality of the circumstances.”

In rejecting the plaintiff’s argu-
ment that the child had not
accomplished the requirements of
a full-time student, the trial judge
examined the totality of the cir-
cumstances presented.” Specifi-
cally, the judge identified the
child’s slow start during the 2007-
2008 academic year, resulting in
parttime student status based on
the completion of courses. How-
ever, for the 2008-2009 and
2009-2010 academic years, the
parties’ son passed courses garner-
ing 25 and 28 credit hours respec-
tively. The court concluded suffi-
cient facts unmistakably revealed
the child presented a “commit-
ment to and aptitude...for the
requested education[,]”"® making
emancipation improper.' There-
fore, while it seems that a full-time
student is generally defined by the
enrollment in 12 credit hours per
semester, there is no brightline
rule for the actual determination
of emancipation.

Emancipation is a fact-sensitive
issue, and each case must be exam-
ined independently and not in a
cookie-cutter fashion.”” However,
one can draw a guiding principle
from this unpublished decision
when it comes to the issue of eman-
cipation and college attendance:
The parties, counsel and the court
must consider whether the child
presents “a commitment to and
aptitude for” the requested educa-
tion from the totality of the circum-
stances.As such, a mere assessment
of credit hours earned in any one
semester is not the sole factor."

These concepts assume a free
flow of information concerning the
child’s college status. In 2009, the
United States Department of Educa-
tion adopted new regulations for
the implementation of the Family

Educational Rights and Privacy Act
(FERPA) restrictions.”” To the benefit
of Newburgh litigants, educational
institutions may disclose informa-
tion without a student’s consent “to
parents of a dependent student as
defined in section 152 of the Inter-
nal Revenue Code of 1954”% For
institutions within the reach of a
subpoena power (or in cases where
the parties have sufficient resources
to conduct discovery outside of
New Jersey), the school can make
the same disclosures “to comply
with a judicial order or lawfully
issued subpoena.*

In the recent trial court deci-
sion of Van Brunt v. Van Brunt,*
the court held that as a condition
of continued child support, a
requirement of proof of college
attendance, grades, etc. does not
violate an unemancipated child’s
right to privacy under FERPA. Both
the child and the custodial parent
each have a responsibility and
obligation to make certain that the
noncustodial parent is provided
with ongoing proof of the stu-
dent’s college enrollment, course
credits and grades.® “If the [custo-
dial parent] has no control [over
the child] and cannot obtain sim-
ple verifying information from
[them] regarding collegiate atten-
dance and performance, then
clearly [the child] is outside the
scope of [the custodial parent’s]
control and influence.”*

In sum, it seems that interplay
between emancipation and atten-
dance at college, is, as many other
things in the practice of matrimoni-
al law, fact-sensitive, and subject to
judicial  discretion. Therefore,
although it is essential to fully con-
sider these issues when drafting
provisions regarding emancipation
incident to marital settlement
agreements, family law attorneys
must also be mindful that listing
one or a limited number of bright-
line criteria as emancipating events
may not be sufficient to fully and
accurately determine whether a
child should be viewed as moving
beyond the parental sphere. B
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OP ED

The Trials and Tribulations
of Essex County

by Cary B. Cheifetz

f you are fortunate to live in

Essex County, but unfortunate

enough to have unsettled

divorce issues, it appears that
you will be waiting a long time
before the family part resolves your
case. In a vicinage slated for 44
judges, there are currently 11 judi-
cial vacancies—yes 25 percent of
the bench is vacant—with no
prospect of them being filled in the
near future. As a result, the assign-
ment judge has issued a directive,
presumably with notice to the
Administrative Office of the Courts,
that contested matrimonial trials in
Essex County shall be suspended
until further notice. In addition, this
directive applies to complex civil
cases, such as product liability
cases. It does not (yet) apply to
criminal trials, domestic violence
hearings or cases involving parental
rights or juvenile matters. Curiously,
personal injury trials, which
account for 80 percent of the civil
court trials, small claims and land-
lord/tenant proceedings, are not
affected, and for the moment are
being allowed to continue.

While the politics surrounding
the issue of judicial appointments
may be a complex mixture of
dynamics between the Senate and
the Governor’s Office, the victims
are clearly the public at large, and
more particularly the families who
reside in Essex County. In a state
where the divorce rate hovers at
approximately 50 percent, families
in New Jersey are entitled to have
their divorce issues resolved within
a reasonable time. Mental health

professionals time after time are in
unanimous agreement that unre-
solved and pending divorce litiga-
tion hurts the children and their
parents.

Although nearly 99 percent of all
matrimonial cases settle, leaving
approximately only one percent of
cases to be resolved by a trial, the
reality is that the suspension of trials
affects 100 percent of the matrimo-
nial court docket, not just the one
percent of cases that are actually
tried. The reason for this is that com-
promises that produce settlements
do not often occur without the court
establishing a credible trial date; it is
a ‘real’ trial date that provides true
incentive for case resolution.

There are many causes for this
phenomenon: In some cases, one of
the parties does not want a divorce
and will not focus on resolution
until the end of the case. In other
cases, a party may wish to continue
receiving pendente lite support
that is maintaining an artificially
excessive status quo, which will
terminate upon a judgment of
divorce, or the other party unrealis-
tically wishes to pay inadequate
support that will change once the
proofs are before the court at trial.

The motivations that stand in the
way of settlement are numerous,
but the fixing of a credible trial date
is an equalizer that causes the par-
ties and their lawyers to pause and
attempt a pre-trial resolution before
incurring the costs of the trial and
its final preparation.The fixing of a
trial date lets the parties know that
the court will resolve their issues if

they are not able to self-settle their
case, and is a significant reason why
so many cases scheduled for trial
wind up settled before the first wit-
ness is ever called. Thus, where a
court cannot provide a trial date
that is credible, the result affects
the ability to resolve many cases
that would otherwise be resolved
in the ordinary course.

With the exception of jury duty,
many individuals have no contact
with the judicial system, other than
when going through the divorce
process. In many cases, then, their
view of judges, lawyers and the
quality of justice in New Jersey are
indelibly proscribed by their expe-
rience as a divorce litigant. Para-
phrasing the finding from the last
Divorce Reform Commission, the
most common criticism voiced by
the general public was that
divorces in New Jersey took too
long and cost too much.The ad hoc
cessation of divorce trials in Essex
County negates all prior efforts to
remediate this negative viewpoint,
and will ultimately cause another
generation of litigants to lose faith
in the judicial branch.

An unexpected consequence of
the cessation of matrimonial trials is
that some litigants, in effect those
litigants who are economically
advantaged, will elect to proceed to
resolve their disputes by arbitra-
tion, and assume the economic
costs of private justice. In an urban
county such as Essex, there is some
bittersweet irony that a two-tier jus-

See Essex County on page 143
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Baby Steps

Developments in New Jersey’s Law
Regarding Artificial Insemination and Surrogacy

by Jennifer Lazor

he tortured progression of

the Baby M case through

our court system, Now

over two decades ago, pre-
sents a stark contrast to the way sur-
rogacy arrangements are viewed
today, at least in some regards. The
angst of the Stern-Whitehead saga is
palpable, even to a current day read-
er at each phase. First, there was
Judge Harvey Sorkow’s considered
trial court decision, which upheld
the surrogacy contract and termi-
nated the parental rights of the sur-
rogate, Mary Beth Whitehead, to
Melissa, formerly Baby M.'" Then
upon direct certification to the
state Supreme Court, then Chief
Justice Robert Wilentz unflinching-
ly invalidated the surrogacy agree-
ment; characterized the payment to
Mary Beth Whitehead to act as
surrogate as “illegal, perhaps crimi-
nal, and potentially degrading to
women;” and ultimately reinstated
the biological mother’s parental
rights.? Finally, postjudgment, Judge
Birger M. Sween offered his elegant-
ly economical decision establishing
Mary Beth Whitehead’s parenting
time schedule with Melissa and
denying the maternal grandparents
rights to visitation.?

Virtually each line in this tri-
umvirate of cases is leaden with the
weight of decision, advocacy and
toil, both emotional and financial.

Today there are lighter images of
a modern family forged by bonds
other than purely biological ones.
There is Sarah Jessica Parker, syn-
onymous with all things chic and
enviable, smiling from a recent
Vogue cover and extolling the joys

of motherhood, both to her biologi-
cal child and her twin daughters
born of a surrogate. A recent noted
New York Times Magazine article
offers an extremely compelling
account about how one married
couple, after failing to conceive by
infertility treatments and unable to
adopt, finally found a modern-day
version of their family through use
of a gestational carrier and egg
donor.* Although the story is by no
definition romanticized, it nonethe-
less ends happier, if not quite hap-
pily, ever after. Then there are the
many movie versions of sperm
donation ranging from the comedic
to the dramatic. They underscore
that such births, if not yet common-
place, are at least a sufficiently
known commodity to bank on at
the box office.

However, changing perceptions
and social norms do not always
beget changes in the law. New Jer-
sey’s law regarding artificial insemi-
nation, surrogates and gestational
carriers exemplifies that premise.

This article will provide an
overview of New Jersey’s founda-
tional law on these issues and ana-
lyze some recent decisions in
what will certainly be, if not an
evolving area, a continued area of
note in family law. Whether one is
more comfortable with the term
‘carrier’ or ‘mother, it is indis-
putable that many of the same fac-
tors that drove the Baby M deci-
sions are now perhaps even more
relevant today. Accordingly, as
practitioners we likely can expect
to encounter related issues with
growing frequency.

ARTIFICIAL INSEMINATION AND
THE NEW JERSEY PARENTAGE ACT

There are three areas of alterna-
tive reproduction that are addressed
in our law: artificial insemination,
surrogacy and gestational carriers.

Artificial insemination is the
process whereby semen is intro-
duced into a woman'’s reproductive
organs without sexual contact.’
N.J.S.A. 9:17-44, which became
effective May 21, 1983, addresses
artificial insemination within the
legislative framework that forms
the New Jersey Parentage Act.® The
statute only addresses the artificial
insemination of a married woman
with semen donated by an individ-
ual other than her husband, and
performed under the supervision of
a licensed physician. In such insem-
inations, the written consent of the
husband must be obtained. There-
fore, entirely unaddressed by this
statute is the artificial insemination
of unmarried women occurring
outside the supervision of a
licensed physician. As addressed
below, such a factual scenario pre-
sented itself as an issue of first
impression in a decision rendered
in March 2011. Also unaddressed
are married women who may wish
to be inseminated absent the writ-
ten consent of their husbands.

‘While many New Jersey statutes
and Court Rules have been updated
with language including same-sex
couples in a civil union or domestic
partnership, N.J.S.A. 9:17-44 has not
been updated. Therefore, women
party to a domestic partnership or
civil union are unaddressed by this
statute.
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In artificial inseminations falling
within the ambit of N.J.S.A. 9:17-44,
the husband “is treated in law as if he
were the natural father of a child
thereby conceived” Wives in surro-
gacy and gestational carrier scenar-
ios, where the husband’s sperm was
used to fertilize the egg, are not treat-
ed the same way. In other words,
there is no “presumptive maternity”
parallel to presumptive paternity, a
situation addressed in pending legis-
lation and the 2011 Appellate Divi-
sion case, In re Parentage of a Child
by TJS. and A.LS., both discussed
below. Generally, wives in a scenario
where a husband’s sperm is used to
fertilize either the surrogate’s ovum
or the ovum carried by a gestational
carrier, would need to adopt the
resulting child to be considered a
parent of that child. This adoption
would occur only after the parental
rights of the surrogate or carrier
have been terminated.

N.J.S.A. 9:17-44 further provides
that “[u]nless the donor of semen
and the woman have entered into a
written contract to the contrary”
the donor is “treated in law as if he
were not the father...and shall have
no rights or duties stemming from
the conception of a child” Again,
this applies where the semen is pro-
vided to a licensed physician for
use in the insemination.

FUNDAMENTALS OF LAW
ADDRESSING SURROGATES
There are two types of surrogate
relationships. In the ‘traditional’
sense, surrogacy involves the fertil-
ization of the surrogate’s own egg by
way of artificial insemination.
Accordingly, the surrogate bears a
biological relationship to the child.
The other type of surrogacy is gesta-
tional. There, a fertilized ovum is
implanted into a carrier. The ovum is
not that of the carrier’ so the carrier
has no biological relationship to the
child. Gestational carriers, therefore,
are actually a subset of surrogates.”
The general intent of surrogacy
agreements is that the surrogate or
carrier enters into a written contract
with the couple wishing to have a

child. In the wake of Baby M, if the
birth occurs in New Jersey, the sur-
rogate or carrier is paid only the out-
of-pocket costs associated with the
pregnancy and legal costs. Once the
child is born, the surrogate or carrier
agrees to terminate her parental
rights to the child, and the couple
raises the child as their own with the
non-biological parent adopting the
child. That is the intent. Here is the
problem: New Jersey invalidates
such contracts not only where there
is compensation to the carrier for
the act of surrogacy, but also where
the automatic termination of
parental rights is required by the sur-
rogate/carrier.Therefore, if the surro-
gate or carrier changes her mind and
decides to keep the child, the courts
must become involved to determine
the best interests of the child.

This, of course, is a thumbnail
sketch of what unfolded in Baby M.
Elizabeth Stern, then an approxi-
mately 39-year-old pediatrician, and
her husband, William Stern, then an
approximate 35-year-old with a
Ph.D. in biochemistry, wanted to
have a child. Ms. Stern® suffered from
multiple sclerosis and feared that
having a child would accelerate her
symptoms.They enlisted a surrogate
through an agency.Twenty-nine-year-
old Mary Beth Whitehead was the
surrogate. Ms. Whitehead did not
complete high school, was married
at 16 and had two children from that
marriage. Ms. Whitehead wanted to
help the Sterns have a child, and felt
that she would benefit financially
from the arrangement. The White-
heads were experiencing financial
pressures that included default on
both mortgages on their home and
periods on public assistance.’

Unrepresented by counsel, Ms.
Whitehead entered into a written
surrogacy agreement where she
was paid $10,000 to bring the baby
to term and to surrender her rights
thereafter. The child was born—
Sara to the Whiteheads—Melissa to
the Sterns—Baby M to those who
followed the courtroom drama that
ensued when Ms. Whitehead decid-
ed that she wanted the baby.The lit-

igation began with an ex parte
application filed in Bergen County
by the Sterns on May 5, 1986, and
labored through the courts until
April 6,1988."°

Weighing principles of equity,
contract law and assessing the best
interests of the child, in a nearly 100-
page opinion, Judge Sorkow upheld
the surrogacy contract. Among the
relief granted was the termination
of Ms. Whitehead’s parental rights
and the amendment of Baby M’s
birth certificate to identify her as
Melissa Stern. Mr. Stern was awarded
full custody of Melissa. Ms. Stern
adopted Melissa the day of the trial
court decision. However, the issue
was far from resolved."

New Jersey’s high court next
weighed in with an entirely differ-
ent view, which remains our law
regarding surrogates to date. In a
layered analysis, New Jersey’s
Supreme Court invalided the agree-
ment, generally stated, for three
main reasons. First, extrapolating
from statutory prohibitions against
rendering payments above basic
medical and legal costs in adop-
tions, the Court found that the
$10,000 compensation paid to
Mary Beth Whitehead to act as sur-
rogate was criminal. Next, looking
at the termination of parental rights
in the context of agency and pri-
vate placement adoptions, the
Court determined that the Baby M
surrogacy agreement improperly
contracted for the automatic termi-
nation of Ms. Whitehead’s parental
rights. Finally, the Court found that
the surrogacy agreement violated
New Jersey’s strong public policy in
favor of the child having access to
both biological parents. The Court
then undertook constitutional, ter-
mination and best interests analy-
ses, and concluded that Mr. Stern
would have custody subject to the
parenting time of Ms. Whitehead."

The adoption by Ms. Stern was
invalidated, as was the trial court’s
decision to terminate Ms. White-
head’s parental rights. Ms. Stern,
whose desire to have a child despite
her medical issues in part drove the
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hiring of the surrogate, technically
became Melissa’s stepparent. In
other words, in the event that she
and Mr. Stern divorced, presumably
her rights to Melissa would have
been no greater than any other step-
parent seeking visitation."

WHY STATISTICS SUGGEST THAT
ALTERNATIVE MEANS OF
REPRODUCTION MAY CONTINUE
TO COME BEFORE OUR COURTS

Although social mores may vary
about the appropriateness of alterna-
tive methods of reproduction, there
is empirical evidence that there is a
growing reliance on such methods.
One study cites to 260 surrogate
births in the United States in 2006
compared to an estimated 1,000 in
2009." Some sources even opine
that level of growth is conservative
because it does not include all clin-
ics, private surrogacy agreements
made outside of an agency/clinic, or
couples who do not provide their
own egg, such as with gay male cou-
ples.” These numbers, both quanti-
fied and unquantified, suggest that
our courts will continue to confront
these issues in years to come, per-
haps with increased frequency.

Many of the relevant growth fac-
tors were presciently identified by
Judge Sorkow in his trial level deci-
sion in Baby M. As Judge Sorkow
wrote in 1987:

[aln estimated 10% to 15% of all
married couples are involuntarily
childless. This calculation represents a
three-fold increase in childless mar-
ried couples over the last 20 years. It
is estimated that between five-hun-
dred thousand and one million mar-
ried women are unable to have a child
related to them genetically or gesta-
tionally without some kind of assisted
fertilization or uterine implant.”

Based on 2002 statistics from the
Center for Disease Control, 7.3
million married women between the
ages 15 and 44 have impaired fecun-
dity. Those same statistics calculate
that 2.1 million married women
between the ages 15 and 44 are infer-

tile."” Perhaps even more telling than
these statistics and those cited by
Judge Sorkow are the categories of
people they exclude. Consider mar-
ried women over the age of 44 trying
to conceive.Then add to that contin-
gent unmarried women and men,
including those in same-sex couples,
who look to alternative means of
reproduction as their only option for
creating a family structure of their
own. It begins to seem as though
there is virtually an unquantifiable
pool of potential candidates for alter-
native methods of reproduction.
Other factors contribute to a
reliance on surrogacy/gestational
carriers. Growing complications in
adoption result in fewer children
available for adoption both domesti-
cally and abroad. On a very basic
level, the availability of contracep-
tion also has contributed to the
reduction in adoptable children. A
growing tendency to marry later in
life can mean that family planning
goals are delayed commensurately at
the expense of fertility. These post-
ponements also contribute to classi-
fying many couples as less favorable
candidates for a child in the adop-
tion arena due to age. The expense
and uncertain results of infertility
treatments also explain why people
turn to surrogacy arrangements.'®

LEGISLATION ANYONE?

At the outset of his decision in
Baby M, Chief Justice Wilentz made
clear the following:

We find no offense to our present
laws where a woman voluntarily and
without payment agrees to act as a
“surrogate” mother, provided that
she is not subject to a binding agree-
ment to surrender her child. More-
over, our holding today does not pre-
clude the Legislature from altering the
current statutory scheme, within con-
stitutional limits, so as to permit sur-
rogacy contracts. Under current law,
however, the surrogacy agreement
before us is illegal and invalid.”

Over 20 vyears later, our law
remains the same. There is pro-

posed legislation in circulation.
Specifically, New Jersey Senate bill
2892, introduced on May 19, 2011,
proposes amendments to the
Parentage Act that would include
couples in civil unions and domes-
tic partnerships. It further antici-
pates egg donation in addition to
semen donation and allows both
“parents” of the resulting child (Z.e.,
members of the couple as opposed
to the donor) to have rights to the
child regardless of genetic connec-
tion. This proposed legislation
comes in response to In re Pareni-
age of a Child by TJ.S. and A.LS.,
discussed below.

RECENT CASES

Given the unremarkable progres-
sion of alternative reproduction
issues through the Legislature, per-
haps the better gauge of things to
come is our courts. Recent deci-
sions offer some insight. In April
2000,4.H. W v. G.H.B.* presented an
issue of first impression for the fam-
ily court. A husband’s sperm fertil-
ized the ovum of his wife, which
was then implanted into the uterus
of the wife’s sister, who was to carry
the child to term.The sister was not
financially compensated for her role
as carrier.All were parties to a gesta-
tional carrier agreement. The mar-
ried couple moved for a pre-birth
order directing the delivering physi-
cian to list the couple as the legal
parents on the child’s birth certifi-
cate. The gestational carrier/sister
did not oppose the request. Consid-
ering the existing statutes on birth
records, including N.J.S.A. 26:8-28(a)
and 26:8-30, the court denied the
application.The court found that:

[a] court order for the pre-birth termi-
nation of the pregnant defendant's
parental rights is the equivalent of
making her subject to a binding agree-
ment to surrender the child and is con-
trary to New Jersey statutes and Baby
M. Therefore, the gestational mother
may surrender the child seventy-two
hours after giving birth, which is forty-
eight hours before the birth certificate
must be prepared. If [the sister/carrier]
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does choose to surrender the infant,
and she certifies that she wishes to
surrender all rights, then the original
birth certificate will list the two bio-
logical parents....If [the sister/carrier]
changes her mind [about giving up the
baby] once the baby is born, she will
have a chance to litigate for parental
rights to the child.”

Anticipating future contests of
this sort, the court made clear that
it was not the court’s present role
to determine “what parental rights,
if any, the gestational mother may
have,” even though she technically
has no genetic tie to the child.” Res-
olution of that issue would abide
approximately nine years and the
court’s decision in A.G.R v. D.R.H.*

In A.G.R., a gay male couple was
legally married in California and
had a civil union in New Jersey,
where they resided at the time of
this action. One of the partners
(S.H.) donated the sperm used to
fertilize an egg of an unknown
woman.The sister of the other part-
ner (D.R.H.) agreed to act as gesta-
tional carrier, ultimately of twin
girls. The parties all entered a gesta-
tional carrier agreement.

The twins were born in 20006.
Through their birth and the ensu-
ing litigation, the sister/carrier lived
in New Jersey and spent significant
time with the children. The
sister/carrier ultimately challenged
the agreement and sought rights to
the children. Her brother and his
partner, the children’s biological
father, moved for summary judg-
ment against the sister/carrier
based mainly on the fact that she
had no genetic tie to the twins.The
court denied summary judgment.
Basically finding the lack of a genet-
ic tie to be an ancillary detail, the
court applied the Supreme Court’s
decision in Baby M to the matter.
The adoption by the brother was
invalidated, as was the gestational
carrier agreement. The ‘parental
rights’ of the sister/carrier were
preserved, and the donor-partner
was held to be the biological father.

In an opinion decided Dec. 13,

2011, the trial court ultimately
awarded sole legal custody and pri-
mary residential custody to biologi-
cal father S.H., over the sister/carri-
er, who did retain visitation rights to
the twins.** In interesting part, the
court reached this conclusion by
determining that the children had
“special needs” but not due to med-
ical or educational considerations.
Rather, the court determined that
the twins had special needs because
they: were born of surrogacy, sub-
jected to a custody dispute, are bi-
racial, and have a biological father
who is involved in a homosexual
relationship. A weighing of these
factors and others led the trial court
to determine that the children were
better off in the care of S.H.»

The year 2011 brought two addi-
tional decisions. First there was the
Appellate Division case In re Parent-
age of a Child by TJ.S. and A.LS.,
where the issue presented was:

whether the New Jersey Parentage Act
(Parentage Act), N.JS.A. 9:17-38 to -
59, recognizes an infertile wife as the
legal mother of her husband's biologi-
cal child, born to a gestational carrier,
and, if not, whether the statutory
omission violates equal protection by
treating women differently than simi-
larly-situated infertile men, whose
paternity is presumed when their
wives give birth during the marriage.”®

The Appellate Division found
that there was no violation of equal
protection, and that the Parentage
Act does not presume maternity;
thus, adoption is required.The facts
were analogous to those of A.H.W,,
except that the trial court permit-
ted the wife a pre-birth order to be
listed as the mother on the birth
certificate as long as the gestational
carrier surrendered her rights with-
in the 72-hour period contemplated
by N.J.S.A. 9:3-41(e). The order was
challenged by the state registrar.

In upholding its decision, the
Appellate Division found:

the Legislature, in recognizing genetic
link, birth and adoption as acceptable

means of establishing parenthood,
has not preferred one spouse over the
other because of gender. And where
both spouses are infertile, the law
treats them identically by requiring
adoption as the singular means of
attaining parenthood. Where, howev-
er, one of the spouses is infertile, an
equal protection claim has not been
articulated because their respective
situations are not identical and are
not parallel and the Legislature is
entitled to take these situational dif-
ferences into account in defining
additional means of parenthood.”

The Legislature may well further
clarify this issue for us with pro-
posed bill 2892, addressed above.
The case was also granted certifica-
tion to the state Supreme Court.

Perhaps the most novel fact pat-
tern is presented by E.E.v. OM.G.R.*
The plaintiff, an unmarried woman,
self-administered a donation of
sperm secured from a friend, the
defendant. The parties entered into
an agreement, wherein the defen-
dant surrendered rights to the child
and had no financial obligation to
the child. No father was listed on
the birth certificate. After the birth
of the child, the parties set forth
their existing contract into a con-
sent order and submitted it to the
court for filing.The court engaged in
a detailed analysis that basically led
to the conclusion that the consent
order was not legal. However, prag-
matism seems to have borne out.
The court conducted a hearing,
with the defendant appearing by
telephone but not testifying. The
court did not terminate the defen-
dant’s parental rights, but awarded
sole custody to the plaintiff with no
parenting time granted to (or
requested by) the defendant. Also,
seemingly sidestepping the holding
that a parent cannot waive a child’s
right to support,” the court noted:

[tlhe court believes this order is cur-
rently in the best interest of [the child]
because plaintiff has testified to her
ability to provide for the child both
financially and emotionally, and the
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defendant has expressed, through
consent order, his desire not to have
any relationship with the child.®

In this matter, the court invalidat-
ed the parties’ agreement but imple-
mented its intentions nonetheless.

This particular decision perhaps
serves as an appropriate endpoint
for this analysis. It aptly illustrates
the part maverick, part serpentine,
yet viscerally correct, decision-mak-
ing that courts will need until a
body of law develops. &
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tice system could develop by the
withholding of resources that are
the right of every citizen.

The conflict in filling the vacan-
cies must be resolved. The county
and state bar associations must take
swift action to have their voices
heard, and be involved in the
process.To this end, the New Jersey
State Bar Association recently
adopted a resolution, and the presi-
dent of the Essex County Bar Asso-
ciation has written to the gover-
nor’s counsel and the county’s leg-
islators. But the author believes
more must be done. We are now
given fair warning that if the matri-

monial trial list of the busiest coun-
ty of the state can be shut down, it
can happen in any other county in
the state. In fact, one might con-
clude that this is already the case, as
there is a significant backlog in
other counties as well. As leaders of
our profession, and as the voice of
our clients, we must vigilantly look
for a solution, and we can never let
this happen again.

Our elected officials should take
a page out of our matrimonial prac-
tice playbook and immediately go
to a mediator for the sole purpose
of resolving their impasse. But until
then, matrimonial trials need to be
restored to the calendar. Judicial
resources of an entire practice area
should not be denied to the citizens

of one county. The ability to obtain
justice should not be determined
by the vagaries of the county where
a party happens to reside. If retired
judges need to be recalled, or cur-
rent judges shifted from one divi-
sion to another or from one county
to another, so be it. The public
needs to know that action is being
taken by the judicial branch while
the executive and legislative
branches fail to fulfill their respon-
sibility to appoint and confirm judi-
cial vacancies.The case law teaches
us that spouses are entitled to live
at comparable standards of living
after a divorce. Equally compelling
is the need for the quality of justice
to be comparable from county to
county, without regard to politics. B
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A Trend Toward the Removal of
Presumptions In Relocation Cases

by Arlene EAlbino and Amanda L. Mulvaney

elocation has been the

subject of much debate

and controversy among

egal scholars, commenta-
tors, mental health professionals,
and social scientists over the past
decade. A review of state relocation
laws indicates that there are four
distinct positions that our states
have taken regarding which party
should bear the burden of proof in
relocation hearings and whether
there should be a presumption for
or against relocation.

1. Burden of Proof on Relo-
cating Parent: The plurality of
states place the burden of proof on
the relocating parent, and most of
these states also have either specifi-
cally stated that there is a presump-
tion against relocation or have at
least implied such a presumption.’

2. Burden of Proof on Non-
Relocating Parent: There are 14
states that place the burden of
proof on the non-relocating parent,
and have either an actual or implied
presumption in favor of relocation.

3. Shifting Burden: The third
group consists of six states, which
employ a shifting burden where the
relocating parent must first estab-
lish certain factors such as the good
faith, reasonableness, and/or legiti-
macy of the relocation, and then the
burden shifts to the non-relocating
parent to establish relocation
should not be granted.’

4. Progressive Approach: The
last group of six states* has taken a
more progressive approach to relo-
cation cases. These states have
adopted the position that there
should be no presumption for or
against relocation, both parties
should share the burden of proof

and the court should conduct a
best interest analysis along with all
other relevant factors in determin-
ing whether to allow a proposed
relocation.’

Relocation cases...present some of
the knottiest and most disturbing
problems that our courts are called
upon to resolve. In these cases, the
interest of the custodial parent who
wishes to move away are pitted
against those of a non-custodial par-
ent who has a powerful desire to
maintain frequent and regular contact
with the child. Moreover, the court
must weigh the paramount interest of
the child, which may or may not be in
irreconcilable conflict with those of
one or both of the parents. (emphasis
added)®

THE PROGRESSIVE APPROACH

Colorado has the most compre-
hensive legislation, requiring the
court to consider 20 factors, includ-
ing the 11 best interests factors
used in Colorado’s custody cases
and nine additional factors specifi-
cally tailored to relocation hearings.
Georgia and Maryland also use the
best interest analysis in addition to
a list of other enumerated factors
related to relocation.The remaining
three states (Kansas, New Mexico
and Rhode Island) utilize a best
interest analysis along with any
other relevant factors, but do not
provide an enumerated list.

These ‘progressive approach’
states have recognized the need to
find a non-prejudicial way to bal-
ance the competing interests of
each parent’s constitutional right to
travel and control of the child, as
well as the child’s best interests.

‘While the best interests of the child
are always of primary importance
in making a relocation determina-
tion, they do not automatically over-
come the constitutional interests of
the parents, which must be
weighed against each other in the
best-interests analysis. Making this
weighted analysis is quite compli-
cated, and this progressive
approach group of states proposes
that the most effective way of pro-
tecting all of these competing inter-
ests is by having each parent share
equally in the burden of demon-
strating how the child’s best inter-
ests will be affected by a proposed
relocation. By equalizing the par-
ties’ positions, it is believed that the
courts will have an easier time
weighing the facts of each case and
making a determination than under
the other three approaches.

THE AAML MODEL
RELOCATION ACT

The AAML (American Academy
of Matrimonial Lawyers) created a
committee called the Special Con-
cerns of Children Committee (SCC
Committee), in 1991, which
endeavored to create a model act
for relocation purposes.” The goal
of the committee was to develop a
model statute that “would help
states arrive at increased rationality
and consistency with difficult relo-
cation decisions.”® In conducting a
poll of AAML members, it became
apparent that although there
seemed to be a general consensus
among the AAML membership that
there should be some restrictions
placed on relocation (94 percent),
such as a requirement that the relo-
cating parent provide notice (100
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percent), on many crucial issues,
such as presumptions and who
should bear the burden of proof,
the responses were much more
diverse.’

Accordingly, the AAML Model
Relocation Act set forth the proce-
dures and mechanisms for a full evi-
dentiary relocation hearing, but it
does not to weigh in on whether
there should be a presumption for
or against relocation, and which
party should bear the burden of
proof. Instead, the AAML Model
Relocation Act sets forth three alter-
natives from which each state
could choose. The first alternative
provides that the relocating parent
has the burden of proof that the
relocation is in good faith and the
best interests of the child. The sec-
ond alternative provides that the
non-relocating parent has the bur-
den of proof that the objection is
made in good faith and the reloca-
tion is not in the best interests of
the child. The third alternative pro-
vides a shifting burden, whereby
the relocating parent first must
show the relocation is in good faith
and once met, the burden shifts to
the other non-relocating parent to
prove the relocation is not in the
best interests of the child."

‘What the AAML Model Reloca-
tion Act does not address, however,
is a fourth option available to states
where presumptions are eliminated
and both parties equally share the
burden in a best interest analysis.
This omission is likely due to the
fact that the AAML Model Reloca-
tion Act was published in 1998,
before a more progressive approach
started gaining acceptance.

BAURES

New Jersey is one of 13 states
that have not enacted legislation
regulating relocation. The seminal
case in New Jersey is Baures uv.
Lewis," which provides a shifting
burden analysis. First the relocating
parent must establish by a prepon-
derance of the evidence that there
is a good faith reason for the move,
and the move will not be inimical

to the child’s interests."”” The relo-
cating parent must also include a
visitation proposal.”” The Baures
Court specifically notes that the
relocating party’s burden is “not
particularly onerous” and can be
satisfied by showing the party seeks
to move closer to an extended fam-
ily, the child will have increased
educational or other opportunities,
and that the party has contemplat-
ed a visitation schedule that will
allow the non-relocating parent to
maintain his or her relationship
with the child."" Once this initial
burden is met, the burden then
shifts to the non-relocating parent
to establish that the move is either
not in good faith or it is inimical to
the child’s interest."

Thus, applying the Baures para-
digm results in a presumption in
favor of the relocating parent. The
Baures Court adopted the view
that what is good for the custodial
parent is good for the child largely
based upon a study by Judith S.
Wallerstein and Tony J. Tanke.'® That
study relied upon Wallerstein’s own
research, and has been largely dis-
credited.'” Nevertheless, the Baures
standard remains the law governing
removal cases in New Jersey, and
the recent Supreme Court case of
Morgan v. Morgan' reaffirmed the
Baures paradigm.

PRESUMPTIONS SHOULD BE
ABOLISHED

It is the authors’ opinion that it
is time for the Legislature to formu-
late and enact a removal statute
that makes no presumption in
favor of or against removal, but
yields to the best interests of the
child. The statute should incorpo-
rate factors drawn from the best
available social science research
and literature to adopt a child-ori-
ented analysis, rather than a parent-
oriented analysis.

...it serves neither the interests of the
children nor the ends of justice to
view relocation cases through prisms
of presumptions and threshold tests
that artificially skew the analysis in

favor of one outcome or another...
courts should be free to consider and
give appropriate weight to all the fac-
tors that may be relevant to the deter-
mination."

Presumptions in favor of either
parent are controversial, problemat-
ic, and serve no valid purpose in
removal litigation. Parties are forced
to exaggerate their own roles in
their child’s life; magnify every
defect (real or imagined) in the
other parent; discount the role the
other parent plays in the child’s life;
and marginalize the other parent’s
participation in the child’s life.

Presumptions impact the out-
come without adequately consider-
ing the child’s best interests and
unduly restrain the court’s ability to
weigh and compare all the relevant
facts and information. Their only
real value is “...to simplify what are
necessarily extremely complicated
inquiries.”* Parenthetically, there is
no controlled study demonstrating
that presumptions are effective in
reducing the amount of child cus-
tody litigation.”'

Even though the New Jersey
Supreme Court in Morgan criti-
cized the use of the best interest
standard, observing that such a stan-
dard would “...always, or nearly
always, break in favor of keeping
the child in proximity to fit parents,
thus chaining the custodial parent,
who bears the laboring oar in chil-
drearing, to New Jersey, while per-
mitting the non-custodial parent
free movement,”* the author dis-
agrees. If the proper factors are con-
sidered and weighed, then the use
of a best interest standard will not
act as a presumption in favor of the
non-moving parent.

Linda D. Elrod is the Richard S.
Righter Distinguished Professor of
Law at Washburn University School
of Law, director of the Children and
Family Law Center, and the editor of
the Family Law Quarterly. Profes-
sor Elrod has written several arti-
cles on relocation. In her most
recent article, she reviewed the
changing view toward relocation
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matters, which is away from a par-
ent-centered focus toward a child-
centered focus.” She acknowledges
that the “best interests” standard
can be vague and easily influenced
by the judge’s own values, yet it is
“flexible and adaptable” to each
child’s particular circumstance. If
children are truly the focus of the
relocation analysis, the key then is
to provide judges with weighted,
prioritized, child-focused factors.*
She concludes “...[t]he clear trend
in the United States seems to be to
abandon presumptions and to
adopt a ‘best interests of the child’
test that requires both parents to
prove that their position is in the
child’s best interests.”*

Although relocation is associated
with increased potential of harm to
children, it should not be interpret-
ed as a bias against relocation.*
Courts throughout the country rec-
ognize that any relocation will like-
ly produce some degree of harm.
The inquiry is, therefore, how much
anticipated harm will be enough to
deny relocation.

Relocation, like divorce, involves
transition in many aspects of a
child’s life, and appears to be a gen-
eral risk factor for children.The cur-
rent Baures analysis does not ade-
quately address those aspects of a
child’s life that are impacted by
relocation. It is the authors’ view
that the Legislature should take up
the issue of relocation and adopt a
child-centered  paradigm  that
rejects presumptions in favor of
either parent, and focuses instead
on all of the factors that bear upon
a particular child’s best interests. B
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The Psychology of Settlement

by Christopber R. Musulin

s matrimonial attorneys
we are educated and
trained to address legal
issues such as custody,
child support, alimony and equi-
table distribution; yet divorce is
both a legal and a psychological
process. Often the emotional and
psychological issues, rather than
the inherent merits or legal com-
plexities of a particular client’s situ-
ation, present the most significant
obstacle to a negotiated settlement
of a divorce matter. It is our obliga-
tion as divorce lawyers and legal
professionals to both educate our-
selves and to follow established
norms of professional conduct that
consider and respect the psychody-
namics and all of the inherent hard-
ships accompanying a family going
through the process of divorce.

THE PSYCHODYNAMICS OF
DIVORCE

Divorce necessitates a complete
set of psychological adjustments for
the litigants involved. The adjust-
ments can be intensely personal,
even primitive, involving behavioral
regression, or more pragmatic, such
as acclimating to new parenting
plans, housing, or reduced socio-
economic status.

PERSONAL ADJUSTMENTS

The process of personal adjust-
ments can be the most challenging
aspect of the divorce process.
According to Professor Marc Acker-
man, one of America’s leading foren-
sic psychologists whose book, Psy-
chological Experts in Divorce
Actions, is now in its fifth edition:

At the time of divorce, there is often a
massive ego regression on the part of

parents. People who had previously
behaved reasonably well will behave
poorly at this time. A spilling of aggres-
sive and sexual impulses, in addition to
intense depression, can occur. Most of
this is based on the fact that most
divorces are unilateral decisions. This
results in a “narcissistic injury” of
being rejected. Because a shared iden-
tity exists during the marriage, anxiety
rises based upon the question, “Who
am | without the marriage?” This is
similar to the experience an adolescent
goes through. Intense loneliness and
diminished capacity can also occur in
conjunction with ego regression.'

All attorneys have encountered
clients immersed in different stages of
often complex ego regression. Inter-
acting with a person in this condition
is extremely challenging. A prospec-
tive client may seem distant, almost
intellectually impaired and often
extremely upset, bordering on volatil-
ity. A matrimonial attorney’s calm
logic, rational explanations and social-
ly appropriate interaction do not fit
their emotional station. One’s failure
to regress to their level of behavior
can upset and even offend them. Why
isn’t this attorney equally outraged?
This attorney is not empathetic with
my situation! I am not connecting
with him! He won’t fight for me! I'll
go somewhere else and find an attor-
ney who will fight for me!

Bonding with a client on an emo-
tional level at a regressed state is a
fatal mistake. It distracts the client
from the business at hand and cre-
ates unrealistic expectation with
regard to the use of the divorce
process (using litigation to exact
emotional retribution), making set-
tlement of a divorce completely
impossible.

According to many legal and psy-
chological authorities, the process
of bonding with a client in a
regressed psychological state is sim-
ilar to a phenomenon known as
“client think,” a version of “group
think” identified by author Irving
Janus.? Professional objectivity and
the pursuit of traditional litigation
goals are supplanted by pursuit of a
client’s emotional agenda and unre-
alistic goals, which then become
the mantra of the attorney/client
duo. The attorney assumes a posi-
tion in the litigation based upon
‘client think’ and, in effect, becomes
the client. When immersed in client
think, subconscious cognitive barri-
ers arise that directly impact an
attorney’s judgment and otherwise
compromise the fiduciary duty.

PRAGMATIC ADJUSTMENT

As to the more pragmatic adjust-
ments related to the divorce
process, both parents and children
must deal with the concerns of
moving to a new neighborhood,
going to a new school or job, get-
ting used to new relationships and
single parenthood, and becoming
familiar with visitation schedules. It
may be necessary for a parent who
had not previously worked outside
the home to do so after the divorce.
Litigants and the children are often
required to survive on a strict bud-
get. Many experience the loss of
previous social groups and extend-
ed family, and are forced to make
any number of other adjustments.

MUTUALITY IN THE DECISION TO
DIVORCE

According to Sam Margulies,
Ph.D., Esquire, a nationally recog-
nized expert on the psychology of
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divorce, the participants in the
divorce process, litigants and attor-
neys alike, must recognize and iden-
tify the psychological position of
the parties at the commencement
of the divorce process if they have
a genuine desire to problem-solve
the marital estate and achieve a set-

tlement.
As stated by Margulies:

The most important psychodynamic of
the divorce is the issue of mutuality
and how it develops. In very few
divorces do the two partners mutual-
ly decide on a divorce at the same
time. Invariably, after some long peri-
od of reflection and consideration,
one of the partners will decide that
she can't take the discomfort of the
marriage anymore and is determined
to end the marriage. Such decisions
are not made lightly or impulsively. |
have found that it is not unusual that
the “initiator” has been ruminating
about divorce for years. He or she has
had an opportunity to mourn the loss
of the dream associated with the mar-
riage, has had time to think through
what an alternative life would be like
and has begun to prepare emotional-
ly and in other ways for the end of the
marriage. She may have made new
friends who are not linked to her
mate, may have started to achieve
new credentials to be able to better
earn money and in general started to
live a new life.

The other partner, who we call the
“non-initiator,” may be anywhere on a
continuum from resigned acceptance
to utter shock and surprise. To the
extent that the two partners are near-
ly equal the divorce can begin more
easily. He announces he wants a
divorce, citing many years of unre-
solved unhappiness and numerous
unsuccessful attempts at counseling.
And although she might have been
inclined to try a little longer, she
agrees that he is probably right and
that they ought to get divorced. In this
situation, the decision is nearly mutu-
al and both are almost ready to begin
negotiating the divorce. Contrast this
situation with one in which he makes
the same announcement but she

reacts with surprise and terror. She is
committed to the covenant they made
in their wedding vows and believes
that marriage is forever no matter
what. She is aghast at the damage a
divorce would do to the children and
she is filled with fear for her loss of
place in the community and the
changes that would be necessary. She
is outraged that he could even consid-
er divorce and declares her complete
opposition. This couple is in trouble.?

The failure to fully recognize,
acknowledge and temper the psy-
chological position of the litigants
is destructive to a settlement. A
party responding to a divorce, the
so-called non-initiator, needs time to
adjust, mourn, and envision a new
existence as a single person with all
of the anxieties and adaptations
accompanying such a position.
Until the period of psychological
adjustment is sufficiently complete
to permit rational discussion con-
cerning the marital estate, no settle-
ment will occur.

THE TIMING OF PSYCHOLOGICAL
ADJUSTMENT

Unfortunately, the process of psy-
chological adjustment related to
divorce can take anywhere from six
months to a year, or even longer. In
fact, according to psychologist and
researcher Judith Wallerstein, a well-
known clinical and forensic psychol-
ogist who has conducted a study of
the impact of divorce on families
over a period of 25 years, 10 years
after the divorce 40 percent of
women and 80 percent of men are
just as angry as they were at the time
of the initial divorce application.*

According to research results
conducted by psychologist Judy
Corcoran and Julie Ross, authors of
Joint Custody With A Jerk, “There’s
still anger, jealousy...these feelings
are reignited with every disagree-
ment.”” Court proceedings, letters,
phone calls or other matters related
to the divorce also have the poten-
tial of reigniting regressive behavior.

Traditional divorce practice is
simply not compatible with the tim-

ing of psychological adjustment in
most divorce cases. The process of
litigation is replete with opportuni-
ties to reignite ego regression; for
example, a divorce complaint utiliz-
ing extreme cruelty as a basis to dis-
solve the marriage; a pendente lite
motion detailing alcohol or drug use
or poor parental decisions relating
to children; or the filing of a domes-
tic violence complaint detailing
physically abusive behaviors or oth-
erwise recounting horrible interac-
tions between a husband and wife.

Just when the smoke clears and
the property settlement agreement
is drafted, the smallest or most
inconsequential thing—a word, a
gesture, an email or the discovery of
a paramour—may upset the fragile
psychological dynamic of settle-
ment. It has nothing to do with the
merits; rather, it is simple emotion.
Additionally, the best practice proto-
cols requiring a rapid disposition of
divorce cases in 12 months or less
are unrealistic in light of the psy-
chological timetable in most divorce
matters. In fact, the pressure of com-
plying with best practices can make
the situation even worse.

PROFESSIONAL STANDARDS
ADDRESSING THE PSYCHOLOGY
OF DIVORCE

Various standards of professional
conduct from the state of New Jer-
sey, the American Bar Association
and the American Academy of Mat-
rimonial Lawyers address the psy-
chology of divorce, either directly
or indirectly, in relation to the con-
duct of counsel and the parties.
Most of these relate to expediting
litigation, assuming reasonable posi-
tions, and striving to limit the emo-
tionalization of the divorce process.

Pursuant to the Bounds of Advo-
cacy of the American Academy of
Matrimonial Lawyers:

7.1 An attorney should strive to lower
the emotional level of marital dis-
putes by treating counsel and the par-
ties with respect.

Comment: Some clients expect and
want the matrimonial lawyer to reflect
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the highly emotional, vengeful rela-
tionship between the spouses. The
attorney should explain to the client
that discourteous or uncivil conduct is
inappropriate and counterproductive,
that measures of respect are consistent
with competent and ethical represen-
tation of the client, and that it is unpro-
fessional for the attorney to act other-
wise.

Ideally, the relationship between
counsel is that of colleagues using con-
structive problem-solving techniques
to settle their respective clients’ dis-
putes consistent with the realistic
objectives of each client. Examples of
appropriate measures of respect
include: cooperating with voluntary or
court-mandated mediation; meeting
with opposing counsel to reduce issues
and facilitate settlement; promptly
answering phone calls and correspon-
dence; advising opposing counsel at
the earliest possible time of any per-
ceived conflict of interest; and refrain-
ing from attacking, demeaning or dis-
paraging other counsel, the Court or
other parties.

The attorney should make sure that
no long-standing adversarial relation-
ship with or a personal feeling toward
another attorney interferes with nego-
tiations, the level of professionalism
maintained, or effective representation
of the client. Although it may be diffi-
cult to be courteous and cooperative
when opposed by an overzealous
lawyer, an attorney should not react in
kind to unprofessional conduct. Point-
ing out the unprofessional conduct and
requesting that it cease is appropriate.®

This canon recognizes that the
psychology of divorce is not limited
to the parties. Rather, the attorneys
can also engage in ego regression
based upon a prior history of diffi-
culty with a particular adversary,
being overly aggressive or just
being a bad attorney. Another phe-
nomenon analogous to client think,
referred to as ‘attorney think, may
occur, wherein an otherwise rea-
sonable client may become
immersed in the ego regression or
general bad behavior of their attor-
ney, and thereafter assume unrea-

sonable positions.As a result, settle-
ment negotiations are, once again,
adversely affected.

The American Bar Association
(ABA) has published standards for
civility in family law practice.These
standards impose obligations upon
a family law attorney to be civil
toward clients, opposing counsel,
and the court as core obligations of
the fiduciary duty. Among the civili-
ty standards published by the ABA,
the following are directly related to
the psychodynamics of divorce:

I. To Client

e Try to keep the client on an even
emotional keel and avoid charac-
terizing the actions of the other
party, opposing lawyers, and judi-
cial officials in emotional terms.

e Be aware of counseling
resources and be prepared to
refer the client to counseling
where appropriate.

e Where a client has an exaggerat-
ed or unrealistic view of his or
her options in any given situa-
tion, explain matters as carefully
as possible in order to assist the
client to realistically assess the
situation.

e Where a client wishes to pursue
a claim or motion for purely hos-
tile or vindictive purposes,
explain to the client the reasons
why the client should not do so.

II. To Opposing Counsel

e Be respectful and courteous in
all oral and written communica-
tions with the opposing side.

¢ Do not engage in conduct, oral
or written, that promotes ani-
mosity and rancor between the
parties or their counsel.

e Use a demeanor and conduct
during the deposition or other
out-of-court meeting that would
be no less appropriate than it
would be in the courtroom.

e Do not engage in harassing or
obstructive behavior.

III. To the Court
e Act with complete honesty;
show respect to the Court by

proper demeanor, and act and
speak civilly to the judge, court
staff and adversaries.

* Explore settlement possibilities
at the earliest reasonable date,
and seek agreement on proce-
dural and discovery matters.

New Jersey Rule of Professional
Conduct 3.2 provides that “a lawyer
shall make reasonable efforts to
expedite litigation consistent with
the interests of the client and shall
treat with courtesy and considera-
tion all persons involved in the legal
process.”

All of these standards both
implicitly and explicitly acknowl-
edge the presence of emotions in
family law proceedings and
empower judges, attorneys and liti-
gants to separate the psychological
dynamic from the legal issues at
hand, always with an eye toward
resolution, compromise and settle-
ment, virtues consistent with the
discharge of our fiduciary duties.

CONCLUSION

Of the 30,484 new FM filings in
the 22 New Jersey counties
between July 1, 2009, and June 30,
2010, only 226 cases were tried to
conclusion, less than one percent of
all divorces filed in the state of New
Jersey.”

It is, therefore, not a question of
whether a case will settle, but
when. Of course, there may be a
need for significant discovery, rea-
sonable debate over legal issues,
domestic violence, the institutional
realities of judicial backlog or other
circumstances delaying resolution,
but clearly the emotional station of
the litigants is equally significant
and often dispositive.

As matrimonial attorneys, we
can no longer be oblivious to the
psychology of divorce. Law
schools, continuing legal educa-
tion programs, and members of
the bench and bar must make bet-
ter efforts to enlighten all partici-
pants on the obvious psychody-

See Settlement on page 155
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Support After Death

In New Jersey Three Things are Certain: Taxes, Death,
and an Obligation to Pay Support After Death

by Vincent D. Segal

he law of this state was

that after death a person

obligated to pay alimony

or child support was
relieved of that obligation.' In Mod-
ell, the Appellate Division struck
down a provision of the trial court
that obligated the husband to main-
tain life insurance for the benefit of
the wife in a separate maintenance
action. In recent years, this concept
has been eroded, and now the law
is that a payor/estate most likely has
an obligation to pay or secure pay-
ment of alimony or child support
after death.The ultimate determina-
tion depends upon the circum-
stances of a particular case. What
follows is an analysis of the critical
case law that has evolved over the
last half century.

EARLY RULES

In 1959, the Appellate Division
decided Flicker v. Chenitz.* The par-
ties in Flicker were divorced in
1947, and under the terms of the
property settlement agreement the
husband agreed to pay $140 per
week in satisfaction of all support,
alimony, and maintenance for the
lifetime of the wife. The agreement
was dated Dec. 30, 1946.At the time
of the divorce there were two
unempancipated children.

On March 29, 1958, the husband
died. Under the existing law at that
time, his support obligation was ter-
minated.The wife sued on the basis
that the agreement provided her
support for her lifetime. The trial
court dismissed the wife’s com-
plaint to enforce the agreement,
noting that the essence of the

agreement was to discharge a mari-
tal obligation, and there was no
intention to the contrary observed
by the court.The Appellate Division
reversed, and granted judgment to
the wife on the basis of the lan-
guage of the property settlement
agreement, which in the opinion of
the appellate court did not conflict
with existing public policy.

Twelve years later, the Supreme
Court decided Grotsky v. Grotsky.?
The trial court directed the hus-
band to maintain life insurance on
his life, naming his children as irrev-
ocable beneficiaries until their
majority. The children at the time of
the trial were ages 16, 15, and six.
The Supreme Court noted that the
statute, then in effect, did not deal
in explicit terms with the power to
provide for continued support of
children after death. Apparently, no
court had yet held such an obliga-
tion existed. In enforcing the order
of the trial court, the state Supreme
Court noted:

For present purposes it is sufficient to
hold, as we now do, that the compre-
hensive terms of N.J.S.A. 2A:34-23 are
not to be narrowed but to be applied
liberally to the end that, where the cir-
cumstances equitably call for such
actions, the court may enter a support
order for minor children to survive
their father's death and may direct the
father to maintain his insurance nam-
ing the minor children as beneficia-
ries, for the purpose of securing due
fulfillment of the support order during
their minority.*

Meerwarth v. Meerwarth®> fol-

lowed Grotsky. In Meerwarth, the
trial court denied the wife’s post-
judgment request that the husband
undergo a physical to obtain life
insurance to provide her protection
for the $25,000-a-year alimony
award previously ordered.The state
Supreme Court reviewed and
affirmed, noting that the wife not
only was awarded alimony but also
one-third of the defendant hus-
band’s total estate, some $200,000.
In dicta, the Court endorsed the
theory of life insurance to protect
alimony relying upon the broad lan-
guage of N.J.S.A. 2A:34-23. The
Court then went on to note:

However, each case must stand on its
own facts and deference must be
given to the trial court's ability to
weigh the equities and take appropri-
ate action.®

Since the wife’s needs were not
compelling under the facts present-
ed, the determination of the trial
court denying the obligation of the
husband to take a physical, thus
denying death event security, was
sustained.

RULE 1 AND RULE 2

In Davis v. Davis,” the result was
the opposite from Meerwarth. After
a 14-and-a-half-year marriage the
parties divorced in Sept. 1956. The
wife was awarded $50 per week in
alimony. Post-judgment applications
in 1961, 1963, and 1973 raised the
alimony award each time to $75,
$80, and $135 per week, respective-
ly. Note that by 1973, 17 years had
passed since the divorce.In 1979,23
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years after the divorce, the wife
asked for another increase in alimo-
ny, and asked for $140,000 in life
insurance protection. Discovery was
permitted, and the wife renewed
her application in 1980.1In 1981, she
was awarded $230 per week alimo-
ny, and the issue of life insurance
was again raised by the wife. The
trial court, 25 years after the
divorce, directed the husband to
provide $100,000 in life insurance
coverage or, in the alternative, estab-
lish a $100,000 trust for the protec-
tion of the wife’s support award.

In affirming this determination,
the Appellate Division found that
while Modell was not overruled, its
holding has been undercut substan-
tially by later decisions of the
Supreme Court.

We are satisfied that in the particular
circumstances of this case the rule
discussed in Modell should not be
applied...Defendant...has substan-
tial assets and income and can easily
provide the measure of security nec-
essary to assure payment of the court-
ordered alimony in the event that he
predeceases plaintiff. In these circum-
stances, equity cries out for some
relief.?

With this decision, the Appellate
Division established two rules: Rule
1 relief for the needy payee will be
granted when the well-to-do payor
can afford it; and Rule 2 no relief is
afforded the comfortable payee
spouse irrespective of the ability of
the payor to afford it.

THE ETERNAL OBLIGATION

In Koidl v. Schreiber,’ the court
significantly extended the obliga-
tion to pay support beyond death.
Here, the defendant, Mr. Schreiber,
fathered two children with the
plaintiff, Ms. Koidl, without benefit
of marriage. Paternity was estab-
lished on Oct. 17, 1977, and a $40
per week support order for the two
children followed. The order was
eventually raised to $50 per week
in Jan. 1978. On July 13, 1984, Mr.
Schreiber died.The court insightful-

ly observed in its opinion that
“[plresumably, the payments
stopped”’® On Nov. 30, 1984, an ex
parte order was entered, terminat-
ing the support obligation and clos-
ing the probation department
account because of the death of the
obligor.

An unopposed appeal followed,
and the Appellate Division quoted
from Grotsky:

Where the circumstances equitably
call for such action, the court may
enter a support order for minor chil-
dren to survive their father’s
death..."”

The rest of the quotation per-
taining to the maintenance of life
insurance coverage for this purpose
is missing from the Appellate Divi-
sion’s opinion.

In total, the obligor had $30,000
in life insurance coverage for the
benefit of the children. His will
made no provisions for the chil-
dren. Each child also started to
receive $255 per month from Social
Security as a result of the death of
their father. These factors, the court
said, should be reviewed when the
matter was remanded to the trial
court to determine what obligation,
if any, the estate had for the contin-
ued support of the children.

The Appellate Division did not
base its entire opinion strictly upon
the language in Grotsky. It also
looked at the broad purpose of
N.J.S.A.9:17-53, which is that provi-
sion of the Uniform Parentage Act
adopted by New Jersey that autho-
rizes a court to establish support. It
read N.J.S.A. 9:17-53 in the context
of N.J.S.A. 9:17-45, which is that
provision of the statute discussing
appropriate parties, the statute of
limitations, and the death of the
alleged father in the event paternity
is sought to be established. By con-
necting N.J.S.A. 9:17-53 to N.J.S.A.
9:17-45, and by taking only a partial
quote from Grotsky, the Appellate
Division in Koidl reached the deter-
mination that the death of the oblig-
or does not, in and of itself, termi-

nate his or his estate’s obligation to
pay child support.

A FURTHER TWIST

Five years after Koidl, the
Supreme Court decided Vasconi v.
Guardian Life Ins. Co."* The par-
ties in the matter finalized a prop-
erty settlement agreement on May
5, 1985, and were divorced the
same day. Under the terms of the
agreement, there was a “mutual
waiver of alimony and a mutual
waiver of all claims or obligations
either may have had to the other
rising out of the marital relation-
ship.”"* Both parties also relin-
quished any claims they may have
had in the other’s estate.

The parties had married on Sept.
9, 1982, and in Aug. 1984 the hus-
band designated the wife as benefi-
ciary under his life insurance policy
through his employment. Apparent-
ly no consideration was given to
this life insurance policy by either
party at the time the marriage dis-
solved. The husband died on Dec.
28, 1986. He was only 33 years old.

The trial court, on application of
the former wife, granted summary
judgment to her since she was
named beneficiary under the insur-
ance policy. The Appellate Division
stayed that order, but after a hearing
on the merits, affirmed the trial
court.The Supreme Court reversed,
making an analogy to the New Jer-
sey law of wills.The Court conclud-
ed that:

[a] beneficiary designation must yield
to the provisions of a separation
agreement expressing an intent con-
trary to the policy provision.™

Justice Daniel O’Hern, writing
for the majority, added:

[iln the procedural posture of this
case we must assume that it would be
unfair and unjust for the former wife
to retain this property. The only ques-
tion is whether the law is powerless
to remedy the injustice. We hold that
the law is fully capable of effectuating
marital distributions ‘derived from
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notions of fairness, common decency,
and good faith."®

Justice Stuart Pollock, dissenting,
observed:

Until today an insured could change
the beneficiary on an insurance policy
only by notifying the insurer in accor-
dance with the policy or by substan-
tially complying with policy provi-
sions. The majority rejects that rule. It
holds that after the death of a
divorced insured, the named benefi-
ciary, his former wife, may be deprived
of the insurance proceeds because her
lawyer did not specifically protect her
in their property settlement agree-
ment. | would leave so drastic a
change to the Legislature. The rule
accomplishes little except to engen-
der uncertainty and spawn litigation.
Consequently, I dissent.™

TO THE REAR MARCH

On the heels of Vasconi, there
follows DeCeglia v. Estate of Collet-
i, Mr. Colletti was insured under
two policies, a $25,000 group term
policy in which he had designated
his mother as beneficiary, and a
$50,000 group term policy in
which he had designated his moth-
er and sister as beneficiaries. He
was a single man.

He began a relationship with the
plaintiff, Ms. DeCeglia, and they
commenced living together in May
1990. She became pregnant and
they planned to marry Dec. 13,
1990. Unfortunately, Mr. Colletti
died unexpectedly.

Apparently, just before his death
one of his good friends was killed in
a hunting accident and, as a result,
the decedent made some prelimi-
nary inquiries about changing his
life insurance and changing his will.
He took no steps beyond these pre-
liminary inquires before he died.

With nothing more than what
has been indicated, the plaintiff filed
suit seeking the benefit of the life
insurance policies for the child that
Mr. Colletti fathered. The trial court
granted judgment to the plaintiff,
finding that Mr. Colletti intended to

change his insurance beneficiaries
notwithstanding the fact that he
took no significant steps in this
direction. The estate appealed, and
the Appellate Division reversed
regarding the trial court’s reasoning,
but not regarding the result.

We conclude that decedent’s verbal
expressions of intent to change the
beneficiary designations under his life
insurance policies did not change
those designations. However, we also
conclude that decedent’s obligation to
support his child is enforceable against
his estate and that the proceeds of his
insurance policies are available to sat-
isfy this obligation. Therefore, we
reverse the part of the judgment which
awards the proceeds of the insurance
policies to plaintiff, but remand to the
trial court to allow plaintiff to pursue
claims for child support from the pro-
ceeds of the policies.”

To reach its conclusion, the
Appellate Division returned to
Koidl and Grotsky and N.J.S.A.9:17-
45, noting that Koidl imposed a
child support obligation that may
continue after death, and that Grot-
sky proposed such an obligation in
the first instance. The Appellate
Division also construed N.J.S.A.
9:17-45(0):

The death of the alleged father shall
not cause abatement of any action to
establish paternity, and an action to
determine the existence or nonexis-
tence of the parent and child relation-
ship may be instituted or continued
against the estate or the legal repre-
sentative of the alleged father.”

to mean that not only the establish-
ment of paternity but a support
action against the estate was permis-
sible under the language of the
statute. At this point, the Appellate
Division had only gone as far as
Koidl.It was faced with an additional
problem, however. Insurance pro-
ceeds are not part of a decedent’s
estate. Such an impediment did not
deter the Appellate Division. It con-
cluded that:

...our courts have held that the basic
purpose of statutory provisions which
exempt the proceeds of insurance
policies and related benefits from the
claims of creditors is to protect bene-
ficiaries from commercial creditors.
Consequently, such provisions do not
necessarily foreclose the claims of
those to whom the insured or other
claimant owes a duty of support.”

This general provision was sup-
ported by the opinions of Fischer v.
Fischer® Stellar v. Stellarn® and
Hirko v. Hirko.*® Not one of these
opinions deals with life insurance
proceeds.

Fischer permitted the invasion
of a Police and Firemen’s Pension
Fund to satisfy an alimony award.
Stellar permitted the invasion of
worker compensation proceeds to
satisfy court-ordered support for a
wife and children. Hirko permitted
a levy on the cash surrender value
of a life insurance policy for the
payment of alimony. In an effort to
provide for the infant child, the
Appellate Division created a new
rule of law, not withstanding the old
maxim that “equity can only follow
the law.”

RULE 1 REVISITED

Jacobitti v. Jacobitti** deals with
an alimony trust in lieu of life insur-
ance. Here, the plaintiff husband
was 85 years old, and the defendant
wife was 66 years old. The trial
court directed that the plaintiff
establish an alimony trust, since he
was not capable of obtaining life
insurance at a reasonable cost, and
since he had more than substantial
funds to establish the trust. Relying
upon the recently enacted N.J.S.A.
2A:34-23, which provides for rea-
sonable security for support orders,
including, but not limited to, the
creation of trusts or other security
devices, the court found the trust
vehicle appropriate. The court rec-
ognized Rule 1 from Davis, relief
for the needy when the well-to-do
payor can afford it.

Notwithstanding the foregoing,
the Appellate Division was rather
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conservative when ruling In the
Matter of the Declaration of Death
of Dominick Santos, Jr* In Santos,
the trial court refused to expand
Vasconi to find that a property set-
tlement agreement “creates a rebut-
table presumption that a deceased
divorced spouse intended to revoke
the former spouse’s beneficiary
interest in his or her life insurance
policy”* The Appellate Division
affirmed. Here, the divorce decree
was silent regarding life insurance.
The decedent did not change his
policy after the divorce, notwith-
standing his apparent authority to
do so.The court ultimately ruled for
the former spouse, and not the
estate, and the life insurance pro-
ceeds were paid to her.

CHILD 1 VS. CHILD 2

Under still another fact pattern,
the state’s Appellate Division decid-
ed Della Terza v. Estate of Della
Terza.” In this instance, the parties
were divorced on Aug. 23, 1983.The
husband was obligated to maintain
the child of the marriage as a bene-
ficiary under his life insurance poli-
cy until she became emancipated.
He was employed by the Belleville
Board of Education, and insured
under a group term life insurance
policy that increased in increments
consistent with his pay raises.

After the divorce, the husband
married and designated his new
wife as the primary beneficiary
under his life insurance policy. His
daughter from his first marriage, as
well as his son from his second mar-
riage, were designated contingent
beneficiaries. Despite an order from
the court in a postjudgment pro-
ceeding directing the husband to
provide proof that his daughter of
the first marriage was primary ben-
eficiary under his life insurance pol-
icy, that proof was never provided.

The husband died on July 16,
1989. The insurance proceeds
totaled $80,337.88. The proceeds
were paid to his widow as the pri-
mary beneficiary. Suit was filed on
behalf of the unemancipated child
of the first marriage, and the trial

court granted summary judgment
in her favor, turning all the policy
proceeds over to the unemancipat-
ed daughter of the first marriage.
The Appellate Division agreed with
the reasoning of the trial court but
added,

[n]evertheless...we are loathe to
reach a result which, through auto-
matic operation, would confer the
intended benefit on the child of the
first marriage to the total exclusion of
the child of the second marriage,
whether directly or through the
parental interests and responsibilities
of the second spouse...This case is
one factually of first impression in
New Jersey in that regard, therefore;
and there lurks within this cryptic
record a possibility that may provide a
basis for reaching an appropriate
result in respect of this decedent’s
obligations to the children of both of
his marriages. We hold, therefore, that
notwithstanding the correctness of its
decision on the substantive issue pre-
sented, the trial court’s ruling on
plaintiff's motion should have been
seen, at most, as a grant of partial
summary judgment.”®

The Appellate Division then
remanded the matter back to the
trial court to determine the entitle-
ment of the child of the first mar-
riage. Was it:

1) the face amount of the life
insurance coverage at the time
of the divorce settlement;

2) the face amount of the life
insurance coverage at the time
of the divorce settlement plus
the incremental increases that
came along with annual pay
raises;

3) the face amount of the life
insurance coverage at the time
of the divorce settlement plus
the incremental increases that
came along with annual raises
plus any increase in the policy
that might be attributable to a
new position obtained by dece-
dent after his divorce but prior
to his death?

Faced with the dilemma of a
child from a first relationship versus
a child from the second relation-
ship, the appellate court was not
enthusiastic to follow the prece-
dents of Koidl and DeCeglia, both
of which permitted post-death
child support claims against insur-
ance proceeds, DeCeglia going as
far as to permit claims to be made
against insurance payable to the
decedent’s mother and sister.

SEPARATE PROPERTY IF
THIRD PARTY

In Raynor v. Raynor,” the Appel-
late Division opined that “the guid-
ing principle is the best interest of
the children and the fulfillment of
the intent contained in the final
judgment that decedent provide the
children with support in the event
of his untimely death.”** The dispute
was between the former wife on
behalf of her children and the
widow of Wayne Douglas Raynor,
who died Dec. 5, 1995.

When Mr. Raynor died, he was
obligated, pursuant to a property
settlement agreement, to provide
the proceeds of his work-related life
insurance to his children for their
continued support. At the time of
his death, he was a federal employ-
ece with Federal Employees Group
Life Insurance (FEGLI). Knowing he
was near death, he designated his
wife as 76 percent beneficiary and
his children as 24 percent benefi-
ciaries of the $215,700 insurance.
He also had in place a privately paid
policy of insurance for his wife,
amounting to $130,000.

The former wife challenged in
both the U.S. District Court regard-
ing the FEGLI and in state court
seeking funds for her children’s sup-
port and schooling.The property set-
tlement agreement was silent regard-
ing college costs. The trial court
found the private insurance pro-
ceeds to be part of the decedent’s
estate relying on DeCeglia. It also
found the estate to be responsible
for 50 percent of the college costs.

The Appellate Division affirmed
in part relying upon N.J.S.A. 2A:34-
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23(a)(5) (“Need and capacity of the
child for education, including high-
er education”). It found further that
after the trial court considers the
extent of the benefits conveyed to
the children under the decedent’s
group life insurance, if additional
funds are necessary to meet the
decedent’s share of the college
costs, the court may look to the pro-
ceeds from the private insurance.In
this instance, the designated benefi-
ciary of the insurance proceeds
may find that the decedent’s desig-
nation of beneficiary is subject to
change the same as in DeCeglia.

RULE 2 REVISITED

In an unreported opinion of the
Appellate Division, Mezey v.
Porter;® one issue on appeal was:

Did the judge abuse his discretion by
requiring the defendant’s alimony
payments be secured by a life insur-
ance policy or trust while also order-
ing that such payment terminate
upon the death of either party?

In determining that, in fact, the
trial court had abused its discre-
tion, the Appellate Division found
that the record did not support the
conclusion of the trial court, partic-
ularly the conclusion that there
was a certain dependency in this
case on the part of the defendant
for the receipt of alimony from the
plaintiff. Contrasting the facts in
this instance with those in Jacobit-
ti, the Appellate Division deter-
mined that since the defendant-
wife had no physical ailment to
impair her ability to work, since
she was not penniless and, in fact,
had several hundred thousand dol-
lars in equitable distribution apart
from exempt assets, the require-
ment to maintain life insurance to
preserve the alimony award was
not substantiated. The case in the
opinion of the appellate court was
more akin to Meerwarth than to
Davis or Jacobiiti. Here, Davis
Rule 2 applied: no relief for the
comfortable irrespective of the
ability of the payor to afford it.

Konczyk v. Konczyk® raised still
another issue: How much, if any-
thing, may the plaintiff receive
from a life insurance policy on the
life of her former husband? The
property settlement agreement
required Mr. Konczyk to pay alimo-
ny of $200 per month for five
years, and then $100 per month
until Ms. Konczyk reached age 65.
The mandatory life insurance cov-
erage reduced from $20,000 during
the first five years, to $15,000. For
the remainder of the term, no other
incremental reductions were speci-
fied.After Ms. Konczyk reached age
65, the alimony and the life insur-
ance obligation ceased.

When Mr. Konczyk died, it was
learned, contrary to the property
settlement agreement, that he had
designated his adult daughters as
beneficiaries. As Ms. Konczyk was
only 20 months from her 65th
birthday, the trial court awarded her
$2,000, with the balance of the pol-
icy to be paid to the daughters.The
appellate court affirmed.

In satisfying the term alimony
obligation, the court followed nei-
ther Davis and Jacobitti nor Meer-
warth, although a reading of the
facts seems to imply that Ms. Kon-
czyk was not a needy person.
Query: If this contest had been
between the former spouse and a
second spouse, and not the children
of the marriage, would the result
have been the same?

CONCLUSION

What is clear is that no single
rule of law now controls the sup-
port obligation of a decedent. The
case outcomes vary depending
upon whether or not the:

1) obligation is alimony (not cer-
tain) or child support (certain),

2) obligor is wealthy or poor,
and/or

3) obligee is needy or comfort-
able.

What appears not to matter is
the source of the funds. Life insur-
ance proceeds, retirement funds,

and third-party assets are treated
without distinction, notwithstand-
ing any legal difference. As a result,
predictability regarding the out-
come in any single case is unlikely.*
In alimony cases, the facts and sur-
rounding circumstances of each
party and each party’s financial well
being is likely determinative. In
child support, the issue is against
what will the child support be
enforced: The estate of the obligor,
insurance proceeds regardless of to
whom payable and whether the
lump sum payment of insurance or
other payments would satisfy the
estate’s obligation.

This uncertainty and lack of pre-
dictability increases significantly
the litigation that clogs our courts.
Without clear and distinguishable
guidelines, attorneys will continual-
ly make applications on behalf of
parties hoping beyond hope that an
appellate tribunal will find a way to
‘correct’ a ‘wrong’ where no one
has gone before.

Note: Under the United States
Supreme Court’s decision in
Kennedy v. Plan Administrator for
DuPont Savings & Investment
Plan, et al* for the Employment
Retirement Income Security Act
(ERISA)* -qualified retirement
plans, the beneficiary designation
on file with the plan representative
is determinative.Although, in a foot-
note the Supreme Court indicated
that it was not determining
whether the estate could bring a
state court action once the pro-
ceeds were in the hands of the ex-
wife for distribution to the benefi-
ciaries of the estate.

Counsel should keep in mind the
adage that counsel’s failure to plan
does not create an emergency for
the court. Prudential Insurance
Company of America v. Prashker*
is another example of the failure to
follow-up to be sure that promises
with respect to insurance policies
are maintained under judgments. In
a suit over a policy, the Appellate
Division stated:

Certainly, situations such as that in
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this case can largely be avoided if the
judgment of divorce requires that the
person with an obligation to desig-
nate or maintain a beneficiary pro-
duce appropriate proof of compliance
and if the person entitled to the proof
insists on it being supplied. The assis-
tance would be particularly important
in a case in which the obligation
under the judgment carry insurance is
not directed to a specific policy. In
that event, a court might distinguish
this case and provide that the desig-
nation by the insured of the beneficia-
ry takes precedence over a general
direction and the judgment of divorce
to carry insurance in favor of a partic-
ular person. We, of course, do not
decide that case.

Plan accordingly. B
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