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CHAIR'S COLUMN

Honoring a Memory

and Looking to the Future

by Thomas Snyder

he many contributions
made to the practice of
family law by the Honor-
able Conrad W. Krafte
have insprired many of us over
the years and have particularly
impacted me as I begin my year
as chair of the Family Law Section
of the New Jersey State Bar Asso-
ciation. Judge Krafte passed away on April 28th of
this year. Over his 25 distinguished years on the

No other superior court judge in the New Jersey so
dramatically affected the lexicon of family law as
did Judge Krafte.... What was insightful and
thoughtful legal commentary by Judge Krafte
nearly 20 years ago has withstood the test of time.

bench, he authored 54 published opinions. Judge
Krafte’s commitment to improving the quality of fam-
ily law in the state of New Jersey is reflected through
his legendary opinions.

No other superior court judge in New Jersey so
dramatically affected the lexicon of family law as did
Judge Krafte. Legal terminology such as anti-Lepis
clause, Harrington hearing, passive immune assets
and imputation of income are family part nomencla-
ture that have their origin in his court decisions. What
was insightful and thoughtful legal commentary by
Judge Krafte nearly 20 years ago has withstood the
test of time.

One of Judge Krafte’s most significant opinions is
Scavone v. Scavone.' In Scavone, Judge Krafte delin-
eates the intricacies of passive and active assets in

relation to equitable distribution. There is no better
road map than Scavone for lawyers or judges to navi-
gate the meaning, valuation, and distribution of pas-
sive and active assets; or to properly advise clients and
correctly render verdicts in contested matters.

Judge Krafte was the first judge to articulate the
requirement that, in order to succeed on a claim for
rehabilitative alimony, a litigant must provide the

See Chair’s Column on page 2

IMMEDIATE PAST CHAIR'S COLUMN

The Year Concludes, but
the Journey Continues

by Charles E Vuotto Jr.

s my year as chair comes

to an end, I wish to take

‘ this time to thank every-
J

one who helped make
this year a success, and consider
what has been accomplished to
further the mission of the section.
As detailed in our recently updat-
ed bylaws, our mission is to serve
as the statewide leader in the field of family law, pro-
tect the family (with special emphasis on the impact
of divorce on children) and serve our constituents. We

See Past Chair’s Column on page 3
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court with a specific plan of reha-
bilitation. Judge Krafte’s insight
regarding the necessity of a rehabil-
itative alimony plan is reflected in
his decision in Finelli v. Finelli.> He
was prescient:The requirement of a
rehabilitative plan was consequent-
ly codified in N.J.S.A. 2A:34-23d.
Judge Krafte’s cutting-edge deci-
sions also include the case of
Finckin v. Finckin,’” one of the first
published court decisions in the
state of New Jersey to utilize the
phrase “anti-Lepis.” This term and
principle is now commonplace in
the practice of family law. Judge
Krafte’s conclusion in Finckin—that
anti-Lepis provisions within a prop-
erty settlement agreement were not
violative of public policy—was ulti-
mately adopted by the Appellate

Division in Morris v. Morris.*

Another example of Judge
Krafte’s intuitiveness in addressing
family law cases is his decision in
Davidson v. Davidson.” In David-
son,Judge Krafte addressed (by way
of first impression) the enforceabil-
ity of oral agreements arising out of
matrimonial litigation. His decision
in Davidson led the way for the
principles reflected in Harrington
v. Harrington.

In Arribi v. Arribi,” Judge Krafte
tackled the implications of modifi-
cation of support as a result of
unemployment. He articulated the
principles of imputation of income,
and specifically that:

A payor spouse may not decide to
accept employment only in his pre-
ferred field after becoming unem-
ployed and thereby remain unable to
pay child support.®

Today, as family lawyers are chal-
lenged with the implications of the
economic downturn and resulting
applications for modification of
support, the principles set forth in
Arribi provide us all with insight
and guidance in resolving these dif-
ficult issues.

Judge Krafte’s commitment to
the quality of the practice of family
law by qualitative and quantitative
analysis has provided both the
bench and the bar a legacy.The case
law he developed over his 25-year
tenure guides us in addressing the
pressing family law issues of today
and in the future.

As Judge Krafte has, so too has
the Family Law Section of the New
Jersey State Bar Association com-
mitted itself to contributing to the
development of case law that is sub-
stantively sound and rationally per-
suasive. Our state bar association
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has shown its commitment to par-
ticipating in the resolution of cut-
ting-edge legal issues through the
submission of amicus curiae briefs
in a variety of legal cases.

In the arena of family law, the
Family Law Section has prepared
amicus curiae briefs that have
been submitted by the state bar
association to the Supreme Court in
family law cases including but not
limited to, Fawzy, Gac, Mani,
Weishaus, and Lewis v. Harris.

In Fawzy v. Fawzy,’ the amicus
brief submitted by the state bar,and
prepared by the Family Law Sec-
tion, addressed the circumstances
under which child custody cases
could properly be arbitrated.

In Gac v. Gac,” the Family Law
Section was responsible for drafting
the amicus curiae brief the state
bar submitted to the Supreme
Court addressing the constitutional-
ity of a parent’s obligation to con-
tribute to a dependent child’s col-
lege education expenses.

In Mani v. Mani," the state bar’s
amicus brief prepared by the Fami-
ly Law Section addressed the impli-
cations of marital fault in the con-
text of spousal support.

In Weishaus v. Weishaus,"” the
Family Law Section prepared the
brief submitted, amicus curie, by
the state bar, where the terms and
conditions for memorializing mari-

tal standard of living for postjudg-
ment applications was at issue.

The Family Law Section has also
contributed, as a participant with
other sections of the state bar asso-
ciation, in addressing issues that go
beyond the customary scope of
family part cases.

In Lewis v. Harris,"” the Family
Law Section contributed to the
drafting of the amicus curiae
brief submitted by the state bar
addressing issues of disparity in
treatment between same-sex cou-
ples in domestic partnership rela-
tionships and opposite-sex cou-
ples who are afforded the status of
married.

In Fischer v. Fischer," the sec-
tion contributed, along with other
sections of the state bar, to the brief
submitted to the Appellate Division
addressing the extent to which a
court can exercise control over
earned attorney fees during the
course of litigation.

I urge all members of the Family
Law Section and the bar at large to
keep in mind the exceptional
efforts we have made in submitting
amicus curiae briefs in addressing
emerging legal issues and in refin-
ing existing case law. We hope that
all members of the bar association
bring to our attention any signifi-
cant and unique legal issues that
could impact the practice of law

and/or have major public policy
implications. By so doing, you, as
members of the state bar, are pro-
viding the association the means by
which we can continue to partici-
pate in the creation of a legacy,
such as that created by Judge
Krafte, namely, the establishment
and perpetuation of legal princi-
ples which rationally and fairly
serve the citizens of the state of
New Jersey. ®
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must be sensitive to the needs of
children and protect children from
the negative impact of divorce or
other involvement in the judicial sys-
tem. For this reason,I created the Chil-
dren’s Rights Committee, which will
continue its work in years to come.
We must continue to promote
and protect the concept of ‘family’
in all of its various forms. We must
remember to provide an open
forum to all members of the bar for
the discussion and resolution of

family law issues.The section should
serve as the pre-eminent resource to
judicial, civic, governmental and
public organizations in matters
affecting family law. Our duty is to
serve, educate and enhance the
skills of our members in various
ways, including the publication of
the New Jersey Family Lawyer and
involvement in continuing legal
education programs.As the new edi-
tor-in-chief of the New Jersey Fami-
ly Lawyer, 1 am dedicated to fur-
thering these particular goals now
that my year as chair has concluded.

The section’s obligations also

include the review of legislative and
administrative proposals, rules and
statutory changes, and, where
appropriate, initiation of legislation
and legal reforms in the areas of
family law.

‘We must not forget to do all that
we can to improve public and pro-
fessional understanding of family
law issues.As our society changes, it
is incumbent upon all attorneys, but
most importantly the family bench
and bar, to increase the diversity
and participation of our member-
ship and to cultivate camaraderie
among family lawyers. It furthers
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everyone’s best interest to improve
professionalism of all participants
in the administration of family law.

I have always believed that the
adversarial process is very often ill-
equipped to deal with the sensitive
issues involved in family law. As
such, we must always remember to
promote and develop appropriate
alternative  dispute resolution
approaches to family law issues.
This is one reason I created the
Arbitration Committee.

We cannot forget our relation-
ship with the bench. Part of our
charge is to encourage the NJSBA to
engage in dialogue with the Judicia-
ry and/or the Administrative Office
of the Courts with regard to family
law issues.

I am pleased to report that in my
year as chair the section has accom-
plished much to further the goals of
our mission statement. Certainly,
these accomplishments were not
achieved without the assistance of
many members of the executive
committee, and some who were not
members of the committee.

We have new bylaws, which
incorporate a mission statement I
drafted for the section. The new
bylaws were adopted by the New
Jersey State Bar Association’s Board
of Trustees on Sept. 18, 2009. They
were circulated to the entire Family
Law Section and unanimously
approved. Although many were
involved in this process, I would
like to make special note of Jane Alt-
man, who was dedicated to making
sure the process concluded as the
section intended.

This year I created the Arbitra-
tion Statute Committee, co-chaired
by Larry Cutler and Noel Tonne-
man. The committee worked hard
to issue a report containing a com-
prehensive Family Law Arbitration
Statute, which was approved by the
executive committee and was sub-
mitted to the NJSBA Board of
Trustees for approval. Our Arbitra-
tion Statute Committee is now
working with the Alternate Dispute
Resolution Section to address their
comments and develop a unified

position to be adopted by the New
Jersey State Bar Association. I thank
Noel, Larry and the rest of the com-
mittee for their hard work.

The Palimony Statute Committee
worked tirelessly to develop a free-
standing palimony statute to com-
bat the proposed amendment to
the Statute of Frauds, which effec-
tively eliminated palimony in the

| am pleased to report that
in my year as chair the
section has accomplished
much to further the goals
of our mission statement.
Certainly, these
accomplishments were not
achieved without the
assistance of many
members of the executive
committee, and some who
were not members of the
committee.

state of New Jersey. The Palimony
Statute Committee, and all mem-
bers of the executive committee,
should be commended for the hard
work put into this project.A special
thanks goes out to Cheryl Connors
and Rebecka Whitmarsh, who were
given the arduous task of doing the
lion’s share of the initial research
and writing with regard to the
report and proposed statute. The
section’s report and proposed
statute were ultimately adopted by
the executive committee and the
trustees of the state bar. Although
the amendment to the Statute of
Frauds passed on Jan. 18, 2010, it
was not without a significant battle
on our behalf. I am sure that Tom
Snyder, as our new chair, will con-
tinue the fight in the year to come.

We continued our outreach

efforts this year in order to increase
the involvement of local bars,
expand our diversity, seek the par-
ticipation of others in our member-
ship and cultivate camaraderie
among family lawyers. Part of this
process included the South Jersey
Meet and Greet hosted by Kat
Laughlin on June 25, 2009, and the
Central Jersey Meet and Greet host-
ed by Brian Schwartz on July 15,
2009. Organizing these events is
time consuming, and Kat and Brian
should be commended for their
work on these gatherings.

Andrea White O’Brien did a phe-
nomenal job in hosting the “Hot
Tips in Family Law” on Oct. 3, 2009.
Andrea organized 42 speakers on as
many topics, who presented to 106
registrants. The 2009 “Hot Tips in
Family Law” continued a long tradi-
tion of successful Institute for Con-
tinuing Legal Education-sponsored
programming for lawyers.

The Family Law Section made an
incredible showing at the state bar’s
Mid-Year Meeting in San Francisco,
which occurred in November of
last year at the St. Regis Hotel. Our
immediate past president, Allen
Etish, should be commended for an
entertaining, informative and over-
all enjoyable Mid-Year Meeting.

The holiday party at the PNC Art
Center, organized by Lizanne
Ceconi, was a huge success. I again
congratulate the Honorable Melvin
S.Whitken, JSC (Ret.) for his receipt
of the Sepentelli Award at our holi-
day party. It was and is much
deserved. I wish to thank Kimber
Gallo and Megan Murray, co-chairs
of the section’s Young Lawyers Sub-
committee, and its members, for
their excellent work on the silent
auction, which raised $12,665 for
court-appointed special advocates.

We had record-breaking atten-
dance at the 2010 Family Law Sym-
posium, hosted by Frank Louis on
Jan. 29-30, 2010. At total of 150
attended the Friday night program
and 685 attended the Saturday pro-
gram. The 2010 Saturday program
was the largest ICLE-sponsored
seminar in the history of the state
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of New Jersey!

The 2010 Annual Family Law Sec-
tion Retreat in Aruba was a blast.
Approximately 190 people attend-
ed. It says something about our sec-
tion that so many would travel so
far to enjoy each other’s company
in this unsteady economy. I wish to
thank John Paone for MCing the
karaoke at the welcome reception.
We all enjoyed the sunset dinner at
La Tratorria near the California
Lighthouse. I wish to applaud all of
the players who participated in the
31d annual Ceconi Volley Ball Tour-
nament hosted by Ceconi &
Cheifetz (congratulations to Team
Monmouth). Friday was capped
with a great beach party and fire-
works.

There are many people to thank,
and we don’t have space in this
publication for me to thank every-
one, but I would be remiss if I were
not to expressly mention Kimber
and Megan for their great work
with the seminars and the Aruba
Bowl; Sheryl Seiden for organizing
the give-aways, Jerry D’Aniello for
the excursions; Jeralyn Lawrence
for the program booklet and, last
but not least, Lizanne Ceconi for
her almost daily efforts in all
aspects of the trip.Thank you all!

This year represents one of the
heaviest years for legislation in
recent memory. Without the
extreme dedication and hard work
of our legislative co-chairs, Amanda
S.Trigg and Jeralyn L. Lawrence, the
executive committee would not
have been able to handle the high
volume of proposed new laws.
Their work and organized approach
has set the benchmark for future
legislative co-chairs.

The Young Lawyers Subcommit-
tee of the Family Law Section is our
future. I applaud all of the working
members of the subcommittee,
with special attention to Kimber
and Megan. I have rarely seen two
attorneys work so hard and so well.
If my year is viewed as a success, I
can safely say that a large amount of
the credit goes to Kimber and
Megan.

We honored Mike Stanton as this
year’s Saul Tischler Award recipient.
The Saul Tischler Award is an annu-
al honor conferred upon an individ-
ual who has made an outstanding
contribution to family law in the
state of New Jersey. It is the highest
honor the Family Law Section gives
to a matrimonial attorney. The recip-
ient of the award should be a role

| will never forget this year,
and the people | have
come to know in the bar
community. | wish to thank
all of the members of the
section, the executive
committee and my fellow
officers, who have
supported and assisted me
throughout this year.

model for all matrimonial practi-
tioners. Mike is that role model.
First, he satisfies all of the criteria in
spades. He has advanced the devel-
opment of family law in this state
by publishing articles, participating
in seminars and serving the com-
munity. He has promoted the goals
of our profession by contributing
his time to the Family Law Section
as a member and as its chair. He
continues to serve the New Jersey
State Bar Association as a trustee. He
has participated on committees and
volunteered his time as an early set-
tlement panelist. He is actively
involved in various family law activ-
ities at the local and state bar levels.

In my opinion, however, Mike
goes beyond the standards of the Tis-
chler Award. There is more to being
an exemplary family law attorney
than simply writing, speaking and
bar participation. Mike is a genuinely
good person. You know this if you
have any dealings with him, either as
an adversary or in the course of his

many bar activities. He truly cares.
Further, he is able to advocate stren-
uously for his clients while maintain-
ing a cordial, collegial and profes-
sional demeanor. These qualities
raise Mike to a level that should be
emulated by all matrimonial attor-
neys. Congratulations Mike!

It was an honor to attend the
NJSBA Annual Meeting in May of
this year and participate in the
swearing in of our new chair,
Thomas J. Snyder, of Einhorn, Harris,
Ascher, Barbarito, & Frost, PC. Tom
has already demonstrated his lead-
ership qualities in the face of diffi-
cult decisions. I have no doubt he
will continue to lead the section in
accordance with its bylaws and
most particularly, our new mission
statement.

I will never forget this year, and
the people I have come to know in
the bar community. I wish to thank
all of the members of the section,
the executive committee and my
fellow officers, who have support-
ed and assisted me throughout this
year. I also must thank my assistant,
Monica Pfeiffer. Without her, I could
not have gotten through this year.
When I missed something (and I
did from time to time) she would
catch it. She kept me organized and
on track.Thank you, Monica. I wish
to especially thank the immediate
past-chairs, Ed O’Donnell and
Lizanne Ceconi. Without their sage
and almost daily advice, this year
would have been much more diffi-
cult and less productive (including
their calming me down on more
than one occasion). Last, but surely
not least, I must thank my wife,
Rosemary. She was there for me at
every stage with support, advice
and every kind of assistance.
Thanks, Cookie.

It has been an honor and privi-
lege to serve as chair of the Family
Law Section of the New Jersey State
Bar Association. I thank the entire
membership for the privilege to
serve in this capacity, and hope to
continue such service in my role as
editor-in-chief of this incredible
publication. B
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Meet the Officers

Thomas J. Snyder (Chair) is a partner with the law firm
of Einhorn, Harris, Ascher, Barbarito,
Frost & Ironson, and devotes his prac-
tice exclusively to family law matters.

As a member of the New Jersey State
Bar Association (NJSBA), he has con-
tributed to the NJSBA'S amicus curie
brief submitted in the matter of Lewis
v. Harris, 185 N.J. 415. As a former leg-
islative chair for the Family Law Sec-
tion, he has testified on behalf of the NJSBA before state leg-
islative subcommittees involving open adoption. For his lob-
bying efforts, he received the state bar’s annual Distinguished
Legislation Award for 2006. He has litigated the following
reported cases: Anyanwu v. Anyanwu, 339 N.J. Super. 278
(App. Div. 2001) and Steneken v. Steneken, 367 N.J. Super.
427 (App. Div. 2004) trial level, unreported.

Mr. Snyder has lectured on family law matters on behalf of
the NJSBA, the New Jersey State Bar Foundation and the
New Jersey Institute for Continuing Legal Education (ICLE).
He is @ member of the Association of Trial Lawyers of Amer-
ica and a graduate of the National Institute of Trial Advocacy.
Mr. Snyder graduated from Seton Hall School of Law and
served as judicial law clerk for the Honorable Peter B. Coop-
er, Superior Court of New Jersey, Essex County.

Andrea White O’Brien (Chair Elect) is a partner in the
family law department of Lomurro,
Davison, Eastman & Munoz, located in
Freehold. Ms. O'Brien has been certi-
fied by the Supreme Court of New Jer-
sey as a matrimonial law attorney. She
was one of the 2006 recipients of the
Women of Achievement Award from
the Women Lawyers in Monmouth, is
an associate managing editor for the
New Jersey Family Lawyer, and is quali-
fied pursuant to Rule 1:40 to mediate family law cases.

Ms. O'Brien is an officer in the New Jersey State Bar Associa-
tion's Family Law Section and served three terms as the co-
chair of the Monmouth Bar Family Law Committee. In addi-
tion, she is the immediate past chair of the New Jersey State
Bar Association’s Certified Attorneys Section. Ms. O'Brien is
also a member of the Association of Trial Lawyers of America—
New Jersey Chapter, the Monmouth Bar Association, the
Ocean County Bar Association, the Women Lawyers of Mon-
mouth County, and the Jersey Shore Collaborative Law Group.
In addition, she serves as a panelist in the Monmouth County
Early Settlement Program and lectures on family law issues.

Ms. O’'Brien earned her B.A. from Villanova University and
her J.D.from Brooklyn Law School. She served as a judicial
law clerk for the Honorable Clarkson S. Fisher Jr.

Patrick Judge Jr. (First Vice Chair) is a shareholder in
the family law department of Archer &
Greiner, P.C., located in Haddonfield.
Mr. Judge is a senior editor for the New
Jersey Family Lawyer. He is a former
member of the New Jersey Supreme
Court Committee on the Unauthorized
Practice of Law and the District IV
Ethics Committee for Camden and
Gloucester counties. In addition, Mr.
Judge serves as an early settlement
panelist in Burlington, Camden and Gloucester counties and
lectures on family law issues. He also serves regularly as a
blue ribbon panelist and is the author of several articles that
have been published in the New Jersey Family Lawyer.

Mr. Judge earned his B.A. from Allentown College of St.
Francis de Sales, where he graduated cum laude, and his J.D.
from Widener University School of Law, where he also grad-
uated cum laude. He served as judicial law clerk for the Hon.
Donald P. Gaydos, in Burlington County, family part.

Brian M. Schwartz (Second Vice Chair) is a partner in
Ceconi & Cheifetz, LLC, in Summit. Mr.
Schwartz is the executive editor of the
New Jersey Family Lawyer, and has
authored various articles for the Insti-
tute for Continuing Legal Education
(ICLE), the New Jersey Family Lawyer,
the New Jersey Association for Justice
(NJAJ), New Jersey Society of Certified
Public Accountants (NJSCPA) and Side-
bar. He has also been selected six times
by ICLE to lead the skills and methods course in family law for
first-year attorneys. He is a frequent moderator and lecturer
for ICLE, NJAJ, the New Jersey State Bar Association, NJSCPA
and local bar associations. He is a barrister of the Northern
New Jersey Inn of Court—Family Law.

Mr. Schwartz received his B.A. from The George Washington
University and his J.D. from the University of Pittsburgh
School of Law.
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Jeralyn L. Lawrence (Secretary) is a partner in the firm of
Norris, McLaughlin & Marcus, PA. She
devotes her practice to matrimonial,
divorce and family law, and is a trained
collaborative lawyer and divorce media-
tor. Ms. Lawrence is a fellow of the
American Academy of Matrimonial
Lawyers, and has been certified by the
Supreme Court of New Jersey as a matri-
monial law attorney. She is an associate
managing editor of the New Jersey Fam-
ily Lawyer, and has been admitted to the rosters of mediators
for economic aspects of family law cases and of custody and
parenting time cases for Somerset County. She is an attorney
volunteer at the Somerset County Resource Center for Women
and Their Families and with the New Jersey State Bar Military
Legal Assistance Program, providing pro bono legal assistance to
New Jersey residents who have served overseas or active duty of
the armed forces after Sept. 11, 2001.

Ms. Lawrence received the 2009 Kean University Distin-
guished Alumna award, was honored in 2008 as an out-
standing woman by the Somerset County Commission on
the Status of Women and in 2007 received the NJSBA'S
Young Lawyers Division's Professional Achievement Award
and the Annual Legislative Recognition Award. She is also a
graduate of the National Institute of Trial Advocacy and a
member of the Central New Jersey Inns of Court.

Charles F. Vuotto Jr. (Immediate Past Chair) is a
partner with the Matawan-based law
firm of Tonneman, Vuotto & Enis, LLC.
Mr. Vuotto is certified by the New Jer-
sey Supreme Court as a matrimonial
attorney. He is currently a member of
the New Jersey Supreme Court's Fami-
ly Part Practice Committee, the editor-
in-chief of New Jersey Family Lawyer,
and a co-chair of the Matrimonial Sec-
tion of the New Jersey Association for
Justice. Mr. Vuotto is a member of the American, New Jer-
sey State, Union County, Monmouth County and Middlesex
County bar associations. He is also a member of the Family
Law Section/Committee of the American, State, Union
County and Middlesex County bar associations. and a dele-
gate to the NJSBA General Council on behalf of the Family
Law Section. Mr. Vuotto is also a fellow in Litigation Coun-
sel of America.

Mr. Vuotto has lectured to family part judges at Judicial Col-
lege, and on behalf of the Institute for Continuing Legal
Education, the New Jersey State Bar Foundation, the Amer-
ican Institute of Certified Public Accountants, and the New
Jersey Society of CPAs. He has also authored the brief in sup-
port of the NJSBA's motion for leave to appear as amicus
curiae in the case of Brown v. Brown, 348 N.J. Super. 466
(App. Div. 2002). m
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| Hate You, Dad!
Now, Where’s My Tuition Check?

by Allison C.Williams

ew Jersey is one of the few

states in the country to

allow courts to impose an

obligation upon divorced
parents to contribute toward their
children’s college expenses. This
minority view is often attributed to
the seminal case of Newburgh v.
Arrigo'; however, long before New-
burgh, our courts had adopted the
view that parents may be required
to contribute financially to the cost
of a college education for a child
who had reached majority.* Pre-
Newburgh, trial courts had even
expanded the duty to contribute

courts could make such an order.
Newburgh provided this guidance,
establishing the numerous factors
the court must consider when
establishing parents’ obligations to
contribute toward the cost of their
children’s college education. Those
factors include:

1. whether the parent, if still liv-
ing with the child, would have
contributed toward the costs of
the requested higher educa-
tion;

2. the effect of the background,
values and goals of the parent
on the reasonableness of the

9. the ability of the child to earn
income during the school year
or on vacation;

10. the availability of financial aid
in the form of college grants
and loans;

11. the child’s relationship to the
paying parent, including mutual
affection and shared goals, as
well as responsiveness to
parental advice and guidance;
and

12. the relationship of the educa-
tion requested to any prior
training and to the overall long-
range goals of the child.

Not having a relationship with the child seeking contribution may have little success of
defeating the request for college contribution; however, when coupled with the child’s
or custodial parent’s failure to communicate with the estranged parent, trial courts have
relieved noncustodial parents of the duty to contribute.

toward post-majority education to
include a duty, in certain circum-
stances, to contribute toward gradu-
ate school expenses.’

Ross established a threshold
inquiry for trial courts to consider
before imposition of an obligation:
Had there not been a divorce,
would the parties, while living
together, have contributed to the
education expense?* However, this
inquiry is no longer a ‘threshold,
but rather is one of many factors to
be considered by the trial court.’

Beyond the basic knowledge
that trial courts had the authority to
order a party to contribute to the
cost of college, little guidance exist-
ed in case law regarding when, and
under what circumstances, trial

expectation of the child for
higher education,;

3. the amount of the contribution
sought by the child for the cost
of higher education,;

4. the ability of the parent to pay
that cost;

5. the relationship of the request-
ed contribution to the kind of
school or course of study
sought by the child;

6. the financial resources of both
parents;

7. the commitment to and apti-
tude of the child for the
requested education;

8. the financial resources of the
child, including assets owned
individually or held in custodi-
anship or trust;

The trend in requiring noncusto-
dial parents to contribute to the col-
lege education of their children has
been judicially recognized.© New-
burgh factors four and six (i.e., the
ability of the parent to pay and the
financial resources of both parents)
tend to inundate the analysis
employed by many courts, in large
part because many parents have
already agreed in their matrimonial
settlement agreements to provide a
college education for their children,
leaving only the question of how
the expenses should be allocated
between them. Even where an
agreement has been made to con-
tribute, however, the trial court is
not bound to enforce the agreement
if “circumstances have changed in
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such a way that requiring [a parent]
to pay for college would no longer
be equitable and fair””

Thus, the court’s duty to perform
a full Newburgh analysis is not obvi-
ated by the existence of a matrimo-
nial settlement agreement. Further,
in performing the Newburgh analy-
sis, consideration of certain factors
to the exclusion of others is imper-
missible under our case law.®

One factor that has had little suc-
cess in defeating an application for
college contribution has been the
absence of relationship between
the noncustodial parent and the
child. Not having a relationship
with the child seeking contribution
may have little success of defeating
the request for college contribu-
tion; however, when coupled with
the child’s or custodial parent’s fail-
ure to communicate with the
estranged parent, trial courts have
relieved noncustodial parents of
the duty to contribute.

The first significant published
decision to address this Newburgh
factor was Moss v. Nedas, supra.’ In
Moss, the trial court conducted a
plenary hearing and ordered the
noncustodial father to contribute
toward his daughter Leigh’s college
expenses.'” The father never object-
ed to paying his fair share of the col-
lege expenses, but opposed con-
tributing to the cost of Sara
Lawrence College, which he had
advised his daughter was too
expensive.'' At the time of the ple-
nary hearing, the trial court noted
that: “Leigh’s relationship to her
father [appeared to be] one of affec-
tion, care, shared goals as to her
education, although it is not a close
and intense relationship.”'?

After the plenary hearing, Leigh
and her mother made numerous
decisions about her education,
including Leigh’s transfer to a dif-
ferent college, without consulting
or involving the father.”® This ulti-
mately resulted in additional litiga-
tion, leading the trial court to enter
a very specific order compelling
communication between the moth-
er or child and the father regarding

college issues.' Given the first fail-
ure to communicate, the trial court
reduced the father’s obligation.”
The practice of not involving the
father continued, causing further lit-
igation and eventually leading the
trial court to terminate the father’s
obligation to contribute.'

In upholding the trial court’s rul-
ing, the Appellate Division noted the
trial court’s finding that the noncus-
todial father was “viewed solely as a
‘wallet’ in regard to his obligation for
college contribution”” It was not
only the absence of relationship
between Leigh and her father, but
her refusal to communicate with him
and involve him in the process that
ultimately led the trial court to elimi-
nate the obligation. The interplay
between the absence of relationship
between the noncustodial parent
and child and the lack of communi-
cation are routinely addressed in tan-
dem, with the former often causing
the latter. This interplay was
addressed by the New Jersey
Supreme Court in Gac, supra.'

Unlike the noncustodial father in
Moss, the noncustodial father in
Gac had absolutely no relationship
and no parenting time with his
daughter, Alyssa, from the time he
and Alyssa’s mother divorced.Alyssa
remained angry with her father fol-
lowing the divorce due to his acts
of domestic violence during the
marriage, and she rebuffed all
efforts he made to remediate the
relationship.” The father was never
consulted regarding Alyssa’s choice
of college, and only inadvertently
learned that she was even attending
college.* Upon Alyssa’s graduation,
the father filed a motion to emanci-
pate her, which prompted Alyssa’s
mother for the first time to seek
retroactive college contribution.*
The trial court ordered the father to
contribute, and the Appellate Divi-
sion affirmed.

The Supreme Court reversed the
Appellate Division and vacated the
father’s duty to contribute. In so
doing, the Court reiterated the
Appellate Division’s interpretation
of the Moss decision:

We do not read Moss as holding that
a child’s rejection of a parent's
attempt to establish a mutually affec-
tionate relationship invariably eradi-
cates the parent’s obligation to con-
tribute to the child's college educa-
tion. In this case, for example, a judge
could reasonably find from the evi-
dence that defendant’s abusive con-
duct during the marriage so trauma-
tized the children as to render nuga-
tory any real possibility of a rap-
prochement. In that event, it would
not be reasonable to penalize Alyssa
for the defendant’s misconduct. Nor
would it be reasonable to reward
defendant by removing his financial
obligation to contribute to his daugh-
ter's college costs.”

The Gac Court was principally
concerned that the father was not
contacted for contribution until
after the college expenses had been
incurred, thereby depriving him of
any possibility to plan his finances.
While acknowledging that “[t]here
are indeed circumstances where a
child’s conduct may make the
enforcement of the right to contri-
bution inequitable,” this was not the
basis for alleviating this father’s
obligation since it was “claimed that
it was [the father] himself who was
the architect of his own misfor-
tune.” The absence of communica-
tion, rather than the estranged rela-
tionship, ultimately led the Court to
extinguish the obligation:

As soon as practical, the parent or
child should communicate with the
other parent concerning the many
issues inherent in selecting a college.
At a minimum, a parent or child seek-
ing contribution should initiate the
application to the court before the
expenses are incurred. The failure to
do so will weigh heavily against the
grant of a future application.?

A series of unreported decisions
have addressed the extent to which
an estranged relationship bears
upon the duty to contribute toward
college expenses, following the
principles delineated in Gac. In
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Bullwinkel v. Bullwinkel * a non-
custodial father, following a series
of unsuccessful supervised visits
with his son, terminated his efforts
to exercise parenting time. In
opposing the custodial mother’s
eventual request for college contri-
bution, the father cited Moss and
Gac for the proposition that his
non-existent relationship with his
son obviated his duty to contribute
toward his college expenses.

The Appellate Division disagreed,
citing Gac for the opposite view:

[clontrary to [the father's] position, a
relationship between a non-custodial
parent and his child is not a prerequi-
site for the custodial parent to see the
non-custodial parent'’s financial assis-
tance to defray college expenses.”

In Winans v. Winans,* the non-
custodial father’s relationship with
his son became strained once the
father remarried. By the time col-
lege contribution was sought, the
relationship was hostile and acri-
monious. In affirming the trial
court’s imposition of an obligation
upon the father, the Appellate Divi-
sion noted that the Gac decision
was not based solely upon the rela-
tionship between parent and child,
but upon the specific actions of the
child and the custodial parent in
ignoring the father in the choice
and cost of college and attempting
to simply bill him after the fact. The
appellate panel further explained
that the outcome reached in Moss
relied heavily upon the child and
the custodial parent’s repeated vio-
lations of court orders explicitly
requiring communication with the
noncustodial parent.Again, the duty
to communicate with the noncus-
todial parent regarding college car-
ried more significance than the sta-
tus of the parent-child relationship.

In Anderson wv. Anderson,”
although the trial court strongly
criticized the noncustodial father
for “aggressive litigation,” which it
found to have caused the rift
between father and daughter, the
Appellate Division reversed and

remanded where the record below
was inadequate for the trial court to
make the findings it made regarding
the noncustodial father’s relation-
ship with his daughter. Without a
plenary hearing, the trial court
found that “any existing strain on
the relationship between [father]
and [daughter] resulted from the
[father’s] engagement in aggressive
litigation and resistance in support-
ing [his daughter’s] education.”®

Seeming somewhat impervious
to the policy considerations impli-
cated by the trial court’s apparent
punishment of a litigant for pursu-
ing arguments allowed by existing
case law (namely, the estranged rela-
tionship), the Appellate Division
required that a plenary hearing be
conducted to address the scope
and cause of the estrangement and
its impact upon any obligation of
the father to contribute.”

This decision is harmonious with
the recurring theme throughout
cases addressing the impact of alien-
ated relationships upon the parent’s
duty to contribute. Plainly stated, a
parent found to have caused the rift
in the parent-child relationship, as in
Gac, is not likely to prevail on an
argument that the resulting estrange-
ment nullifies the duty to contribute.
The strong public policy of ensuring
support for academically inclined
children seeking higher education
permeates our jurisprudence and is
difficult to overcome. However,
although an estranged parent-child
relationship often results in the fail-
ure to communicate so fervently
denounced by Gac, custodial parents
and children seeking contributions
to college costs must be mindful that
the estranged relationship is not an
excuse not to communicate with the
other parent. Failure to do so can
negatively impact the claim.

The family law practitioner
should be mindful of these princi-
ples when presenting applications
to the court seeking or opposing
college contribution. B
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College Contribution

A Contrarian View

by Carolyn Daly

J.S.A. 2A:34-23, the statue
governing the support of
children, provides in perti-
nent part as follows:

Pending any matrimonial action or
action for dissolution of a civil union
brought in this State or elsewhere, or
after judgment of divorce or dissolu-
tion or maintenance, whether
obtained in this State or elsewhere,
the court may make such order ... as
to the care, custody, education and
maintenance of the children, or any of
them, as the circumstances of the par-
ties and the nature of the case shall
render fit, reasonable and just ...
(Emphasis added)

Nothing in this statute mandates
that a parent contribute to the col-
lege education of a child. However,
having said that, you have undoubt-
edly encountered this misconcep-
tion. Much of the case law that has
developed on this issue is not par-
ticularly helpful in arguing against,
at a minimum, some contribution.
Yet, the fact remains that neither
the current statutes, nor case law,
automatically require a parent to
contribute to, let alone pay the full
costs of, a college education. When
one considers that the cost of a col-
lege education can easily exceed
$20,000 per year at a public four-
year college and $50,000 per year at
a private four-year college in New
Jersey' many parents, particularly
those who have gone through a
divorce, are not in a financial posi-
tion to afford this substantial
expense. The presumed resolution
in most cases is simply to have the

The presumed resolution in most cases is simply to have
the parties share the responsibility for the child’s college
education in proportion to their respective incomes, often
without regard for the cost and actual ability of the
parties to pay. This presumption must be challenged.

parties share the responsibility for
the child’s college education in pro-
portion to their respective
incomes, often without regard for
the cost and actual ability of the
parties to pay. This presumption
must be challenged.

RELEVANT LEGAL HISTORY

The earliest case law on the sub-
ject of a parent’s obligation to con-
tribute to a college education for a
child held that a parent was under
no duty to pay for a child’s college
education, regardless of their finan-
cial ability. In Streitwolf v. Streit-
wolf? the wife sought an increased
alimony award in order to pay for
their son’s law school tuition and
books.? The trial court found in
favor of this request over the
father’s objection that his son was
not suited to law.* The Appellate
Division reversed, holding that “[i]t
is not well for the courts to assume
unnecessary responsibility in the
critical matter of choosing a profes-
sion (education) as to which even
the persons most deeply interested
and best qualified to judge are not
free from liability to error, or to
stand in loco parentis before the
locus parentis has been vacated or
forfeited by the death, disability, or

misconduct of the rightful incum-
bent.”’ In other words, the parents,
the individuals who are most con-
cerned with their child’s education,
are the best ones to make decisions
in this regard unless that right to
parent has been taken away. This
sentiment is echoed in Ziesel v.
Ziesel,® which recognized the right
of a fit parent to make a determina-
tion regarding the proper educa-
tion of his child.” This is acknowl-
edged again in Straver v. Straver®
Rosenthal v. Rosenthal’ and
Limpert v. Limpert."

In 1948, what is now N]J.S.A.
2A:34-23 was amended to permit a
court “to make an order governing
the care, custody, education or
maintenance of a child.”In 1949, the
case of Coben v. Coben' was decid-
ed. Despite the specific change in
the statute to permit a court to
make an order regarding the educa-
tion of a child, the courts were
reluctant to do so. In Coben, the
court simply acknowledged that,
“where a college education would
seem normal, and where the child
shows scholastic aptitude and one
or other of the parents is well able
Sfinancially to pay the expense of
such an education, we have no
doubt the Court could order the

11
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payment.””> Here again, the court
only provided that it could order
the payment, not that it must order
the payment of college expenses by
a parent.

The court, in Coben, simply reaf-
firmed what the court held in Caru-
so v. Caruso.” In Caruso, which
involved the illegitimate child of
the famous Italian tenor, Enrico
Caruso, the court stated: “The last
duty of parents to their children is
that of giving them an education
suitable to their station in life, a
duty pointed out by reason and of
far the greatest importance of any.”*¢

In determining the amount to be
set aside for Mr. Caruso’s daughter,
the court, relying heavily on the fact
that this was an “extraordinary” case
with a wealthy parent, set aside an
amount that included a portion of
the child’s education, noting that
the necessities of a child of such a
parent “extends to articles which
would ordinarily be necessary and
suitable in view of the rank, posi-
tion, fortune, earning capacity, and
mode of life of the husband.”** How-
ever, this was the exception, at the
time, based upon the child having
an extremely wealthy parent.'

In 1952, again, despite the amend-
ment to the statute, the Appellate
Division reaffirmed the principal
that, “[o]f course, the father is not
required to provide his son with
schooling in a private preparatory
school nor with college or profes-
sional training, nor with any educa-
tion beyond that which the boy
might receive in the public schools
of this State”'” In Rosenthal v. Rosen-
thal, the father sought to modify the
custody provisions in the decree
nisi to permit his son to attend
preparatory school over the objec-
tion of his mother." The father was
willing to pay for both the prepara-
tory school and college.” In order-
ing a modification of the decree nisi
and permitting the son to attend the
preparatory school, the court held
that the decree “should be modified
to the extent necessary to permit
the son of the parties to take advan-
tage of the generosity of bis father,

... and afterwards to secure a college
education, both of which the plain-
tiff father has expressed his willing-
ness and financial ability to provide
and pay for”*

It is against this backdrop that the
first cases expanding a parent’s oblig-
ation to contribute to the college
education of their child commenced.
In 1951, the Appellate Division, in
Malkin v. Malkin,*' required a parent
to pay not only support for their chil-
dren, but to provide “their clothing
and furnish[] a college education.”*
In Jonitz v Jonitz,” the wife
appealed the dismissal of her action
for separate maintenance.* In
reviewing the case, the Appellate
Division noted the trial court’s failure
to make any provision for support,
maintenance or education of the par-
ties’ eldest son, who had turned 18.#
The court, in considering whether to
include the college expenses for the
older son as part of support, deter-
mined that there was no case law or
statute that prohibited a court from
making an allowance for the educa-
tion of a child after reviewing the cir-
cumstances of the parties and facts
of the case.”

Ultimately, however, the court
determined that the facts and cir-
cumstances of the case did not war-
rant a “compulsory allowance” from
the father to the son for college.”
Therefore, despite the fact the
statute had been amended in 1948
to permit a court to make an order
providing for the education of a
child, and, after noting there was
nothing prohibiting such an order,
the court declined to do so.

In Nebel v. Nebel,” the chancery
court was faced with a request by
the mother for payment of college
expenses by the father. In Nebel, the
father was a “dentist with an estab-
lished practice,” “economic poten-
tial and credit standing [that] were
great enough for him to obtain a
purchase money mortgage,” “has
a...stockholder interest in a realty
corporation” and was “well able””
to contribute toward higher educa-
tion expenses.

The court noted that:

...Higher education is no longer a lux-
ury for the affluent few. It is almost an
economic necessity. Opportunities for
earning an adequate livelihood with-
out college, professional or technical
training are already very scarce and
they are becoming scarcer.”

The court went on the say:

...that ‘it is not part of a father's duty
to send his children to college, Irre-
spective (sic) of circumstances,” and
that while it would be ‘helpful and
desirable to give children the best
education procurable to equip them
for the tasks and demands of life,
Whether (sic) this can extend to the
range of collegiate courses must nec-
essarily depend on the income and
financial capabilities of the parent.’
This seems to me to be a recognition,
by implication, of a father's duty to
provide his children with a college
education if he can afford it*

Despite noting the necessity of a
college education, the court
acknowledged again that payment
of a college education was limited
to those “well able” to afford it, and
determining the father well able to
afford it, ordered the father to con-
tribute.

Interestingly, the father request-
ed that if there was to be a contri-
bution to college, it be limited to
that of an education at Rutgers, and
not Lafayette College, as requested
by the mother.* In evaluating this
request, the court seemingly
changed its position on the defen-
dant’s financial ability, finding “[h]is
income and assets, though ade-
quate, are modest by today’s stan-
dards,” as opposed to him being
well able to contribute, and limited
his contribution to the cost at Rut-
gers since “a high quality education
is available at Rutgers.”** In doing
so, the court did not require the
father to send his son to the college
of the son’s choosing simply
because the son had the aptitude
and the father had the financial abil-
ity to pay, but instead limited the
father’s contribution to the costs at
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a comparable state college because
the son could obtain a high-quality
education at a lesser cost there.

In the same year as the Nebel
decision, another court recognized
that a parent may only be liable for
a child’s college education under
“appropriate circumstances.” In
Hoover v.Voigtman,* the court was
asked to increase child support for
four children, including support for
an 18-year-old college freshman.”
The mother was not seeking a con-
tribution for college expenses and,
thus, the court made no provision
for it. However, the court did note
the trend that a necessary educa-
tion may not be limited to just a
public school or high school educa-
tion.*® Based upon the totality of the
circumstances, the court held that
child support could include sup-
port for a child in college.?”

Despite this trend, however,
courts have required a child to help
contribute to the costs of that edu-
cation.**In Khalaf, the father was a
doctor who had approved of his
son’s college choice and encour-
aged his attendance at the particu-
lar school.* The Court held that, but
for the parties’ separation, the doc-
tor would have, “without dispute as
would be expected of someone of
his means,” paid for his son’s college
education.However, the Court still
required the son to work “during
his vacation periods” to help with
the costs.”

The courts have also denied a
request for a contribution to col-
lege expenses when the child’s apti-
tude, coupled with the incomes of
the parties, prohibits it. In
Limpert, the court acknowledged
the trend “towards providing
greater education for children by
including the expense of a college
education as part of child support
where the child shows scholastic
aptitude and the parents are well
able to afford it”* However, the
court found that the child for
which the contribution was sought,
“demonstrated dubious scholastic
ability and lackadaisical determina-
tion, and that neither the income of

plaintiff nor defendant, nor both
incomes combined, warranted the
expense...in light of the availability
of superior schools in this area at a
far more reasonable cost.”*

However, none of this diminish-
es the fact that parental obligation
to pay for a child’s college educa-
tion disproportionately falls on
divorced parents rather than mar-
ried parents. This was recognized
by the court in Sakovits v.
Sakovits.® In attempting to address
this issue, the court in Sakovits
adopted the factors enumerated in
Ross v. Ross,* and added several
more to be considered when evalu-
ating a request for a college contri-
bution.” These factors were, in
large part, adopted by the court in
Newburgh v. Arrigo.®

In Sakovits, the child seeking a
contribution to college had been
previously declared emancipated.”
The court had no problem deter-
mining that a child, previously
emancipated, could request a con-
tribution to college expenses from
their parents, but declined to so
order>® The court’s decision was
based, in large part, on the four-year
hiatus between high school and the
request for a college contribution
by the son, coupled with the fact
that the father had, in the interim,
“structured his financial future”
relying on what had occurred.” The
court noted, in dicta, that payment
for the college expenses would
have included grants, loans and
parental contributions, not simply
payment in full by the parents.>
Here again, the court recognized
that parents do not have to pay the
entirety of their child’s college edu-
cation, that the child has some
obligation to contribute and that
the parents actually have the right,
at some point in time, to plan for
their own financial futures.”

In 1982, Newburgh, supra, con-
sidered the seminal case on college
contribution, was decided. The
Newburgh Court set forth 12 fac-
tors for a court to consider when
evaluating a request for a college
contribution.They are as follows:

1. whether the parent, if still liv-
ing with the child, would have
contributed toward the costs of
the requested higher educa-
tion;

2. the effect of the background,
values and goals of the parent
on the reasonableness of the
expectation of the child for
higher education;

3. the amount of the contribution
sought by the child for the cost
of higher education;

4. the ability of the parent to pay
that cost;

5. the relationship of the request-
ed contribution to the kind of
school or course of study
sought by the child;

6. the financial resources of both
parents;

7. the commitment to and apti-
tude of the child for the
requested education;

8. the financial resources of the
child, including assets owned
individually or held in custodi-
anship or trust;

9. the ability of the child to earn
income during the school year
or on vacation,;

10. the availability of financial aid
in the form of college grants
and loans;

11. the child’s relationship to the
paying parent,including mutual
affection and shared goals, as
well as responsiveness to
parental advice and guidance;
and

12. the relationship of the educa-
tion requested to any prior
training and to the overall long-
range goals of the child.**

The Court, in Newburgh, started
with the proposition that generally
parents are not under a duty to sup-
port a child beyond majority, and
then went on to recite the cases
that considered the issue of pay-
ment of a college education as an
element of support as a “neces-
sary”” But, in recognizing the
court’s ability to consider a contri-
bution to college, the Court also
recognized that there was:
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...a wide variety of educational insti-
tutions that provide post-secondary
education for practically everyone.
State, county and community col-
leges, as well as some private col-
leges and vocational schools provide
educational opportunities at reason-
able costs. Some parents cannot pay,
some can pay in part, and still others
can pay the entire cost of higher edu-
cation for their children. In general,
financially capable parents should
contribute to the higher education of
children who are qualified students.®

The court, in Newburgh, clearly
recognized that not every child will
receive a four-year college educa-
tion at a private institution, or that
parents will be required to pay all
costs associated with a four-year
college education at a private insti-
tution. Courts have recognized that
a parent does not have a duty to
provide support greater than they
have the ability to afford.””

The argument has been made
that the codification of the New-
burgh factors under N.J.S.A. 2A:34-
23(a), six years after the decision,
provides “an explicit statutory basis
for a support order directing a par-
ent to contribute to the education
of a child;” that this codification
effectively requires parents to pay
for their children’s college educa-
tions.”® This is a fallacy.

The statutory support provid-
ing for a child’s education (not
limited to a college education)
was first accomplished in the
1948 amendment of the statute, as
referenced above. Therefore, as
early as 1948 the courts could
have ordered parents to pay the
costs of a child’s college educa-
tion, but they often did not. It took
over 30 years for the factors enu-
merated in Newburgh to be fully
articulated, and for the issue of
contribution to college expenses
to become one that is discussed in
every case involving unemancipat-
ed children. In all that time, and
even to the present, a parent’s
financial contribution to a child’s
college education has never been

mandated, let alone payment in
full, without contribution by the
child. Despite this, practitioners
are routinely confronted with
judges or adversaries who believe
there must be a parental contribu-
tion to a child’s college education,
and, in fact, payment in full by the
parents, often without contribu-
tion by the child. That is not sup-
ported by statutory or case law in
New Jersey.

CONSTITUTIONAL LAW
CONSIDERATIONS

Then there is the following
issue: How is the interference by a
court with a parent’s decision to
determine the scope of parental
involvement in the payment of a
college education, reconciled with
the 14th Amendment of the United
States Constitution, which has long
recognized the sanctity of a par-
ent’s fundamental right to make
decisions regarding the care, cus-
tody and control of their child?*

The prohibition against overrul-
ing fit parents’ fundamental right to
make decisions regarding their chil-
dren has long been recognized by
the United States Supreme Court as
being protected by the due process
clause of the 14th Amendment.®

Those who argue that there is no
constitutional infringement on a
parent’s fundamental right to make
decisions regarding the care, cus-
tody and control of their children
when a court renders a decision
regarding a parent’s obligation to
contribute to the costs of a college
education for their child, argue that
the courts have broad discretion to
intervene and make decisions for a
child under their equitable power
and parens patriae authority.® In
fact, in Hoefers v. Jones, the court
stated that the protection afforded
parents under the United States
Constitution must yield when
weighed against the court’s parens
Dpatriae power.*”

However, the United States
Supreme Court, in Troxel v.
Granville, emphasized that,“the lib-
erty interest at issue in this case—

the interest of parents in the care,
custody, and control of their chil-
dren—is perhaps the oldest of the
fundamental liberty interests recog-
nized by this Court”® And, in
Watkins v. Nelson, the court held
that “exceptional circumstances”
permitting a court to exercise its
parvens patriae authority in over-
coming a parent’s liberty interest in
the care, custody and control of a
child “mean more than a child’s best
interests.”** These cases support the
proposition that the exercise of
parvens patriae should only occur
to prevent harm to a child, or when
that exercise is in the child’s best
interests, and does not unconstitu-
tionally infringe upon a parent’s
constitutional rights.

Despite this, there has been no
ruling by our state courts, or the
Supreme Court, regarding the con-
stitutionality of requiring a parent,
divorced or otherwise, to con-
tribute to the expenses of a college
education for their children. In fact,
the New Jersey Supreme Court
specifically declined to address the
issue in Gac v. Gac.® Therefore, the
issue of whether it is constitutional
for a court to make decisions
regarding a parent’s obligation to
contribute to the costs of a child’s
college education remains undecid-
ed.® In light of the Court’s refusal
to address the issue in Gac, it is
clear that a decision on this issue
will not occur unless it is the only
issue before the Court within this
context. Until then, attorneys
should continue to raise this issue,
as it is one that calls out for a rea-
soned decision.

CONCLUSION

It is the responsibility of the
attorney to advocate strenuously
against the presumption that both
parents must contribute to all or
part of their child’s college or other
post-secondary education expenses,
and require the court to render a
decision based upon the facts and
the law. Critically, we must cautious-
ly craft the language and provisions
recited in settlement agreements
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relating to the issue of the contribu-
tion toward college expenses.

Some issues may require varying
treatments. For example, is the child
a teenager, or four or five years old
when the divorce occurs? Should
the parents be committed to col-
lege expenses for children who are
four or five years old? If the parents
are committed, what safeguards
should be in place in the event of a
change in circumstances (i.e., loss
of a job, disability, retirement, remar-
riage, additional children etc.)?
What do the parties really intend?
‘What assumptions, if any, are they
making in reaching their decision?
Do they intend to pay for all of their
child’s college education? If, yes, is
this regardless of a change in cir-
cumstances? Should money be set
aside now? Do they intend for the
child to have some responsibility to
contribute toward their college
expenses? If so, what should the
child’s responsibility be? These are
some of the issues that must be
carefully considered and reflected
in the parties’ settlement agree-
ment. Once the clients have signed
a settlement agreement, and com-
mitted themselves to a course of
action (Z.e., agreeing to make a con-
tribution at all), it is very difficult, if
not almost impossible, to modify or
retract that commitment later.

The recent unreported decision
of Miccinilli v. Collins,” under-
scores the need for careful discus-
sions with clients and drafting. In
Miccinilli, the court, in upholding
the trial court’s decision not to con-
sider the Newburgh factors when
evaluating the parties’ contribution
to college expenses, stated:

We reject defendant’s view that the
judge erred by not considering the
twelve-factor test set forth in New-
burgh. While Newburgh may factor
into a determination of whether a par-
ent should contribute to college, they
do not appear to be in dispute here,
and as to the quantum of such contri-
bution, those issues have been
resolved by the parties in the PSA. In
determining the issues here, we hear-

ken back to the bedrock principle that
"[t]he basic contractual nature of mat-
rimonial agreements has long been
recognized[,]" Pacifico v. Pacifico, 190
N.J. 258, 265 (2007)(citing Harrington
v. Harrington, 281 N.J. Super. 39, 46
(App. Div. 1995)), and “courts should
enforce contracts as the parties
intended.” /d. at 266. We find no error
in the judge’s not specifically address-
ing the Newburgh factors.*®

Thus, if the parties have already
agreed to contribute to their chil-
dren’s college expenses in their set-
tlement agreement, the court may
not have to consider the Newburgh
factors in making a determination
regarding whether they contribute
at all, or the amount to be con-
tributed, unless the parties’ settle-
ment agreement sets forth how
those determinations are to be
made. In other words, parties would
do well to guide the court in how a
determination on contribution to
college expenses is to be made, if
unresolved at the time of the
divorce, by providing in their settle-
ment agreement, for example, that
any determination on college con-
tribution is to be made in accor-
dance with the Newburgh® factors.
Otherwise, they risk exposing
themselves to unintended, poten-
tially expensive, consequences
regarding their contribution to a
child’s college expenses in the
future. m
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College Contribution

Theory, Law, and Practice

by Charles M. Rand and Amy Sara Cores

ith limited excep-

tions, most of family

law is a grey area.

Very few controver-
sies result in a clear winner or
loser. This is especially true of col-
lege contribution. Derived primari-
ly from common law, generally
each college case only addresses
but one issue to be analyzed by the
court in determining the parties’
respective obligations to con-
tribute to college expenses. Other
than Newburgh, the case law pro-
vides limited guidance with
respect to the proofs needed to
make a successful application to
the court. New Jersey is among
only 24' other states in which the
courts can compel parents to con-
tribute to college expenses for chil-
dren of divorced families.

This article provides an
overview of both the historical
jurisprudence and the current sta-
tus of the law.? Particularly, the
authors provide an overview of the
current case law that enhances the
factors set forth in Newburgh v.
Arrigo® and illustrate the manner in
which these types of applications
should be presented.

There remains a question as to
whether every postjudgment
motion seeking college contribu-
tion requires a plenary hearing. The
authors suggest that a plenary hear-
ing may not be necessary in many
cases.Indeed, if the court is provid-
ed with sufficient detailed informa-
tion a decision can be made with-
out compelling the parties to incur
the costs associated with postjudg-
ment discovery and a hearing.

The authors note the following:
Although throughout this article the
authors generally refer to this oblig-
ation arising from a divorce or chil-
dren of a marriage, the obligation is
extended to parents under appro-
priate circumstances. However, we
await the final say from the Supreme
Court as to the constitutionality as

expanded the definition of child
support to include those items that
are deemed necessary to permit a
child to truly become emancipat-
ed. “When a child moves beyond
the sphere of influence and
responsibility exercised by a parent
and obtains an independent status
on his or her own, generally he or

Our statutory scheme does not create a specific
obligation on behalf of parents to contribute to the
college expenses of their child(ren)....However, the
courts in the past 40 years have expanded the definition
of child support to include those items that are deemed
necessary to permit a child to truly become emancipated.

to the extension (or lack thereof) of
this obligation to parents in an
intact family, a question the Court
has not addressed up to this point.
The authors further refer to college
education and post-secondary edu-
cation interchangeably, as the oblig-
ation to contribute to a trade school
or even professional school may be
imposed by the courts.

THE HISTORY AND
BACKGROUND OF COLLEGE
CONTRIBUTION

Our statutory scheme does not
create a specific obligation on
behalf of parents to contribute to
the college expenses of their
child(ren). Indeed, this concept is
relatively youthful in the jurispru-
dence of this state. However, the
courts in the past 40 years have

she will be deemed emancipated.”
When a child’s aptitude, coupled
with each parent’s financial ability
converge, post-secondary educa-
tion will be deemed by the courts
to be a prerequisite for the contin-
uation of support by way of college
contribution.

The concept of parents con-
tributing to the post-secondary edu-
cational expenses of children has
evolved over the past 110 years. Ini-
tially, the courts rejected these
claims. However, by the mid-1900s
the courts were more receptive.
Indeed, as society in general
evolved and post-secondary educa-
tion became more commonplace,
the courts responded accordingly.
However, it was not until the 1980s
that trial court judges and practi-
tioners received clear guidance by
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way of a list of factors to consider in
such applications.

In Straver, the request made for
the continuation of support pay-
ments for a child under the age of
21, did not include a request for
post-secondary education. Howev-
er, the court cited to the case of
Streitwolf in noting that there was
no requirement under the laws of
this state to compel a parent to con-
tribute to college. “It seems to be
the established law of New Jersey
that a father is under no duty to pro-
vide a college education for a son or
daughter, and this regardless of his
financial capacity”®

The matter of Strietwolf involves
a series of four reported decisions
from 1898 through 1900. A careful
consideration of this case is essen-
tial to understanding the basis, as
this case appears to be the genesis
of the modern jurisprudence. The
Strietwolfs’ son was of a “wayward
and uncontrollable disposition.””
However, the young man seemed to
thrive after taking a position as a
clerk and his subsequent matricula-
tion in law school. Upon applica-
tion, the chancery court had
ordered the husband to pay to the
wife an additional sum of pendente
lite support so that she could pay
the son’s tuition. At the time, it was
an additional $75 per semester.
However, Mr. Strietwolf was strong-
ly opposed to his son’s attendance
at the law school and wanted him
“to do something practical.”®

The vice chancellor held,

...it is a case where the court ought
to order alimony to include the
expense of the boy's education in the
direction in which he seems to have

neither counsel has been able to
assist me with any case on that sub-
ject. And at present | cannot see
where the line can be drawn short of
legal majority. The boy is making his
home with his mother. She is giving
him food and raiment. He is studying
faithfully, and submitting himself to
the discipline of the law school. It is
apparently the first real success that
the boy has made in self-government;
and | think that, under all the circum-
stances, this order ought to be made.
| make it with great hesitation as to
the power of the court. On the merits
| think it ought to be made; and | will
therefore make an order that the
money be paid.’

However, the appeals court dis-
agreed and held that Mr. Strietwolf
ought not be compelled to con-
tribute to the professional school
costs of the parties’ son. Specifically,
the court felt that the chancellor
had improperly extended the
court’s authority to enter a pen-
dente lite order for the support of
the wife including such an expense.
In short, it was improper to
increase the amount of pendente
lite alimony to be paid to the wife
in order to permit her to pay for the
education of the son. The higher
court noted that the father ought
not be compelled to contribute to
the grown-up son’s ambitions."

The issue lay fallow for over 50
years, until addressed in the Coben'
case, where the court noted:

Ordinarily, the obligation of the par-
ent to support ends when the child
reaches full age, although it might
continue indefinitely if the child were
crippled or unable to support himself.

attaining age 21, the duty of the par-
ents under the statute likewise termi-
nates while the child is still a minor.
On the other hand, in a family where
a College education would seem nor-
mal, and where the child shows
scholastic aptitude and one or other
of the parents is well able financially
to pay the expense of such an educa-
tion, we have no doubt the Court
could order the payment. See, howev-
er, Streitwolf v. Streitwolf, 58 N.J. Eq.
570,43 A. 904, 45 L.R.A. 842 (E. & A.
1899); Ziesel v. Ziesel, 93 N.J. Eq. 153,
115 A. 435, 18 A.LR. 896 (E. & A.
1921). The responsibility of father and
mother is equal except as the circum-
stances of the particular case cast on
one or the other the greater burden.
Said Vice Chancellor Pitney, ‘Upon
general principles, | am unable to per-
ceive any difference between the par-
ents, as to their duty of support of
their child. Each is equally responsi-
ble for the existence of the child, and
easy by natural instinct, feels the
duty, as well as the desire, to protect
and nourish their common offspring.’
Alling v. Alling, 52 N.J. Eq. 92, 97, 27
A. 655, 657 (1893). Our statutes at
the present time cast no greater
responsibility on one parent than on
the other. This is true not only of the
section of the divorce act, which is
the basis of the present proceeding,
R.S. 2:50-37, N.JS.A., but also of the
act concerning minors, R.S. 9:2-4,
N.J.S.A., and the pertinent provisions
of the Poor Law, the Disorderly Per-
sons Act and Crimes Act. R.S. 44:1-
140; 2:204-1, and 2:121-2, N.JSA.
‘The circumstances of the parties and
the nature of the case’ determine
what should be ordered."

In part relying on the statutory

taken a bent. And the only question is
as to his age. Is there any time fixed
by the authorities beyond which the
court will not order money paid for
education against a father? | recollect
of no such rule at all. I have not had
an opportunity to look into the cases
on the subject, and | hoped that coun-
sel would have assisted me in that
respect, since the matter was stirred
on Wednesday last, as requested, but

In many cases, the obligation termi-
nates when the child is around 18
years. Amos v. Amos, 4 N.J. Eq. 171
(Pennington, C., 1842); Snover v.
Snover, 13 N.J. Eq. 261 (Green, C.,
1861); 1 Blacks.Com. 449. It is proba-
bly safe to say that when the family
situation is such that, had there been
no divorce or separation, the child
would have gone to work and
become  self-supporting  before

imperative that courts have the
authority to order maintenance for
a child, as it is reasonably based on
the circumstances of the case, the
Coben court ordered the father to
continue to make support pay-
ments, as well as contribute to the
child’s expenses by way of bi-annu-
al gifts.” Interestingly, the child was
not yet of the age of majority and
the precise issue of post-secondary
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education was not directly raised in
the Coben case. Yet, this dicta
would subsequently form the basis
for the parental obligation to con-
tribute to college.

In the next 30 years leading up
to the court’s decision in New-
burgh,we find a rich jurisprudence
addressing the issue of college con-
tribution directly and indirectly.
Moreover, we find evidence of pri-
vate agreements by the parties to
contribute to college expenses of
children incident to divorce pro-
ceedings." As well as the courts
encouraging such agreements to be
entered into when the circum-
stances of the case permit."”

The case of Jonitz provides not
only the legal basis for future court-
imposed obligations to provide for
the payment of college expenses,
but also the most colorful array of
commentary on the state of the par-
ties’ union.' It is noted that the
impressions of the court sometime
pre-determine the outcome in a
given matter. The court noted that
when incensed Dr. Jonitz’s eyes
blaze with anger.Yet the marital dis-
cord sprinkled over a span of a
dozen years was perhaps primarily
prompted by the neither decorous
nor platonic social companionships
of Dr. Jonitz. Once these suspicions
were confirmed by Mrs. Jonitz, the
marriage “became progressively
frosty with only a few periodical
thaws from the warmth of the doc-
tor’s professed repentance and his
wife’s tentative forgiveness.””” The
primary focus of the court’s analysis
on appeal was to the cause of action.

The court, however, considered
the issue of the continued support
for the parties’ eldest son. The par-
ties’ son, Robert, was over 18 years
of age, but about to attend college.
The trial court had denied the wife’s
request that the husband contribute
financially to this expense. The
appellate court opined,

We are not aware of any decisional or
statutory law now prevailing that
absolutely inhibits the exercise of the
power of the court to provide for the

custody and maintenance of a minor
child who has arrived at the age of 18.
We have no doubt of the power of the
court to make such provisions where
the circumstances warrant until the
unemancipated minor has at least
reached the age of 21. The exercise of
the judicial authority is governed by
the circumstances of the parties and
the nature of the individual case. Vide,
R.S. 2:50-39, as amended L.1948, c.
320; N.JS. 2A:34-24, N.JSA.

In the next 30 years
leading up to the court’s
decision in Newburgh, we
find a rich jurisprudence
addressing the issue of
college contribution
directly and indirectly.
Moreover, we find evidence
of private agreements by
the parties to contribute to
college expenses of
children incident to divorce
proceedings.

Likewise the propriety of an
allowance for the education of a minor
child is guided Inter alia by the circum-
stances of the parties and the nature of
the individual case. Basically it is indu-
bitable that a common school educa-
tion has for centuries been regarded as
a necessary to which a child is entitled
at the expense of the parent. Indeed it
is a parental obligation which Black-
stone characterized as one of supreme
importance to the family life and to
society in general. Solon excused the
children of Athens from supporting
their parents if the latter had neglected
to give them early training. We now
have our compulsory education laws.
R.S. 18:14-14, 39, 40, N.JS.A.; Knox v.
O’Brien, 7 N.J. Super. 608, 72 A.2d 389
(Cty.Ct.1950)."

Although the court did not
adopt the contention that it was
without power to compel a parent
to provide a child with a college or
vocational education, the court did
not find that the facts presented jus-
tified same."” However, the court
ordered that the father make child
support payments for the eldest
son. Therefore, the Jonitz case
established the judicial precedent,
subsequently followed by many
courts, compelling a parent to pro-
vide support for a child who has
reached the age of majority, but is
attending an institute of higher edu-
cation, without directly compelling
the payor of support to contribute
to the expenses of the education.

In 1968, Nebel* a case of first
impression, irrefutably established
the court’s authority to compel a
parent to contribute to the college
expenses of their children incident
to a divorce proceeding. However,
the court limited the father’s contri-
bution to the cost of attendance at a
state school, specifically Rutgers.* In
Nebel, the parties disputed the exis-
tence of an agreement at the time of
the divorce that the father would
contribute to college. The judgment
was silent on the issue. Upon motion
by the mother for contribution to
college, the trial court ordered the
father to pay one-half of the cost of
college, subject to the submission of
briefs by the parties. Specifically, the
court sought to determine whether
there was an absolute bar under the
laws of New Jersey to compel a par-
ent to pay for college.

The court reviewed the evolu-
tion of cases from Streitwolf to
Jonitz. The court noted,“I am of the
opinion that there can be no valid
legal distinction between ordering
defendant to pay college expenses
directly and ordering him to do so
indirectly under the guise of
increased support.”** The court
found that the reasoning in Streit-
wolf no longer applied due to the
“[tlremendous changes [that] have
occurred in our educational needs
and patterns since 1899.%* The
court further relied on the dicta in
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Jonitz and Coben in determining
that the court indeed had the
authority to order a parent to con-
tribute to the costs of college. As
noted, the court limited the contri-
bution to the equivalent cost of the
child’s matriculation at Rutgers.
However, the court ordered the
father to pay the equivalent of the
entire cost of Rutgers, or what
amounted to half of the actual cost
of college for the Nebels’ child.*

A series of cases address whether
the court continues to have the abil-
ity to order a parent to contribute
financially to the support of a child
who has attained the age of majority.

In Hoowver,” the court recited
the evolution of the public policy
adopted by the courts of this state.

A.2d 175, 38 A. L.R.2d 1440 (1953);
Cohen v. Cohen, supra, 6 NLJ. Super.,
at p. 30, 69 A.2d 752. Beyond this

the second semester of tuition. In
doing so, the Court provided the
following analysis:

A substantial change has taken place
in our concept of the specific stage of
education which is regarded as a
‘necessary,’ to which a child is enti-
tled at the expense of the parent.
Certainly, the old rule limited the
obligation to a ‘common public
school and high school education.’
Ziesel v. Ziesel, 93 N.J. Eq. 153, 115 A.
435, 18 A.LR. 896 (E. & A. 1921).
However, restrictive common law
concepts of support, a reflection of
then existing judicial and social poli-
cies, have given way to enlargement
by statute and modern judicial deci-
sion. See Jonitz v. Jonitz, supra, 25
N.J. Super.,, at p. 553, 96 A.2d 782;
Daly v. Daly, supra, 21 N.J. at p. 610,
123 A.2d 3; Bonanno v. Bonanno, 4
N.J. 268, 72 A.2d 318 (1950). Consis-
tent with such advances is the real-
ization that age alone is not the
determinative factor in evaluating an
obligation to support. With specific
reference to age 18, precedents sug-
gest an unemancipated infant does
not necessarily reach maturity at that
point but rather 'becomes a sui
generis person and therefore no
longer a child’ at age 21. Johonson v.
State, 18 N.J. 433, 114 A.2d 1 (1955),
certiorari denied 350 U.S. 942, 76 S.
Ct.318, 100 L. Ed. 822 (1956); Leith v.
Horgan, 24 N.J. Super. 516, 517-518,
95 A.2d 15 (App. Div.1953), reversed
on other ground, 13 N.J. 467, 100

perhaps equally formalistic approach,
it is the totality of the facts and cir-
cumstances in each particular case
which determines whether a child 18
or over is still properly the subject of
a parental obligation to support...”

The child in Hoover was a
straight-A high school student, who
had been accepted into a private
college. The mother sought the con-
tinuation of the father’s child sup-
port obligation only and not addi-
tional contribution to college. The
father objected to the continuation
of support based on the fact that
the child was attending a more
expensive school than a state col-
lege. The court ordered the contin-
uation of support, as well as an
increase in support for all of the
unemancipated children. The court
noted the cost of school was irrele-
vant, since separate contribution
for college was not sought.

Hoover was decided on the
heels of Nebel. Indeed, the court
notes that the parties argued differ-
ent interpretations of the Nebel
decision. The issue being jurisdic-
tional in nature since the Juvenile
and Domestic Relations Court
heard the Hoover case and Nebel
was decided in the Chancery Divi-
sion of the superior court.

The Supreme Court intervened
in the matter of Kalaf.* The parties
separated after the oldest son com-
menced matriculation at a private
college. The father had paid for the
first semester of tuition, room, and
board, but refused to pay for college
expenses after the parties’ separa-
tion. The trial court ordered the
father to pay $25 per week in sup-
port and failed to provide for the
payment of the college expenses.
After the Appellate Division
affirmed: the Supreme Court unani-
mously reversed. The Supreme
Court ordered the father to pay 100
percent of college expenses going
forward and to reimburse the wife
for the loan and interest to cover

[The trial court] reasoned that James
should work during the summers and
that he could avail himself of student
loans to complete his college educa-
tion. While we agree that James should
work during his vacation periods, we
cannot agree that he should be com-
pelled to take out loans if he wishes to
complete college. He has demonstrat-
ed scholastic aptitude necessary for
college admission and, we can assume,
that had it not been for his parents’
separation, tuition would have been
provided by the defendant without dis-
pute as would be expected of someone
of his means. The $25 a week provided

by the trial judge is unrealistic and falls
woefully short of what is needed for a
college education today.”®

The Court further approved of
those cases that provide for the
inclusion of college expenses in a
child support analysis.”

In Schumm, the court held that
child support can and should con-
tinue for a child over the age of 18
who is attending college.*® The par-
ties were divorced in 1963. Their
agreement provided that the hus-
band would pay $25 per week in
support for the two children. In
1972, the child at issue turned 18,
graduated high school, and matricu-
lated at a local college. The father
ceased making support payments
for the child.The mother applied to
the court for the fixation of arrears
and continuation of support, pend-
ing the child’s graduation from col-
lege. The court focused on several
factors in ordering the continued
child support payments. The court
noted that the father was not being
asked to contribute to college. The
child worked in the summer to
assist with the cost of college, he
continued to reside with his moth-
er, and the child showed an apti-
tude for college.The court held that
under these circumstances it was
equitable to continue the support
provision.’!
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Leading up to Newburgh, the
aforesaid appears to be the trend
adopted by the courts. If a child
has reached the age of majority,
but has shown the aptitude for a
college education (and actually
attends college), then child sup-
port will continue.

In 1982, the Supreme Court
decided Newburgh. Interestingly,
the case arose from a dispute about
the distribution of the proceeds of a
settlement of a claim for the wrong-
ful death. Mr. Newburgh’s widow
and son of a prior marriage were
the claimants. The son contended
that the divorce between his
father’s widow and her first hus-
band was invalid and thus she was
not entitled to her distributive
share of the estate, to wit, the pro-
ceeds of the wrongful death action.
The Supreme Court held that the
son had failed to overcome the pre-
sumptive validity of the widow’s
prior divorce and of her marriage to
Mr. Newburgh. However, the case
was remanded for reconsideration
of the distributive shares of the
estate, after agreeing with the
appellate panel’s conclusion that a
factual issue existed as to whether
the son had a right to financial sup-
port after attaining the age of 18.%

The Court reviewed the evolu-
tion of the law of the state and the
current trend in post-secondary
education. Not only did the Court
find that financially capable parents
should be compelled to contribute
to the higher education of qualified
students, but the Court further
opined that “parental responsibility
includes the duty to assure children
of a college and even of a postgrad-
uate education such as law school.”*

The Court set forth the factors to
be considered in analyzing such a
request,

In evaluating the claim for contribu-
tion toward the cost of higher educa-
tion, courts should consider all rele-
vant factors, including (1) whether
the parent, if still living with the child,
would have contributed toward the
costs of the requested higher educa-

tion; (2) the effect of the background,
values and goals of the parent on the
reasonableness of the expectation of
the child for higher education; (3) the
amount of the contribution sought by
the child for the cost of higher educa-
tion; (4) the ability of the parent to
pay that cost; (5) the relationship of
the requested contribution to the
kind of school or course of study
sought by the child; (6) the financial
resources of both parents; (7) the
commitment to and aptitude of the

to be particularly encouraged® A
settlement agreement between
spouses is enforceable if it is com-
pletely voluntary, fair and equi-
table.* It is, therefore, only subject
to amendment by the court when
changed circumstances make its
enforcement inequitable.?”
Therefore, if the parties’ agree-
ment sets forth with particularity
the terms of parental contribution,
then the court need look no fur-
ther then the plain language of the

A settlement agreement between spouses is enforceable
if it is completely voluntary, fair and equitable. It is,
therefore, only subject to amendment by the court when
changed circumstances make its enforcement inequitable.

child for the requested education; (8)
the financial resources of the child,
including assets owned individually
or held in custodianship or trust; (9)
the ability of the child to earn income
during the school year or on vacation;
(10) the availability of financial aid in
the form of college grants and loans;
(11) the child's relationship to the
paying parent, including mutual
affection and shared goals as well as
responsiveness to parental advice
and guidance; and (12) the relation-
ship of the education requested to
any prior training and to the overall
long-range goals of the child.*

Thus, Newburgh established the
precedent for compelling a parent
to contribute to the costs of higher
education. It also provided us with
a comprehensive list of factors to
be considered in these cases.

THE NEWBURGH FACTORS AND
MAKING THE CASE

It is well-settled that the parties
may agree by way of settlement
agreement or consent order to a
fixed arrangement for the payment
of college expenses. Indeed, in the
matrimonial arena settlements are

agreement. For example, if the par-
ties agree to equally share in the
cost of college for the child, then
there is little need for judicial inter-
vention other than to enforce the
agreement. However, if the agree-
ment is silent, there is no agree-
ment in effect at the time the issue
is presented to the court, or if the
agreement simply defers to the
Newburgh case, then the court
must conduct an independent
analysis of the Newburgh factors.
Alternatively, the parties’ agree-
ment may contain the infamous
phrase “based on the parties’
respective ability to pay”This seem-
ingly innocuous phrase may ulti-
mately catapult the parties into
costly post-judgment discovery.

Since Newburgh, the courts have
provided guidance with respect to
the timing and issues to be
addressed in college contribution
cases. The following analysis of the
case law addresses both the jurispru-
dence, as well as the authors’ sugges-
tions as to the evidence that should
be presented.

Timing and Standing
An application for contribution
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to college expenses must be made
prior to, or at the time the child
starts college.*® In Gac, the noncus-
todial parent was not consulted
prior to the selection of a college or
the expenses being incurred.
Indeed, the custodial parent sought
reimbursement after the child had
graduated from college. The
Supreme Court held that at a mini-
mum, the noncustodial parent must
have notice prior to the expenses
being incurred.

The right to college contribution
from parents is the right of the
child, just as the right of child sup-
port is the right of the child. These
rights cannot be waived by a par-
ent.” “The custodial parent brings
the action on behalf of the child
and not in his or her own right. For
this reason and because of the
State’s parens patriae interest in
assuring a proper level of support
for all children, the right to child
support cannot be waived by the
custodial parent”*

A child has standing to enforce
the parental obligation to con-
tribute to college.” In Jobnson v.
Bradbury, the court opined that
the college contribution

...is enforceable not only at the
instance of a custodial parent against
a non-custodial parent, but at the
child’s instance as well. Enforcement
of the right by the child is not neces-
sarily defeated by the fact that she
has reached the age of majority.
While it is true, as a general proposi-
tion, that parents are not under a
duty to support children after majori-
ty, even then, “in appropriate circum-
stances, the privilege of parenthood
carries with it the duty to assure a
necessary education for children.®

In White,” the parties’ son was
deemed emancipated when he
enlisted in the Navy. After complet-
ing his service, he sought to inter-
vene in the postjudgment proceed-
ings to be deemed unemancipated
and have his parents contribute to
his educational expenses. The trial
court permitted the son to inter-

vene in the action, finding that
because he had been previously
adjudicated emancipated there was
no present party protecting his
interest. The son was entitled to
intervene and have the court fully
analyze the case pursuant to the
factors set forth in Newburgh.

Likewise, if a demand for pay-
ment by the custodial parent for
college contribution has been
made to the noncustodial parent,
the court has jurisdiction to hear
the issue as a matter of enforce-
ment (f the parties’ agreement
provides for college contribution)
or as a postjudgment application
to compel contribution under
Newburgh.

The authors are not aware of any
case in New Jersey that permits the
child of an intact family to apply to
the court for contribution from his
or her parents. The authors take no
position on such an application.

An application should be made
immediately once the college-
bound student has received accep-
tance letters and a financial aid
award. But practically, the applica-
tion should be brought to the
court no later than early April for
the fall college year that the con-
tribution is sought. Even if the col-
lege-bound student has not
received all of his or her accep-
tance letters, the custodial parent
should have the bulk of the infor-
mation necessary to submit to the
court. The courts may permit the
submission of additional informa-
tion as it becomes available and/or
necessary. For example, a child
may have been accepted to Rut-
gers as of January 15, but not
received a complete financial aid
award until much later. Once the
financial aid package is available,
that information can be presented
by way of supplemental certifica-
tion or exchanged during discov-
ery. By waiting until July or August
to submit the issue to the court,
undue pressure is placed on all
interested parties. Moreover, there
is insufficient time for discovery to
flesh out disputed issues.

Whether the Parent, If Still Living
with the Child, Would Have
Contributed Toward the Costs of
the Requested Higher Education
(Newburgh 1); The Effect of the
Background, Values and Goals of
the Parent on the Reasonableness
of the Expectation of the Child for
Higher Education (Newburgh 2)

There are many questions to be
considered. While the parties were
married did they impress upon the
children the value of a post-sec-
ondary education? Are both of the
parents college educated? Did the
parents have assistance from their
respective families to attend post-
secondary school? Did the parents
start college savings plans for the
children during the marriage?

Interestingly, there is no case law
directly on point. The authors sub-
mit that these factors as posited, are
very fact sensitive, as well as likely
to create the necessity for a plenary
hearing.

However, in making the applica-
tion to the court the practitioner
can prepare a client certification
setting forth sufficient information
for the court to consider these fac-
tors. The certification should
include the following:

1. A fully inclusive statement of
the educational background of
both parents, including all of
and the highest degrees
attained and whether the par-
ent went to public or private
school.

2. The impact on each parent’s
education, or lack of education,
on each parent’s ability to earn.

3. Any agreement (written or
oral) between the parties with
respect to college for the
child(ren) born of the mar-
riage.

4. Evidence of savings plans creat-
ed by the parents for the col-
lege education of the children;
evidence of savings plans from
other family members; pur-
chase of pre-paid college plans.
Also note when these plans
were created; how and when
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and by whom they were fund-
ed. If the accounts were estab-
lished during the marriage, the
amount should come off the
top, prior to calculating the par-
ties’ respective contributions. If
the savings occurred after the
divorce, then the monies may
be used by the savor to meet
his or her college contribution.

The Amount of Contribution
Sought by the Child for the Cost of
Higher Education (Newburgh 3);
the Relationship of the Requested
Contribution to the Kind of School
or Course of Study Sought by the
Child (Newburgh 5); the
Commitment to and Aptitude of
the Child for the Requested
Education (Newburgh 7); the
Relationship of the Education
Requested to Any Prior Training
and to the Overall Long-range
Goals of the Child (Newburgh 12)

Virtually every reputable institu-
tion of higher learning has a web-
site. On most (f not all) the cost of
attendance, including tuition, room,
board, fees, etc. is readily available.
They may also provide information
on miscellaneous or estimated
expenses, such as books, travel, etc.

A parent seeking college contri-
bution must obtain and submit to
the court a detailed list of all
expenses to be incurred during the
academic year. Even if an expense
(such as books) must be estimated,
it must be submitted to the court
along with documentation from the
institution evidencing the anticipat-
ed cost. A mere statement from the
client will not suffice.

If the child has selected a college
based on a particular program
offered by that institution, then the
reasons must be set forth. For exam-
ple, if a child wants to attend Florida
State University because they have a
musical theater program, then the
application should also include a
statement as to other schools in
New Jersey (and the surrounding
areas) that either have or do not
have such a program. The applica-
tion should analyze the benefits of

the student’s attendance at the
selected institution over the schools
not chosen. Additionally, the com-
parative cost of attendance at other
‘local’ schools should be included.

If the child participated in a spe-
cial program, such as music, sports,
or theater, evidence of the child’s
participation and aptitude should
be presented to the court. Awards,
certifications, special recognitions,
statements from coaches, instruc-
tors, administrators, etc., must be
provided if the child is seeking to
attend a school with a specialized
program or course of study in one
of these special areas.

The cost of college is not limited
to the cost of Rutgers University or
another state institution.* In Fin-
ger, the court held that when par-
ents are financially capable they
may be compelled to contribute to
the cost of a private or out-of-state
school. However, if a parent seeks
to send a child to an out-of-state
institution or private school, the
basis for same must be included in
the application to the court. Why
should the court compel a parent
to pay out-of-state tuition for a stu-
dent to obtain a general degree at
an out-of-state school that can be
obtained from an in-state school?
On the other hand, if the child is a
music prodigy, then the court may
have a basis to compel a parent to
contribute to the cost of a college
specializing in music studies. While
we may not generally see these
extremes, the point is clear that
there should be a sound basis upon
which to seek contribution, based
on the aptitude, skills, grades, or
other special needs of a particular
child.

If the child has a strong desire to
be a tattoo artist, then it is a more
difficult case to make to compel a
noncustodial parent to contribute
to the cost of a four-year college
education. However, if the student
proposes a course of study at an art
school, or even an apprenticeship
at L.A. Ink, then it can be said that
the relationship between the pro-
posed course of study correlates to

the long-range goals of the student.

On the other hand, if a child has
studied music for several years and
seeks to pursue a career in the
music industry, then it may be more
appropriate to investigate a school
that has a well-developed program.
Although many colleges may offer a
degree in music, not all music
degrees are equal. Thus if the stu-
dent is accepted to a non-specialty
college and a college that special-
izes in music and intends to pursue
a career as a music teacher, then the
non-specialty college would pro-
vide a sufficient education. If the
student aspires to perform with the
Boston Pops, then the specialty col-
lege may be more appropriate.

Yet the analysis must be ground-
ed in the recognition of the realistic
factual circumstances. If a student
receives Cs and Ds throughout high
school it may not be reasonable to
suggest that a parent should con-
tribute to the cost of a four-year col-
lege initially. Indeed, such a student
may not necessarily be suited to
pursue a traditional college educa-
tion. In such a circumstance, trade
or technical schools may be more
appropriate.

In short, the purpose of this
analysis is to ensure that the educa-
tional pursuits are properly tailored
to suit the goals of the student, not
merely to provide a student an addi-
tional four years of support from
his or her parents to ‘find’ him or
herself. It is part and parcel of the
jurisprudence that the continuation
of support (be it as child support
and/or college contribution) is
predicated on a student having the
aptitude to excel in the program of
study for which contribution is
sought. A threshold question is
whether the student is even enti-
tled to parental contribution. It is
only through this critical analysis
under Newburgh 5,7, and 12, that
the court can properly determine
whether the totality of the circum-
stances even warrant parental con-
tribution to college.

The application should include a
list of all of the colleges to which

24




31 NJFL 25

the student applied. In addition, the
following information should be
indicated for each institution:

1. Name, location, and cost of the
school (actual or anticipated)
to include tuition, room, board,
fees, books, travel to and from
school, and any other informa-
tion available;

2. Reasons for applying to that
particular college;

3. The degree program that the
child intends to pursue, noting
the concerns set forth herein-
above;

4. Special programs available at
each school that are suited to
any special circumstances of
the child;

5. SAT scores, ACT scores, or SAT
II, AP exam scores, a high
school  transcript and/or
grades, high school credentials;

The Financial Resources of the
Child, Including Assets Owned
Individually or Held in
Custodianship or Trust; the Ability
of the Child to Earn Income During
the School Year or During
Vacation; the Availability of
Financial Aid in the Form of
College Grants and Loans
(Newburgh 8, 9, 10)

Are there any assets or savings by
the child or held for the child’s bene-
fit? A copy of trust, bank account, and
529 plan statements should be provid-
ed. A statement of any savings bonds
held in the name of the child, as well
as the actual value (as opposed to face
value) should be included. If there is a
Uniform Gifts to Minors Act (UGMA)
account, the movant must provide a
recent statement.

In Tretola v. Tretola,” the court
held that the noncustodial parent is
entitled to information about any
income earned by the child. The child
was accepted to Rutgers University,
but chose to attend community col-
lege with the intention of transferring
to Rutgers later. After his first year in
college, he began working 35 hours a
week while attending college full-
time, taking 12 credit hours per

semester. However, the child contin-
ued to reside at his mother’s resi-
dence and commute to school.

The implication of Tretola is
that if the child earns an income, it
may constitute a substantial change
in circumstances warranting a
modification of child support. The
case further notes that once the
prima facie showing is made the
court must then analyze the statu-
tory factors set forth in N.J.S.A.
2A:34-23 to determine the impact
of the child’s earnings on the
amount of child support and or col-
lege contribution to be paid. In
short, Tretola suggests that discov-
ery and a plenary hearing may be
necessary in such cases. Therefore,
documentation of earnings, such as
most recent pay stubs,W-2, and fed-
eral and state income tax returns (if
any) should be provided.

The authors suggest that if the
child has worked during the sum-
mer while in high school the evi-
dence of the child’s income should
also be provided. This is the most
recent indication of the amount of
money that the child could earn
during the summer break from
school. The court need not neces-
sarily deduct this amount directly
from the amount of contribution to
be made by the parents. The court
can consider the child’s ability to
earn income while in, prior to
and/or during school.

There is a difference between a
child’s ability to work during the
first year, as opposed to later years.
It is suggested that a first-year col-
lege student should not be com-
pelled to work during the academic
year, whereas an upperclassman
may be more settled in the college
environment and capable of manag-
ing a full-time course load and part-
time employment. Also, one must
consider the degree program of the
student. A theater or music student,
who has requirements above and
beyond attending lectures and
studying for exams, is less capable
of part-time employment.

On the other hand if a child
received a personal injury award set-

tlement, these monies need not be
disclosed or considered in determin-
ing the parent’s obligation toward
contributing to college expenses.
In Moebring,the court held that per-
sonal injury settlements are intend-
ed to compensate the child for pain
and suffering and are not anticipated
nor relied on when planning finan-
cially for the child’s future. There-
fore, the child should not be
required to dissipate the funds when
the parents are financially capable of
contributing to college expenses.

However, financial aid packages,
the availability of private loans and
scholarships, and other forms of
financial assistance are essential to
the analysis. A student aid report
(SAR) must be provided to the
court upon receipt. The free appli-
cation for student aid or FAFSA is
less important to the analysis. The
SAR lists the answers to the ques-
tions from the FAFSA and provides
the expected family contribution
(EFC).This is the important number
for the purposes of educational
institutions making financial aid
awards. This number is essentially
deducted from the anticipated cost
of attendance and the financial aid
award seeks to bridge the gap.
Indeed, the EFC in conjunction
with the financial aid award letter
from the school provides the most
guidance to the court in determin-
ing the total amount of contribu-
tion to be provided by the parents.

After the school receives the
SAR, a financial aid package will
generally be sent to the student.
This will include the availability of
loans, scholarships award, grants,
and/or work study. The availability
of parent loans, private grants and
scholarships, and private loans will
generally not appear on the finan-
cial aid award letter.

The Child’s Relationship to the
Paying Parent, Including Mutual
Affection and Shared Goals, as Well
as Responsiveness to Parental
Advice and Guidance (Newburgh 11)
The case of Moss v. Nedas"
specifically addresses the necessity
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of parental involvement in the edu-
cational decision. Although the
issue was presented in the Gac
case, the Supreme Court elected
not to deal with this specific issue,
thus continuing this as a rather
murky factor to be analyzed by the
courts. Many questions can arise at
this juncture.

What if a father abandoned the
family and moved on to start a new
family? Does that automatically
result in the inference that he was
the cause of the breakdown in a
parent child relationship? Does that
then naturally lead to absolution
from an obligation to contribute to
a college education for a child?

What if the custodial parent
alienated a child from the noncus-
todial parent? What happens upon
reaching the age of majority and
being college-bound, the child
reaches out to the noncustodial par-
ent and subsequently seeks contri-
bution for college?

‘What if the noncustodial parent
worked his or her way through col-
lege without assistance from his or
her family? Was it always the inten-
tion of the noncustodial parent that
the children would do the same?

‘What if the noncustodial parent
has indicated over the years that he
or she would only pay for commu-
nity college? The child then elects
to attend a full four-year institution,
such as Monmouth University.
Should the parental contribution be
capped at the equivalent cost of
community college?

In short, this Newburgh factor
presents ‘what ifs’There are simply
few answers to these questions.
Indeed, the Moss case specifically
dealt with the question of a custo-
dial parent failing to communicate
with the noncustodial parent with
regard to the transfer from one
educational institution to another,
after a plenary hearing had been
held.® The court relieved Mr. Moss
of any court-ordered obligation to
contribute to college. The trial
court noted that the father was
being treated as a wallet, rather
than being given the opportunity

to participate in the decision-mak-
ing process of school selection.
The trial court had entered an
order clearly compelling the moth-
er to provide information to the
father and discuss all aspects of
college attendance with him. She
not only failed to do so, but con-
tinued to make unilateral decisions
for the parties’ daughter.The appel-
late panel in affirming the decision
of the trial court found, “Such
obstructive conduct as is evi-
denced in this record militates
strongly in favor of the Family
Part’s determination, and we find
no basis for intervention.”*

The practitioner representing
the custodial parent should advise
his or her clients to fully communi-
cate with the noncustodial parent
during the college selection
process. In the event that there is a
substantial breakdown in communi-
cation, the facts and circumstances
of same must be presented to the
court in the application seeking col-
lege contribution.

The Ability of the Parent to Pay the
Cost (Newburgh 4) and the
Financial Resources of Both Parents
(Newburgh 6)

A common error in considering
these two factors is to simply look at
the income of the parties. The abili-
ty of the parties to contribute to col-
lege expenses is based on more than
just the current stream of income. In
order to determine ‘ability to pay’
we should not only consider
income, but also liquid (or non)
assets, savings for college, the ability
to borrow, and each parents expens-
es relative to his or her income.

We obtain this information first
and foremost from a fully complet-
ed case information statement
including a full disclosure of assets
and liabilities, the most recent W-2
or 1099 and current and complete
federal and state income tax
returns with all schedules. Quite
possibly, a self-employed litigant
should supply business returns, or
evidence of an interest in a closely
held corporation. In short, it is

essential to provide the court with
a full disclosure of all income
sources and assets, as well as a full
statement of all liabilities.

A parent’s ability to contribute
should include a thorough analysis
of gross and net income, assets and
ability to borrow. The parents may
have disproportionate incomes, yet
the lower income-earning parent
may have a greater ability to pay.
This result can occur when one of
parents is remarried.

The case of Hudson provides
that,

A court may consider a current
spouse’s income to the extent that it
provides a fiscal basis for meeting
current living expenses or long-term
financial obligations which, absent
such income, would be borne by a
parent individually.”

The remarried parent can submit
this information to the court in
camera for review.”!

The basis for the Hudson deci-
sion is that the parent is receiving a
benefit from the new spouse, in
that his or her needs are decreased.
This frees up additional income by
the remarried parent to be applied
toward college expenses. For liti-
gants who are remarried, this is an
important consideration and should
always be brought to the attention
of the court.

Ability to pay encompasses not
just earnings, but a parent’s ability
to encumber assets, liquidate assets,
and/or obtain traditional loans. For
example, one parent may have sub-
stantial equity in his or her resi-
dence, but be unable to borrow
against it due to his or her income.
The other parent may have a higher
income and the ability to obtain
loans, through the various govern-
ment programs. Combined, the par-
ents can afford to make the month-
ly payments on such loans. There
are remedies available that may
require creative solutions to be
fashioned by the court and counsel
to achieve the goal of allowing a
worthy student to attend the appro-
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priate college with fair contribution
by both parents.

OTHER CONSIDERATIONS
Child Support

It is axiomatic that child support
must be adjusted when a child
attends college and the payor of
child support is compelled to con-
tribute to college. The child support
guidelines do not apply to children
over the age of 18, although “the
child support guidelines may be
applied in the court’s discretion to
support for student over 18 years of
age who commutes to college.”>*
Moreover,Appendix IX-A paragraph
18 provides that,“Primary consider-
ation shall be given to the contin-
ued support of minor children
remaining in the primary residence
by reapplying the child support
guidelines for those children resid-
ing at home before determining
parental obligations for the cost of
post-secondary education...”

If the parties have children who
are under the age of 18, child sup-
port must first be calculated for
those children.The authors suggest
that while the amount of child sup-
port paid is deducted from the non-
custodial parent’s available
income, the entirety of same
should not be included in the cus-
todial parent’s income for the pur-
poses of analyzing ability to pay.
The child support is designed to
provide for the children remaining
in the residence, while the student
is attending college.

If the college-bound child will be
residing at home, then some
amount of support should be added
above and beyond the child sup-
port calculation for the children
under the age of 18.Again, we must
look at those expenses, designated
as fixed expenses. However, if the
child is residing on campus, the
amount of child support may be
nominal or non-existent. Alterna-
tively, if a child commutes to college
the court could fix support for all
the children according to the guide-
lines and then address the contribu-
tion to college separately. Appendix

IX-A of the Rules Governing the
Courts of New Jersey provides,“The
child support guidelines may be
applied in the court’s discretion to
support for students over 18 years
of age who commute to college.”
The court and practitioner
should also balance the amount of
child support with the amount of
college contribution. For example,a
child who receives 90 percent of
the total college costs in grants,
loans, and scholarships, has reduced
the out-of-pocket costs to his or her
parents. What is the impact on the
amount of child support to be paid?
Should the child support remain
intact, or should the support be
reduced? What if the child resides at
home and receives 90 percent of
the college costs in aid, as opposed
to the child who resides on cam-
pus? These questions must be con-
sidered and hopefully addressed.

Multiple Children in College

What if the parties have four
children, ages 18, 17, 16, and 15?7
During at least one year, all four
children may hopefully be attend-
ing college. The amount of contri-
bution to college in such cases
should be planned well in advance
of the event.The parties should be
encouraged to arrive at a mutual
agreement with regard to the total
annual amount of contribution, the
total cost to be incurred for the
children, and whether child sup-
port be terminated in favor of col-
lege contribution.  Although
advance planning is preferable in
any family where college contribu-
tion will be sought, it is especially
important where there are multiple
children attending college at the
same time. In the event that such a
case is brought before the court, it
would indeed be a far more com-
plex situation to consider and such
an application may need to be
brought slightly earlier than other-
wise suggested herein.

Tax-Related Issues
There are currently three tax
incentives available from the feder-

al government, the Hope Scholar-
ship, the Lifetime Learning Credit,
and the American Opportunity
Credit. These credits may be
claimed by filing Form 8863 with
the federal tax return for the appro-
priate year. The credits are limited
to qualified tuition expenses
incurred by students for vocational,
undergraduate and/or graduate
studies. These are credits that can
be chosen yearly. They are nonre-
fundable and may not be claimed
using the same expenses for which
a taxpayer received another tax
benefit. Only one taxpayer (parent
or child) can claim the credit in a
given year. Students can choose the
credit themselves, especially if they
have sufficient income or their par-
ents cannot take advantage of the
credit (Z.e., high-income taxpayers
and phase-out of the credit). Certain
limitations and qualifications are
applicable for these credits.

The American Opportunity
Credit is available for tax vyears
beginning Jan. 1, 2009, and ending
Dec. 31, 2010.This credit is limited
to the student’s first four years of
post-secondary education. There
are financial limitations involved,
and the phase-out starts at certain
defined income levels for single- or
joint-filers.

The Hope Scholarship, available
only for the first two years, is a cred-
it equal to 100 percent of the first
$1,200 of qualified tuition expenses
and 50 percent of the next $1,200
of qualified tuition paid during that
year. For 2009, the limit was $1,800.
This credit is allowed per student.
There are additional qualifications
and limitations that each taxpayer
must follow to avail themselves of
the credit, including phase-outs for
high-income earners.

The Lifetime Learning Credit,
available any year, is equal to 20 per-
cent of the first $10,000 of tuition
expenses, or $2,000 yearly. This
credit is allowed per taxpayer. It
does not vary with the number of
eligible students in a household. As
long as the student is enrolled in a
qualified institution, for one or
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more courses, they are eligible for
the credit. Phase-outs for higher
earners apply as well.

You cannot claim both the Hope
Scholarship and the Lifetime Learn-
ing Credit for the same taxable year.
For both the Hope Scholarship and
Lifetime Learning Credit the taxpay-
ers, if married, must file a joint
return. Filing separate returns, if
married, precludes either from tak-
ing the credit. Because there are
restrictions and limitations, taxpay-
ers must carefully coordinate and
calculate which credit applies
and/or is more beneficial for a given
year. The credits are only available
to the parent claiming the child as a
dependent on his or her tax return.
Thus, the parent claiming the child
as a dependent receives beneficial
tax credits. That consideration
should be included in the parties’
review, analysis, and presentation to
the court.

TO TRY OR NOT TO TRY...
WHAT ARE THE REAL ISSUES?

It is the opinion of the authors
that a motion seeking to compel a
party to contribute to college need
not necessarily result in a plenary
hearing. In Lepis, the court set forth
a three-step process through which
the court should consider a modifi-
cation of child support or alimony
application. The steps are summa-
rized as follows: 1) prima facie
showing of a permanent and sub-
stantial change in circumstances; 2)
exchange of discovery; then, 3)
determination by the court if there
is a material question of fact. If
there is no material question of fact,
then the court may determine sup-
port without holding a hearing. In
other words, the modification of
support could be decided on ‘the
papers. Indeed, unless a party is
able to establish a dispute as to the
incomes of the parties in a guide-
lines case, or the lifestyle in an
above-guidelines case, then the
court is often capable of determin-
ing child support without taking
testimony from the parties. Since
the parental contribution to college

is derived from the parental obliga-
tion to provide ‘support’ for the
children born of a marriage, then
the analysis set forth in Lepis
should be applied to postjudgment
applications for college contribu-
tion. Certainly attendance at college
and the expenses related thereto
are a substantial change of circum-
stances, although every parent
hopes not permanent.

More recently the courts have
held that a plenary hearing is not
required where a party seeks to
remove the child(ren) from the
state. In Barblock, the Hon. Jack
Sabatino, J.A.D., wrote for the panel
noting that a plenary hearing was
not necessary since there was no
“genuine issue of fact ...bearing
upon a critical question” in the
case.>

In a college contribution case, a
plenary hearing might be required
under certain circumstances.As we
are all aware each case is unique
and deference should be given to
the particular facts and circum-
stances of each family that avails
itself of the courts of this state.
However, in many cases the ulti-
mate determination of the New-
burgh factors can be considered by
the court without the necessity of a
plenary hearing. Such a result con-
siders the “costs, both financial and
personal, that the litigants will incur
in preparing for and participating in
such proceedings”** However, the
court cannot reach a proper con-
clusion unless all of the factors are
addressed in the written submis-
sions of the parties and supported
by appropriate documentation.
Indeed, it is often the incomplete
submissions of one or both of the
parties, which tend to create the
necessity for a plenary hearing, as
opposed to true disputes of materi-
al facts.

In short, if the court is presented
with an application by the custodi-
al parent for college contribution,
the authors suggest that the first
stage of Lepis has been met. That
applicant should include a detailed
analysis of all relevant factors, along

with all of the relevant financial
information needed by the court. If
the noncustodial parent does not
supply the court with sufficient
reply and financial information,
then discovery can be permitted.
The parties may be given a period
of time to engage in discovery and
the economic mediation, as provid-
ed for in Rule 5:5-6, may be utilized.
The parties may be ordered to
engage in a four-party conference
or some other form of settlement
conference prior to their return to
court.At that point, if no agreement
can be reached then the parties
should re-submit a ‘complete’ col-
lege contribution application to the
court or supplement the original
application. It is only at that point,
with all the appropriate informa-
tion presented, that the court can
determine whether a plenary hear-
ing is necessary.

If there are material facts in dis-
pute, then a plenary hearing should
be conducted. However, the hear-
ing should be limited to those facts
in dispute. It is not necessary to
spend hours or days of trial estab-
lishing facts that the court can read-
ily ascertain from the written sub-
missions. Indeed, practitioners are
encouraged to use joint submis-
sions or stipulations to achieve a
less expensive and more expedient,
equitable result.

When the parents of a college-
bound child are unable to reach a
private agreement as to the alloca-
tion of college expenses, it is con-
trary to that child’s best interest to
cause the parents to engage in pro-
tracted and costly litigation. Indeed,
the money spent on a full-fledged
plenary hearing only decreases the
pot available for college expenses.
By providing the court with all of
the information, the attorneys and
litigants should hopefully avoid the
necessity of a plenary hearing and
provide the court with sufficient
information to rule on the papers.
This constitutes a true benefit to all
and vyields a bigger pot to help pay
for the child’s college expenses. B
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